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PREFACE. 


The  design  of  the  Author  in  the  following  pages  has 
been  to  exhibit  a  condensed  and  practical  view  of  the  Law 
of  Insurance,  for  the  purpose  of  aflfording  to  the  professional 
or  commercial  inquirer  a  means  of  reference  to  this  branch 
of  the  law,  and  to  the  principles  and  authorities  by  which  it 
is  supported.  The  subject  is  in  itself  of  so  great  extent  and 
importance,  the  decisions  relating  to  it  are  so  numerous,  and 
the  investigation  afforded  by  learned  and  able  men  has  been 
so  elaborate,  that  considerable  time  and  attention  have  been 
employed  in  endeavoring  to  consolidate  its  provisions,  and 
reduce  them  into  a  simple  and  perspicuous  order. 

The  Law  of  Maruve  Insurance  is  derived  from  a  varie- 
ty of  sources.  The  ordinances  of  the  most  celebrated  com- 
mercial states  of  Europe,  and  the  Treatises  founded  upon 
them  by  foreign  authors,  require  to  be  consulted  upon  a 
branch  of  mercantile  law,  so  extensive  as  that  which  we  are 
now  considering.  Among  these  Treatises,  the  most  useful 
to  the  English  lawyer  are  those  of  Pothier  dnd  Emirigon ; 
the  former,  remarkable  for  the  sound  morality  and  correct 
judgment  which  he  usually  exhibits ;  the  latter,  peculiarly 
valuable,  not  only  for  the  learned  research  displayed  in 
bringing  forward  previous  authorities,  but  also  for  the  acute- 
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ness  and  sagacity  of  his  own  reasoning.  A  list  of  the  great- 
er part  of  the  foreign  authors  has  been  published  by  Mr. 
Stevens^  in  aJate  Treatise  on  the  Law  of  Average  ;  and  the 
present  writer  is  not  aware  that  any  useful  commentary  can 
be  added  to  the  account  given  of  them  by  preceding  authors. 
Should  the  necessity  of  recurrence  to  these  sources  be  less 
frequent  now  than  at  a  former  period,  the  reason  may  pro- 
bably be  found  in  the  present  matured  state  of  the  law,  and 
in  the  existence  of  more  immediate  and  direct  authority. 
For  it  is  scarcely  necessary  to  remind  the  English  reader, 
that  the  most  celebrated  codes  of  the  European  nations — 
the  rules  which  they  enjoin — and  the  reasons  upon  which 
these  rules  are  founded,  are  not  in  themselves  of  binding 
force  in  this  country;  they  are  to  be  regarded  rather  as 
affording  materials  to  guide  the  judgment,  than  as  possess- 
ing the  weight  to  be  attributed  to  authority.  In  a  Treatise 
like  the  present,  these  authorities  are  only  quoted  by  way  of 
illustration  :  the  design  of  the  present  Work  has  been  rather 
to  elucidate  the  Law  of  England,  And  whilst  the  systems 
of  jurisprudence  in  other  nations  are  mentioned  with  a  due 
share  of  honor,  it  must  not  be  forgotten,  that  the  growth  of 
commerce  in  our  own  country  has  been  accompanied  with  a 
corresponding  improvement  in  the  law.  On  the  subject  im- 
mediately under  consideration,  two  very  able  Treatises  are 
already  known  to  the  Profession,  viz. — "The  System  of 
Insurance,"  written  by  the  present  Mr.  Justice  Park^  while 
in  practice  at  the  bar ;  and  the  Treatise  of  the  late  Mr.  Ser- 
jeant Marshally  afterwards  edited  by  his  son.  Both  these 
Treatises  have  attained  a  very  high  celebrity  ;  and  the  pre- 
sent writer  feels  happy  in  this  opportunity  of  bearing  testi- 
mony to  their  various  merits. 


PREFACE.  V 

Considerable  advantage  has  accrued  to  the  Author  from 
the  period  at  which  his  Work  has  been  undertaken.  For 
he  has  been  enabled  to  avail  himself  of  much  new  and 
valuable  discussion.  The  various  forms  assumed  by  com- 
merce, and  the  changes  which  daily  take  place  in  the  habits 
and  dealings  of  mankind,  have  given  rise  to  new  laws  and 
fresh  topics  of  legal  investigation.  At  the  same  time,  he 
has  been  enabled,  by  reason  of  the  law  having  become  set- 
tled, to  divest  his  pages  of  much  elaborate  argument,  justly 
considered  necessary  at  an  earlier  period  ;  the  introduction 
of  which  into  a  Treatise  of  this  nature,  cannot,  it  is  presum- 
ed, be  deemed  essential,  with  regard  to  points  which  are 
now  laid  up  among  the  elements  of  our  jurisprudence,  and 
regarded  as  too  well  established  to  be  shaken.  In  addition 
also  to  the  alterations  thus  suggested  in  the  plan  of  the  pre- 
sent Work,  it  may  be  proper  to  observe,  that  some  recent 
decisions  of  considerable  importance  have  occurred,  which 
now  appear  for  the  first  time. 

In  a  Work  professing  to  treat  of  a  branch  of  the  munici- 
pal law  of  this  country,  the  most  valuable  part  is  generally 
to  be  found  in  the  decisions  of  our  courts  of  judicature.  To 
these,  therefore,  a  particular  attention  has  been  paid.  In 
stating  them,  the  Author  has  endeavored  to  disencumber  the 
volume  of  all  superfluous  details  of  fact,  and  at  the  same 
time  to  present  to  the  Reader  the  grounds  or  principles  upon 
which  the  cases  were  decided.  Without  these  grounds  or 
principles,  indeed,  the  quotation  of  cases  is  of  little  utility. 
The  same  elucidation  appeared  a  matter  of  justice  to  the 
learned  persons  by  whom  the  judgments  have  been  given  ; 
whose  opinions,  solemnly  delivered,  are  intended  not  merely 
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for  the  determination  of  particular  causes,  but  as  guides  for 
the  decision  of  similar  cases  in  all  future  times. 

The  First  Part  of  the  Volume  embraces  the  subject  of 
Marine  Insurance.  The  remaining  divisions  are  occupied 
with  the  consideration  of  Insurance  on  Lives,  and  Insurance 
against  Fire.  The  arrangement  will  appear  from  the  Table 
of  Contents. 

Some  time  has  elapsed  since  the  Author  first  entertained 
the  idea  of  a  publication  of  this  nature.  Indeed,  he  is  in- 
debted for  its  first  suggestion  to  a  gentleman  at  the  bar  of 
great  experience  and  ability,  to  whom  he  is  under  much 
obligation  for  this  mark  of  his  kindness,  and  from  whose 
friendship  and  professional  instructions  he  has  ever  derived 
the  greatest  advantages.  Considering  the  nature  of  the  un- 
dertaking, and  the  variety  of  the  subjects  introduced,  it  is 
feared  that  some  errors  may  have  occurred  :  these,  however, 
the  Author  presumes  to  hope,  may  be  viewed  with  indul- 
gence by  the  candid  and  intelligent  Reader. 

Inner  Temple  Lane, 
April  14,  1828. 
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TREATISE 

ON 

THE  LAW 

RELATING  TO 

INSURANCE- 


PART  THE  FIRST. 

OP    MARINE    INSURANCE, 


CHAPTER  L 

or    THE    PCRSON   INSURED. 

The  only  disability  which   it  appears  essentittl  tO 
Alien  cnemiefc    ^Qti^e,  as  affecting  the  person  of  the  insured,  is  that 
which  attaches  on  alien  enemies. 

From  reasons  of  public  policy,  no  insurance  can  be  effected 
upon  the  property  of  an  alien  enemy,  (a)  No  contract  entered 
into  between  an  enemy  and  a  British  subject  is  valid  by  the  lawg 
of  this  country,  (b)  or  can  be  made  the  subject  of  enforcement  in 
any  court  of  justice,  either  of  law  or  equity,  (c)  or  at  any  time 
*what8oever,  either  during  the  war  or  after  its  termination,  (rf) 
The  reason  is,  that  to  allow  such  a  contract  to  be  operatiycj  must 
presuppose  the  existence  of  pacific  communications  between  the 
parties  by  whom  it  is  entered  into,  and  is  therefore  repugnant  to 
the  measures  of  our  own  government,  in  declaring  war ;  that  it 
has  a  tendency  to  betray  the  British  subjects  into  breaches  of 
their  allegiance,  and  serves  to  strengthen  and  assist  the  enemy,  by 

(a)  Partado  t.  Rodgers,  3  Bos«  &  Pul.  Am.  1  Yes.  320.  Eiherigon  Tfaite  des  A«« 

199.  Brandon  ▼<  Nesbitt,  6  Term  Rep.  23.  surances,  ch<  4.  a.  9<  1  voL  129. 

Bristow  V.  Towers,  6  T.  R.  35.  Rotch  v,  (b)  Brandon  v.  Noabitt,  6T.  R.  23*  Wil- 

Edie,  6T.R.422.    Kellner  v.  Le  Mesu-  lison  t.  PaUeaon,  7  TaunU  439M  Moore^ 

rier,  4  East,  396. 404.  Toateng  v.  Hubbard,  133.  142.  S.  C. 

3  Bos.  &  Pul.  299, 300.    Casseres  v.  Bell,  (e)  Albretch  ▼.  Susaman,  2  Yes.  &Be< 

8T.R.  166.    Kensington  v.Inglia,  8  East,  323^    Ex  parte  Bousamaker,  13  Yes.  7L 

290.    BeU^.  ailaon,  1  Bos.  &  Pul.  354.  As  to  bUls  for  discovery,  and  not  for  relief, 

Anioine  ▼.  Morsbead,  6  Taant.  239.    Ex  see  Dawbigny  v.  ]>atraUon,  2  Anst.  462< 

parte  Lee,  3  Yes.    Rep.    64.   Dab,    by  2  Yes.  &  B.  325. 78. 

Lord  Hardwicke.  Henkle  ▼.  Roy,  Exoh.  (i)  Gamba  v.  Le  Mesarier,  4  East,  408 ; 

1  (*«) 
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3  OF  THE  PERSON   INgURED* 

opening  to  him  avenues  for  traffic.  Insurances  upon  enemy's  pro- 
perty are,  perhaps  of  all  contracts,  the  most  peculiarly  liable  to 
the  objections  just  mentioned  ;  and  theiefore  it  has  been  adopted 
as  a  general  rule,  that  no  insurance  can  be  effected  on  the  behalf 
of  an  alien  enemy.  Although  the  policy  is  entered  into  in  the 
name  of  a  British  subject,  as  trustee  for  the  persons  interested  ;(e) 
though  the  property  insured  is  of  British  manufacture,  and  ex- 
ported from  this  country  ;(/)  though  the  contracting  parties  are 
ignorant,  at  the  time  of  entering  into  the  contract,  of  the  relation 
of  hostility  superinduced  by  the  acts  of  their  respective  sove- 
reigns ;(g)  though  the  war  breaks  out  after  the  effecting  of  the  po- 
licy, and  after  the  commencement  of  the  risk,  (A)  yet  in  no  in- 
stance can  the  policy  be  inforced,  or  the  interest  insured  be  pro- 
tected, whilst  it  remains  impressed  with  the  character  of  hostility. 
The  effect  of  such  an  insurance  jvould  be,  to  rescue  a  foreigner, 
and  through  him  the  state  of  which  he  is  a  member,  from  those 
evils  which  a  state  of  war  is  calculated  to  produce.  Nor  can  it 
afford  any  just  ground  for  distinction,  where  the  loss  has  hap- 
pened and  the  claim  arisen  during  war,  that  the  action  is  not 
brought  until  after  the  cessation  of  hostilities,  (i)  For  whether  an 
enemy  is  indemnified  during  a  war  for  the  losses  he  sustains,  or 
receives  a  compensation  for  them  afterwards,  the  difference  is 
*only  in  the  degree,  and '  not  in  the  nature  of  the  satisfaction  ;  in 
both  instances,  the  effect  of  the  contract  is,  to  transfer  the  loss 
from  the  insured  to  a  subject  of  that  country  which  has  declared 
itself  his  enemy ;  and  in  both,  protection  and  encouragement  are 
afforded  to  the  enemy,  cither  by  the  satisfaction  immediately 
given,  or  by  the  prospect  of  eventual  indemnification.  Where  the 
persons  interested  become  enemies  after  the  loss  has  happened, 
their  contract  is  suspended  during  the  continuance  of  hostilities, 
-but  is  capable  of  being  enforced  (if  the  King  should  not  in  the 
mean  time  interfere,  by  virtue  of  his  prerogative,  to  seize  the 
debt,)  at  the  return  of  peace ;  and  a  British  agent,  in  whose  name 
the  policy  is  effected,  may  recover  even  in  time  of  war,  in  respect 
of  the  hostile  interest,  if  the  insurer  plead  only  the  general  issue, 
which  is  a  plea  of  perpetual  bar.  ( j)  It  is,  indeed,  extremely 
questionable,  whether  any  country,  on  the  breaking  out  of  a  war, 
has  a  right  to  confiscate  debts  due  from  its  subjects  to  the  hostile 

but  see  6  T.  R.  28.  241 .  diet,  of  Lord  Mansfield,  contra.  Fur- 

(e)  Brandon  v.  Nesbitt,  6  Term  Rep.  tado  v.  Rodarer<»,  3  Bos.  &  Pul.  201.,  con- 
23.  Bristow  V.  Towers,  6  T.  R.  36.  Ken-  fines  the  doctrine  to  losses  by  British  cap- 
sinffton  ▼.  Inglis,  8  East,  289,  290.  Ex  par-  ture.  Abb.  Ship.  439, 440.  But  see  cases  sa- 
te Lee,  13  Ves.  jun.  64.  pra.  In  2  East,  385.,  the  objection  was  not 

(f)  6  Term  Rep.  25.  taken. 

ff )  Oom  V.  Bruce,  12  East,  225-227.  (i)  Brandon  v.  Curling,  4  East,  410.    1 

(h)  Brandon  v.    Curlinc,  4  East,  410.  Smith's  Rep.  85.    Gamba  v.  Lo   Mesu- 

Gamba  v.  Le  Mesurier.  4  East,  407.  Kell-  rier,  4  East,  407.   1  Smith's  Rep.  81.  S.  C. 

ner  ▼.  Le  Mesurier,  4  East.  463, 404.  Tou-  (J)  Flindt  v.  Waters,  15  East,  260.  Hai^ 

tengv.  Hubbard,  3  Bos.  &  Pul.  299,  300,  man  v.  Kingston,  3  Campb.  153, 154.  See 

SOI.     Lubbock  v.   Potts,  7   East,    451.  also  Venbrynen  v.  Wilson,  9  East,  321.; 

Fliodt  T.  Waters,  15  East,  265,  266.    9  and  see  further  as  to  alien  enemies^  post. 

East.  292.    Planche  v.  Fletcher,  Dougl.  next  Chapter. 
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nation ;  for  the  general  rule  appears  to  be,  that  incorporcdia  bello 
non  adquirtmtur ;  and  although  it  has  been  laid  down  by  high 
authority,  (k)  that  "  by  the  law  of  England^  debts  and  goods 
**  found  in  this  realm  belonging  to  alien  enemies,  belong  to  the 
**  King,  and  may  be  seized  by  him  ;'*  yet  the  books  to  which  re- 
ference has  been  made  do  not  furnish  an  instance  of  the  seizure 
of  debts,  of  a  decided  case  in  support  of  the  legality  of  such 
a  seizure.  By  Magna  Charta^  merchant  strangers  are  upon  the 
breaking  out  of  a  war  to  be  attached,  and  kept  without  harm  to 
body  or  goods,  until  it  shall  be  known  bow  the  English  merchants 
are  treated  by  the  sovereign  of  their  state  ;  and  if  the  latter  are 
safe  there^  the  former  are  to  be  safe  here  ;  {I)  so  that  foreign  mer- 
chants could  suffer  nothing  in  England^  unless  by  way  of  retalia- 
tion and  reprizal.  An  ordinance  of  a  state  decreeing  a  seizure  of 
debts  due  from  its  subjects  to  alien  enemies,  appears  to  be  illegal 
and  void,  as  contrary  to  the  law  of  nations.  Therefore,  where  an 
ordinance  was  made  by  the  grovernment  of  Denmark^  pending  hos- 
tilities with  GreaA  Britain^  whereby  all  ships,  goods,  money,  or  mo- 
ney's worth  of  or  belonging  to  English  subjects,  were  declared  to 
*be  sequestrated  and  detained  ;  and  all  persons  were  commanded, 
within  three  days,  to  transmit  an  account  of  debts  due  to  English 
subjects,  in  default  of  which,  they  were  to  be  proceeded  against 
in  the  exchequer;  in  consequence  of  which,  a  suit  then  depend- 
ing in  the  Danish  court  for  recovering  a  debt  due  Aom  a  Danish 
to  a  British  subject  was  not  further  prosecuted,  and  the  debt  was 
afterwards  paid  by  the  Danish  subject,  at  the  rate  specified  by  the 
ordinance,  to  commissioners  appointed  in  virtue  of  the  ordinance  to 
receive  payment,  upon  production  of  whose  receipt  the  Danish 
court  quashed  the  suit :  this  was  held  to  be  no  answer  to  an  ac- 
tion against  the  Danish  subject  to  recover  the  same  debt  in  the 
courts  of  this  country ;  for  the  ordinance  not  being  conformable 
to  the  law  of  nations,  was  held  to  be  void,  (m) 

The  illegality  of  an  insurance  effected  on  the  behalf  of  an  alien 
enemy  being  thus  established,  it  frequently  becomes  necessary  to 
determine  on  the  trial  of  an  action  on  the  policy,  whether  the 
person  insured  is  or  is  not  to  be  regarded  as  an  alien  enemy, 
within  the  meaning  of  this  rule.  When  an  individual  resides  and 
carries  on  the  trade  in  an  enemy's  country,  he  is  considered  for  all 
civil  purposes  as  adhering  to  an  enemy ;  he  is  not  only  by  such 
conduct  disabled  from  suing,  but  his  property  is  rendered  liable  to 
confiscation  in  a  Court  of  Prize,  (n)  It  is  plain  therefore  that  he 
is  incapable  of  effecting  an  insurance.  This  doctrine  applies 
equally  to  an  Englishman  (o)  and  to  a  neutral,  (p).     If  an  alien, 

(fc)  Hale  P.  C.  1  vol.  95.  Jonije  Klasaina,  5  ib.  302,  303.    Omcaley 

(0  Stat,  Mag.  Chart,  c.  30.  v.  Wilson,  1  Campb.  483.  Tabbs  v.  Bend©- 

(«)  Wolff  and  Otherj  V.  Oxholm,  6  M.   lack,  3  Bos.   &  Pul.    207.    4  Esp.    108. 

&S.  92.  S.  C,     De  Lunevillcv.   Phillips,  2  New. 

(n)  M'ConncIl  v.  Hector,  3  Bos.  &  Pul.    Rep.  97.     1  Hale's  P.  C.  165. 

J 13.     Roberts  v.   Hardy,  3M.&8.   636.        (o)  3 Bop.  &  Pul.  113.     1  Campb.  483. 

6  ib.  9S.     Albretch  v.  Susman,  2  Ves.  &       {p)  «  Vcp.  &  B.  328,  329.    2  Rob.  Adm. 

Bea.  323.     The  Harmony,  2  Rob.   Adm.   Rep.  322.     5  ib.  277. 

Rep.  322.     The  Prcwdenl,  5  ib.  277.    The 
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resident  in  an  enemy's  country,  in  the  capacity  of  consul  of  a 
neutral  state,  embarks  in  mercantile  transactions  with  the  subjects 
of  the  hostile  power,  he  is  to  be  regarded  as  an  enemy,  and  is  not 

f>rotected  by  bis  diplomatic,  character  (q)  So  an  Irishman  resid- 
ng  in  an  enemy's  country,  and  carrying  on  trade  there,  has  been 
held  incapable  of  suing  in  an  English  court  of  justice,  although 
he  had  been  naturalized  by  a  neutral  state,  (r)  However,  the  mere 
^residence  of  a  British  subject  in  the  dominions  of  an  enemy,  is  not 
of  itself  suflScient  to  establish  this  incapacity,  (s)  inasmuch  as  his 
residence  may  be  the  effect  of  compulsion  ;  he  may  be  detained  as 
a  prisoner  of  war,  (()  or  it  may  happen  that  no  opportunity  has 
been  afforded  him  to  withdraw  himself  from  the  effect  of  super-» 
vening  hostilities,  (u)  And  therefore,  in  order  to  prove  that  the 
persons  interested  were  alien  enemies  at  the  time  of  the  Com** 
mencement  of  the  action,  it  is  not  sufficient  to  shew  that  they  were 
formerly  resident  in  a  place,  which  has  since  been  annexed  to  the 
territories  of  the  enemy,  without  giving  some  evidence  as  to  the 
purposes  of  their  residence  or  the  place  of  their  birth,  (v) 

Whether  this  country  is  to  be  considered  in  a  court  of  justice 
M  at  war  with  a  foreign  nation,  must  necessarily  be  determined  by 
the  acts  of  state.  In  England  the  power  of  originating  a  war  is 
confided  solely  to  the  king  ;  {w)  but  no  formal  declaration  of  war 
b  necessary  to  constitute  a  state  of  hostility,  (x)  The  indications 
of  enmity  need  not  be  reciprocal;  and  one  nation,  however  sub-* 
missive  or  prostrate  her  professions,  may  become  an  enemy  to 
another,  who  does  not  think  fit  to  accept  the  offers  of  pacifica- 
tion, (y)  But  a  nation  which  continues  to  maintain  the  forms  of 
an  independent  government^  or  which  is  allowed  by  existing 
orders  in  council  to  carry  on  commerce  with  this  country,  is  not 
to  be  regarded  as  an  enemy,  although  the  territory  may  be  occu- 
pied by  the  forces  of  a  belligerent  and  although  the  conduct  of  the 
foreign  nation  herself  may  have  been  such,  as  to  entitle  the  go- 
vernment of  this  country  to  consider  her  as  an  enemy,  (ar)  The 
most  powerful  evidence  upon  the  subject  of  national  character  is 
^the  declaration  of  the  state ;  and  if  the  government  think  fit  to  re- 
cognize a  community  as  no  longer  standing  towards  us  in  a  relation 
of  hostility,  that  recognition  is  oblit^atory  upon  courts  of  jus- 
tice, (d)     Where  a  foreign  power  is  so  recognised,  it  is  not  to  be 

(7)  Albretch  v.  Susman,  2  Ves.  h,  'Ben»  Abn  Denisen,  pi.  20.    Yin.  Abr.  Alien, 

•8S.  A.  2. 

<r)  Omealey  ▼.  Wilson,   1  Gampb.  483,  (or)  Oom  v.  Bruce,  IS  East,  226.  1  Hale 

15)  Roberts  v.  Hardy,  3  M.  &  S.  533.  P.  0.  103,  164, 

J  Hale  P.  C.  165,  167,  168.  (y)  The  Nayadc,  4  Rob.  Adm.  Rep. 

(0  Bromley  v,  Kcsscltinc,  1  Campb.  77.  263. 

Autoine  w,  Morshead,  6  Taunt,  237.   Wil-  (z)  Hfigedom  ▼.  Bell,  1  M.  k.  S.  450. 

Ijson  V.  Patteson,  7  Taun*.  449.    Paubuz  Pipschcll  v.  Allnutt,  4  Taunt.  792.     1  M. 

V.  Morshead,  6  Taunt.  332.  &  S,  454.    S.  C.  Blackburne  v.  Thomiv. 

(u)  HarmanT.  Kingston,  3  Campb,  153.  son,  15  East,  81.     3  Campb.  61.    S.  b. 

The  Ocean,  5  Rob.  Adm.  Rep.  90.    The  Donaldson  v.  Thompson,  1  Campb.  429. 

President,  5  Rob.  Adm.  Rep.  277.    The  Hagredom  ▼.  Basett,  2  M.  &  S.  100.  IDS. 

Indian  Chief,  3  Rob.  Adm.  Rep.  12.  and  The  Santa  Anna,  1  Edw.  Adm.  Rep.  180. 

a  Bell  v.  Gillson,  1  Bos.  &  Pnl.  353,  355.  Johnson  v.  Greaves,  2  Tauof .  344. 

(v)  Harman  v.  Kingston,  3  Campb.  1 53.  (a)  3  Campb.  667,     1 5  East,  91.  99. 

(10)  Hale  P.C.I  59.    4  Inst.  152.    Bro. 
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regarded  as  a  hostile,  but  as  a  friendly  or  neutral  government ;  and 
there  can  be  no  doubt  that  the  subjects  of  a  neutral  state  may  be 
insured  in  this  country,  (i) 
Lkenced  The    disabilities    ordinarily    attaching    upon    alien 

peraoofl.  enemies,  or  upon  British  subjects  trading  with  them, 
may  be  removed  by  licence  from  the  Crown.  As  the  King  pos- 
sesses the  sole  power  of  declaring  peace  or  war,  so  be  may  remove 
the  disabilities  arising  out  of  a  state  of  warfare,  in  favour  of  par- 
ticular individuals,  or  of  a  particular  portion  of  a  community,  (c) 
His  Majesty,  says  Lord  C.  B.  Comyns^  may  grant  letters  of  safe 
conduct  to  an  enemy,  and  by  this  means  take  him  into  his  keeping 
and  protection,  (d)  And  independently  of  letters  of  safe  conduct, 
or  passports,  a  person  resident  in  this  country,  by  the  licence  and 
under  the  protection  of  the  sovereign,  is  not  to  be  regarded  as  an 
alien  enemy,  (e)  In  like  manner,  an  insurance  may  be  effected 
upon  the  interest  of  an  alien  enemy  under  the  protection  of  a 
licence  from  the  Crown.  (/)  In  the  course  of  the  late  war,  the 
conflicting  relations  in  which  the  different  states  of  Europe  were 
placed  towards  one  another,  by  the  over-ruling  influence  of  France^ 
rendered  it  necessary  for  the  interest  of  Oreat  Britain^  that  the 
prerogative  of  granting  licences  should  be  frequently  called  into 
exertion.  Acts  of  Parliament  were  also  passed,  by  which  powers 
were  given  during  the  war  to  the  King  in  council,  and  to  the  Sec- 
retary of  state,  to  a  greater  extent  than  the  King's  prerogative 
^was  alone  sufficient  to  authorize  ;  and  in  particular,  of  granting  in 
certain  conjunctures  dispensations  from  the  navigation  laws,  which 
being  the  statutes  of  the  realm  could  not  be  encroached  upon  by 
the  unassisted  prerogative  of  the  crown.  (^)  The  licences  so  is- 
sued were  in  general  granted  to  British  subjects  ;  but  sometimes 
to  alien  enemies ;  and  generally  for  certain  voyages,  (A)  either  to 
or  from  an  enemy's  country  ;  eilher  to  export  commodities  with 
which  the  British  markets  were  overstocked,  or  to  import  such  ar- 
ticles as  they  stood  in  need  of.  Much  contrariety  of  opinion  ex- 
isted with  respect  to  the  construction  to  be  put  on  these  licences  ; 
and  in  particular  on  the  subject  now  immediately  under  our  con- 
sideration, whether  to  any  and  what  extent  a  licence  of  this  kind 
operates  to  remove  the  personal  disability  of  an  alien  enemy, 
who  was  interested  in  (he  property.     Being  a  high  act  of  sove- 

(h)   Barker   v.    Blakea,    9    East,   283.  Dyer,  144  o.    Shirley'i  ease,  2  Anst.  467. 

Rotch  V-  Edic,  6  T.  R.  4J5.    Oppenheim  (/)  Hulman  v.  Whilmorc,  3  M.  &  8. 

▼.  Levy,  2  Stra.   1082.      Duckworth  v.  338,  340.    Flindl  v,  Scott,  5  Taunt.  697. 

Tucker,  2  Taunt.  37.  Vandych  v.  Whitmore,  1  East,  486.  Gregg 

(c)  15  East,  49a,  5  Taunt.  697.  1  Lord  v.  Scott,  1  Holt,  131.  2  Rob.  Adm.  Rep. 
lUym.  283.  1  Rob.  Adm.  Rep.  199,  200.  163.  Kensington  v.  Inglis,  8  East,  273, 
9  Rob.  Adm.  Rep.  163,  280,  281,  285,  286.    12  East,  303. 

(d)  Com.  Dig.  Prerog.  B.  5«  Calvin's  (g)  Shifiner  v.  Gordon,  12  East,  296. 
case,  7  Co.  18  a.  25  b.  Casseresv.  Bell,  See  form  of  Licence,  lb.  1  Acton,  223. 
6T.  R.  166.  Wells  V.  Williams,  1  Salk.  Statutes  48  G.  3.  c.  37.  s.  3.  48  G.  3.  c. 
46.    8  East,  287.  1  Hale  P.  C.  165.  153.8.15,16.    45G.3.  c.  34.    46G.3.  c. 

(«)  Wells  V.  Williams,  I  Lord  Raym.  111.    47  G.  3.  c.  27. s  2.    49  G.  3.  c.60. 

288.     1  Salk.  46.  S.  C    And  see  S.  C.  49  G.  3,  c.  25.  which  are  now  expired. 

LtStw,  35.    Com.  Dig.  Ab.  E.  4.    3  Bos.  {h)  See  post,  as  to  property  and  voyage 

$L  Pal.  114.    Per  Rooke,  J.  Uspatricha  v.  insured. 
^oUe,  13  East,  340.    1  Hale,  P.  C.  165. 
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reigntjy  care  must  be  taken  that  the  licence  is  not  extended  be- 
yond the  intention  of  the  power  from  which  it  emanated  ;  and 
that  it  is  noty  by  too  great  a  latitude  of  interpretation,  made  an- 
cillary to  the  purposes  of  fraud.  But,  subject  to  this  limitation,  the 
rule  is,  that  the  licence  shall  receive  a  liberal  construction  to  effec- 
tuate the  purposes  for  which  it  was  intended,  and  that  the  terms 
which  it  contains  are  not  to  be  limited  in  construction,  where  the 
adventure  contemplated  has  been  fairly  pursued.  It  should  be  re- 
membered, that  the  licence  is  granted  not  so  much  for  the  benefit  of 
the  individual  upon  whom  it  is  conferred,  as  for  the  promotion  of 
the  national  interest ;  and  the  strictness  of  interpretation,  which 
may  be  applicable  in  the  case  of  a  grant  of  property  from  the  crown, 
cannot  be  exercised  towards  such  an  instrument. 

A  licence  of  this  nature  then,  legalizing  a  particular  adventure, 
incidentally  legalizes  all  the  measures  necessary  to  be  adopted  for 
its  due  and  effectual  prosecution  ;  it  therefore  impliedly  allows  a 
person  whose  commerce  it  authorizes,  although  he  be  an  alien 
enemy,  to  protect  his  interest  by  insurance  ;  and  a  British  agent, 
in  whose  name  the  insurance  is  effected,  may  bring  an  ^action 
upon  the  policy,  even  during  the  continuance  of  the  war.  (t)  A 
native  Spaniard  domiciled  here  in  time  of  war  between  this  coun- 
tiy  and  Spain,  having  been  licenced  in  general  terms  by  the  King 
to  ship  goods  in  a  neutral  vessel  from  hence  to  certain  ports 
of  Spaifiy  v/diS  held  competent  to  effect  an  insurance  on  goods 
embarked  in  the  protected  commerce,  and  to  sue  in  his  own  name 
on  such  insuiance,  as  well  in  respect  of  his  own  interest,  as  for 
the  benefit  of  his  correspondents  abroad,  (k)  A  licence  granted 
to  certain  British  subjects  on  behalf  of  themselves  and  others,  to 
export,  in  a  specified  ship,  bearing  any  flag  except  the  French^  a 
cargo  from  London  to  Archangel,  being  an  enemy's  port,  and  to 
import  from  thence,  in  the  same  ship,  certain  articles  of  a  par- 
ticular description,  to  any  port  in  the  United  Kingdom,  notwith- 
standing all  the  documents  which  accompanied  the  ship  and  cargo, 
may  represent  the  same  to  be  destined  to  any  neutral  or  hostile 
port,  and  to  whomsoever  such  property  may  appear  to  belong,  (Z) 
is  considered  capable  of  protecting  a  cargo,  either  outwards  or 
homewards  which  is  either  in  whole,  or  in  part  the  property  of 
an  alien  enemy,  (m)  Therefore  British  subjects  who  are  connected 
with  the  adventure  as  agents  for  the  shipper,  may  effect  an  in- 
surance for  his  benefit,  though  he  be  an  alien  enemy,  and  may 

(i)  Kensington  v.  Inglis,  8  East,  273.  v.  Moline,  5  Taunt.  711,715.  Schakoney 

Flindt  V.  Scott,  5  Taunt.  705.     Feuton  v.  v.  Andrews,  5  Taunt.  716—719.     Robin- 

Pearson,  15  East,  419.  Morpan  v.  Oswald,  son  v.  Morris,  5  Taunt.  720—725.     Bazett 

3  Taunt.  368,  369.     De  Tastet  v.  Taylor,  ?.  Meyer,  5  Taunt.  824,  828,  829.     Feizo 

4  Taunt.  248.  Fayle  v.  Bourdillon,  3  v.  Bell,  4  Taunt.  4.  Fayle  v.  Bourdillon, 
Taunt.  546.  Huliman  v.  Whitnoore,  3  M.  3  Taunt.  546.  Robinson  v.  Tourav,  1  M. 
&S.  337.     7Taunt.  448.,  andcas.  scq.  &S.  217.     3  Campb.  168.   S.C.DotS.  P. 

(*:)  Usparicha  v.  Noble,    laEasi,  332.  Hagedorn  v.   Ueed,  1  M.  &  S.  567.;  but 

3  Taunt.  668.     5  Taunt.  700,  701.  see  Hajrcdorn  v.  Bazett,  2  M.  &,  S.  100. 

(Q  Edw.  Lead.  Dec.  Brit.  Lie.  20,  cited  (as  to   which  see  the  observations  5  M.  & 

3  Taunt.  558.  S.  31.)  Mennett  v.  Bonham,  15  East,  477. 

(m)  Huliman  v.  Whitmorc,   3  M.  &  S.  Flindt  v,   Scott,  15  East,  525.    Flindt  ▼. 

337.     Rucher  v.  Ansley,  5  M.  &  S.  25.  Crokatl,  15  East,  522, 
Flindt  V.  Scott,  5  Taunt.  674.    Anthony 

(*8) 
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maintain  an  action  upon  the  policy,  (n)     But  il  is  incumbent  on  a 
person  insured,  who  claims  the  benefit  of  a  licence  of  this  descrip- 
tion, if  he  be  not  the  actual  grantee,  to  connect  himself  in  some 
manner  with  the  licence,  which  may  be  done,  by  shewing  that  the 
person  to  whom  it   was  granted  was  his  agent,  (o)     For  if  this 
*rule  were  not  observed,  a  licence  might  be  set  up  to  sale  ;  and  it 
is  not  sufficient  to  show  that  the  ship's  name    was  indorsed  upon 
the  licence  at  the  hostile  port  of  loading,  (p)     A  general   licence 
must  be  applied  by  evidence  to  the  particular  case   in  judgment ; 
it  makes  part  of  the  title  of  the  party  claiming  to  be  licenced,  to  shew 
how  he  obtained  possession  of  a  licence,  which  in  the  terms  of  it  is 
general ;  it  makes  part  of  the  plaintiff's  case   against  the   under- 
writer to  connect  himself  with   the  property  insured,  and  to   shew 
that  it  was  lawfully  insured,  (q)     A  misdescription  in  the   addition 
of  the  person  to  whom   the  licence   is  granted,  as  for  instance, 
stating  his  residence  to  be  in  Heligoland  instead  of  London^  has 
been  held  to  invalidate  the  licence,  although  the  objection  is  said 
to  have  been  considered  immaterial  at  the  licencing  office,  (r)     A 
licence  from  the  King  to  a  particular  person  to  import  commodi- 
ties of  a  certain  description,    being  the  property  of  the  person 
specified,  cannot  be  assigned  so  as  to  authorize  the  importation  of 
goods  which  are  the  property  of  the  assignee.  {$)    So  where  the 
goods  licenced  were,  by  the  terms  of  the  licence,   to  be  "  the  pro- 
perty of  Thomas  Baker  and  SonSy  as   specified  in  their  bills  of 
lading,''  it  was  considered   that  the  goods  were  not  protected  by  a 
general  bill  of  lading,  signed  to  Messrs.  Baker^  who  possessed  not 
even  a  qualified  propeity  ;  absolute  bills  of  lading  being  trans- 
mitted to  other  persons  as  the  particular  consignees,  (t)    A  licence 
to  a  British  merchant  on  behalf  of  himself  and  other  British  or 
neutral  merchants,  to  import  a  cargo  from  certain  limits  within 
which  an  enemy's   port  is  situate,  '^  in  a  vessel   bearing  any  flag 
except  the  JVcwcA,"    will   protect  a  ship  trading  in  the   manner 
specified,  in  which   the  British  merchant  and  an  alien  enemy  are 
jointly  interested,  provided  the  vessel  be  not  French  ;  therefore 
such  interest  has  been  held ,  insurable,  (ti)     So   a  licence  granted 
to  C  and  H,,  (who  were  ship-brokers  in   London)^  on  behalf  of 
themselves  and  British  or  neutral  merchants,  to  load   and  export  a 
cargo  on  board  the  Russian   ship  FortunOj  from  London  to  any 
port  in  the  Baltic  not  under  blockade,  was  held  to  protect  Russian 
^property  exported  from  this  country  on  a  voyage  to  a  Russian 
port,  Russia  being  at  war  with   Great  Britain,  {x)     But  a  licence 
granted  to  a  vessel  to  sail  in  ballast  from  London  to    Holland^ 

(n)  Id.  ibid.  3M.  Il  S.441.    5  Taunt.  (o)  12  East,  223.  per  Lord  Ellenbor- 

674.     S  Taunt.  554. 2  M.  &  S.:485.  ough,  C.  J. 

(o)  Bosk  y.  Bell,  16  East,  3.  Feize  ▼.  (r)  Klingender  v.  Bond,  14  East,  4S4. 

NewoliaiD,  16    East,    197.    Robinson  v.  («)  Feize  v.  Thompson,  1  Taunt  121. 

Morris,  5  Taunt  720.    Rawlinson  v.  Jan-  (i)  Feize  v.  Waters,  2  Taunt  248. 

aon,  12  East,  223.    Barlow  t.  M'Intosh,  (t*)  Ha«:edon  v.  Reid,  1  M.  &  S.  667.  3 

12  East,  311.     Butler  ▼.  Allnut,  1  Stark.  Campb.  377.  S.  C. 

222.  (x)  Ruckcr  v  .  Ansley,  5  M.  &  S.  26. 

(p)  5  Taunt  720. 

(*9)     (♦10) 
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which  country  was  at  that  time  ia  a  state  of  hostility,  ^' notwith* 
standing  any  thing  contained  in  bis  majesty's  order  of  council  of 
the  26th  of  April,  1809,"  was  held  not  to  protect  a  ship  which 
was  the  property  of  an  alien  enemy,  and  the  insurance  on  the 
vessel  was  determined  to  be  void,  (y)  In  this  case  the  licence 
appeared  to  be  only  a  dispensation  with  the  order  in  council,  and 
was  not  intended  as  a  remission  of  the  belligerent  rights  of  the 
crown.  If  the  licence  granted  be  conditional,  it  is  incumbent  on 
the  party  who  seeks  to  protect  himself  under  it,  to  conform  to  its 
requisition  :  (z)  and  if  the  conditions- be  only  colourably  complied 
with,  the  licence  will  be  avoided  by  reason  of  the  fraud,  (a) 

The  rule  which  prohibits  insurance  on  the  behalf  of  an  alien 
enemy,  is  not  to  be  construed  so  largely  as  to  preclude  a  person 
who  labours  under  no  incapacity  from  insuring  property  in  which 
an  alien  enemy  may  be  partially  interested.  When  an  insurance 
was  effected  on  a  cargo  of  goods,  the  interest  in  which  was  vested 
in  a  British  subject,  and  in  certain  Hamburghers  and  Russians  in 
various  proportions,  and  a  licence  had  been  obtained  to  protect  the 
adventure  on  behalf  of  all  the  owners  of  the  cargo,  which  was 
considered  incapable  of  protecting  the  subjects  of  Russia^  a  nation 
then  at  war  with  this  country,  it  was  held  that  the  plaintiff,  who 
had  effected  the  insurance  on  behalf  of  all  the  parties  interested, 
and  who  was  himself  entitled  to  a  part  of  the  cargo,  might  never* 
theless  recover,  in  respect  of  his  own  interest,  and  also  of  that  of  the 
Hamburghers  who  were  then  in  a  state  of  permissive  neutrality,  (b) 
Lord  EUenbaroughy  C.  J.  in  delivering  the  judgment  of  the  ^  cour^ 
observed,  that  the  mere  accidental  circumstance  of  several  persons 
having  employed  one  common  agent,  did  not  communicate  to  the 
others^  the  vice  belonging  to  the  property  of  one  of  the  insured  : 
*  that  in  this  case  there  was  no  common  or  joint  interest  in  the 
whole  of  the  property  insured,  subsisting  in  the  different  in*' 
dividuals,  nor  was  there  any  fraud.  Had  there  been,  (he  said),  a 
partnership  amongst  all  the  parties  in  the  entire  cargo  ;  or  even  if 
any  consent  had  been  given  to  the  employment  of  one  common 
agent,  the  objection  might  have  had  a  different  effect.  In  like 
manner  a  British  subject,  who  possesses  an  interest  in  a  cargo,  (for 
instance),  in  the  proportion  of  four  parts  in  nine  on  the  whole 
cargo,  may  recover  upon  a  valued  policy  to  the  amount  of  the 
value  insured  on  a  count  alleging  interest  in  himself,  if  he  proves 
some  interest,  although  alien  enemies  may  also  be  interested  in 
other  shares  of  the  cargo,  (c)  Where  a  neutral  and  a  French  sub* 
ject  insured  their  respective  interests  in  three  vessels  by  separate 
agents,  and  in  separate  policies,  and  the  vessels  were  afterwards 

(y)  Oiigg  V.  Scott,  4  Campb<  339.   1  Taunt.  792.    Butler  ▼.  Allnat,  1  StarW. 

Holt,  129.  a  C.  822.;  but  see  Parkin  v.  Dick,  II  East, 

{%)  VandyckT  Whitmore,  1  East,  475.  502.    8  Campb.  221.  S.  G.  Shiffner  r. 

litforgan  v.  08wald,.8  Taunt.  654.  Gordon,  12  East,  864.  2  M.  &  S.  105, 106. 

(a)  Gordon  ▼.  Vaaghan,  12  East,  302.  6  Rob.  Rep.  131.    See  also  Roberts  ▼. 

(6)  Hagedom  v.  Bazett,  2  M.  &  S.  100.  Hardy,  S  M  &  S.  533. 

Keir  V.  Attdrade,  6 Taunt.  498.  2  Marsh,  (e)  reize  andOtbersv.  Aguiler,3Ta«at. 

Rep.  196.   S.  C.  Pieschell   v.  Allnnt,  4  806. 

(•11) 
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detained  by  an  embargo  laid  on  in  France  in  the  year  1798,  the 
neutral  was  holden  entitled  to  recover.  **  K,^  said  Mr.  Justice 
Lawrence^  **  this  action  had  been  brought  by  the  French  subject 
it  would  not  hare  been  maintainable,  but  the  action  is  brought  by 
a  neutral.^  (d) 

(J)  Rotch  ▼  Edie,  6T  R4ia.    Vldel  Cainpb76. 
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OF   THE   FEOPERTT    AND   IlfTEREST   IlfSUEED. 

Insurance,  being  a  contract  of  indemnity,  must  be  founded  on 
the  existence  of  some  property  or  interest,  which  is  liable  to  be 
damaged  or  affected  by  the  perils   against  which  the  insurance  is 
made.     It  becomes    therefore    important  to  inquire    first,    what 
things  are  insurable  ;  and,  secondly,  what  interest  on  the  part  of 
the  insured,  is  necessary  to  render  an  insurance  valid.     The  first 
division  relates  to  the  quality  of  the  subject  matter  of  insurance, 
as  the  second  relates  to  the  amount  or  quantity  of  interest  which 
the  insured  ought  to  possess.     The  Jirst  branch  of  the  subject  re- 
quires us  to  consider  the  insurability  of,   first,   enemy^s  property 
or  property  licenced  by  the  the  crown.     Secondly,  Slaves.    Thirdly, 
Tbe  wages  of  seamen  or  the  privilege  or  effects  of  the  captain. 
And,   lastly,   freight,   profits  and   certain  other  subjects  of  insur- 
ance.    The  second  division  of  the  Chapter  will  require  us  to  con- 
sider,   1st.  The  ancieiit  state  of  the  law  and  the  subsequent  intro- 
duction of  the  statute  19  Geo.  2.  c.  37.     2ndly.     The  distinctions 
between  an  insurance  on  interest  and   one  without  interest.     Sdly. 
What  are  the  species  of  contracts  which  must  be  founded  on  in- 
terest to  render  them  valid.     4thly,  What  are  the  species  of  pro- 
perty in   which  the   person   insured  is  required  to  possess  an  in- 
terest, to  render   his   insurance  valid,  i  e.  Whether  the  property 
of  British  subjects  or  foreigners,   or  property  engaged  in  particular 
expeditions.     5thly.  The  different  sorts  of  insurable  interest  :  and 
therein — 1.    Of  the  general  rules,  and  of  the  interest  of  commis- 
sioners   appointed   by  the  crown   for  the  sale    and    disposal    of 
ships.     2.    Interest    in  unregistered  vessels.     3.    The  interest  of 
the  crown,  and  of  the  captors  in  captured  property.     4.  Mortgagor 
and  mortgagee.     5.  Consignees  of  goods  and   indorser^  of  bill  of 
♦lading.    6.  Freighters  of  goods.    7.  Interest  in  freight     8.  Profits. 
8.  Valued  policies,  double  insurance,  and  re-insurance.     10.  Several 
insurable  interests  in  the  same   property,   and  bottomry  and   re- 
spondentia interests.     11.    Interest  unconnected   with   the   event 
insured  against.     And,  lastly,  The   period  at  which  it  is  necessary 
that  the  interest  should  begin  to  exist. 

First  then,  no  insurance  can  be  effected  upon  the  property  of  an 
enemy  :  although  it  consists  of  Brifish  manufactures,  (a)  nor  can 
a  British  subject  insure  goods,  purchased  by  him  in  an  enemy's 

_  (•)  Brittow     V  Towers,    ST    R  35.    Gilbon,  1  Bos  fli  Put  35S,  and  •••   last 
Bimadoo  ▼  Nasbit,  id  S3.  Ada  Bell  v.     Chap  bat  see  1  Yes  390. 

(♦!«)     (•IS) 
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oountary.  {b)    When   goods  were  purchased  in  Holland^    dorisg 
hostilities  between  that  country  and   Qreat  Brilainf  by  the  order 
and  for  the  use  of  a  British  subject,  and  shipped  for  Er^Umd  in 
a  neutral  vessel,  it  was  decided  that  an  insurance  on  these  goods 
was  invalid,  (c)     The  reason  is,  that  at  common  law,  it  is  illegal 
for  a  British  subject  to  traffic  with  the  enemy's  couotry,  (d)  and 
the  property  engaged  is    subject  to  confiscation  in  a    court  of 
prize,  (e)     Consequently  a  contract  of  indemnity  against  the  risks 
attendant  on  such  trading,  must  also  be  illegal.     In  a  former  part 
of  this  treatise,  in  noticing  the  incapacities  affecting  the  person 
insored,  we  had  occasion  to  consider  the  illegality  of  insurance  oa^ 
behalf  of  alien  enemies  ; — the  objection  to  which  species  of  in- 
siurance  may  perhaps  be  more  properly  considered,  as  attachiiig 
on  the  -person  of  the  insured  than  on  the  property ;  and  another 
branch  of  the  same  doctrine  will  be  inquired  4nto,  when  we  come 
to  treat  of  the  voyage,  and  the  commerce  insured.     In  the  former 
Chapter,  it  was  also  seen,  that  the  property  in  which  an  aHen 
enemy  is  interested  may  be  protected  by  means  of  the    king's 
*ficence  ;(/)  and  that  a  licence  of  this  nature,  by  which  the  crown 
l^itimate  a  trading  by  an  alien  enemy  with  the  king's  subjects, 
ia  to  receive  a  liberal    construction.      But  questions  have    oc- 
casionally arisen  under  the  licencing  system,  in  which  it  has  be- 
come a  matter  of  nicety  to  determine  whether  in  a  particular 
case,  the  goods  intended  to  be  insured  can-be  deemed  sufficiently 
protected  by    the    licence    granted  ;  whether  the    terms  of  the 
licence  extend  to  the  adventure  pursued.     If  a  licence  authorize 
the  taking  in  of  a  cargo  of  British  and  East  India  goods  at  Londanf 
to  be  proceeded  with  to   ^eweastle^  and  thence  to  Archangtl ; 
and  the  returning  from  Archangel  with  a  cargo  of  grain  and  other 
goods,  permitted  by  law  to  be  imported  into  any  part    of   the 
United  Kingdom  ;  and  the  ship,  after  takmg  in  a  cargo  of  pitch  and 
tar  at  Jlrchmgel,  and  setting  forth  upon  her  homeward  voyage,  be 
driven  back  by  the  fury  of  the  elements  to  the  port  from  which 
she  sailed,  and  there  unkde  her  cargo ;   and  after  having  been 
laid  up  for  the  winter,  sail  again  from  Archangel  with  a  cargo  of 
wheat,  the  licence  is  not  exhausted  by  taking  in  the  first  cargo  of 
pitch  and  tar,  but  will  also  protect  the  cargo  of  wheat,  for  in  this 
case  there  is  but  one  cargo  imported  into  the  United  Kingdom,  (x) 
It  is  a  fit  question  for  a  jury,  whether  the  licence  is  abused  by 
bttng  treated  as  a  floating  protection  to  cover  different  cargoes  ; 
or  whether  it  is  promptlv  and  fairly  executed,  and  the  second 
cargo  bona  fide  suostituted,  without  any  unnecessary  prolongation 
of  the  voyage  ;  in  the  latter  point  of  view,  the  second  cargo  will 
be  protected  by  the  licence.     In  a  case  where  a  homeward  cargo, 
shipped  under  the  protection  of  a  licence,  was   unladen  in  the 
course  of  the  voyage,  for  the  purpose  of  repairing  a  damage  which 

a)  Potu  ▼  Ml,  8  T  R  548.  Bell  v  GiU-        (e)  8  T  R  556.  ^^ 

w»;  1  Bm  ft  Pul  545  c«iiU  (/)  Ante,  8  East,  $73.    6Tauiit  70S. 

(e)  Id  ibid.  te)  Siffkin  v  AUnott,  I  M  ti  8  S9. 

(4)  ST  a 571. 

(•14) 
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the  ressel  had  stutained  through  the  perils  of  the  sea,  and  part  of 
the  cargo  was  destroyed  by  6re  ;  it  was  held  by  the  court  of  Com- 
mon Pleas,  that  another  cargo,  substituted  with  due  expedition  in 
the  place  of  that  which  had  been  destroyed,  was  protected  by  the 
licence,  (h)  A  licence  obtained  in  order  to  corer  an  outward  and 
a  homeward  voyage,  and  containing  a  condition  that  the  grantee 
tfhall  export  a  certain  proportion  of  British  manufactures  for  the 
outward  voyage,  will  not  protect  an  outfit,  the  greatest  part  of 
which  is  made  up  of  Spanish  goods,  with  only  a  small,  and 
merely  nominal  quantity  of  British  manufactures,  for  such  con- 
duct is  colourable,  and  in  fraud  of  the  licence,  (i)  It  seems,  thai 
a  **  return  cargo "  means  a  cargo  purchased  with  the  produce 
of  the  goods  sent  out  from  this  country.  ( j)  If  no  licence  be  ne- 
cessary for  the  particular  adventure,  (fc)  or  if  there  be  a  pre-existing 
♦licence  which  is  competent  to  protect  it,  (l)  a  person  will  not  be  pre- 
judiced, by  having  ex  majari  cautela  obtained  an  additional  licence, 
which  turns  out  to  be  insufficient  to  cover  the  property  insured. 
'  A  licence  permitting  the  importation  into  this  country  from 
a  hostile  state,  of  goods  of  a  particular  description,  and  con- 
taining a  prohibition  of  all  others,  will  protect  a  cargo  of  the 
enumerated  commodities,  although  other  goods  are  imported  in 
the  same  vessel  which  are  not  protected  by  the  licence,  (m)  It 
does  not  appear  to  be  necessary,  in  order  to  validate  an  insurance 
upon  the  licenced  goods,  that  the  part  which  is  unlicenced  should 
not  be  the  property  of  the  insured,  or  that  it  should  not  be  com- 
prehended within  the  terms  of  the  insurance,  (n)  A  licence  au- 
thorizing the  exportation  of  a  particular  number  of  barrels  of 
gunpowder,  the  exportation  of  which  is  prohibited  by  proclama^ 
tion,  (o)  will  enure  to  protect  a  cargo  to  the  extent  of  the  specified 
quantity,  although  a  greater  number  of  barrels  is  in  fact  ex- 
ported ;  and  an  insurance  effected  upon  the  whole  cargo,  will  be 
ai^ailable  as  to  that  portion  for  which  the  licence  has  been  ob- 
tained, (p)  In  the  case  of  a  vessel  importing  into  this  country, 
Ifrom  a  hostile  nation,  a  cargo  consistinglof  goods  for  which  a  li- 
cence has  been  obtained,  as  well  as  others  which  are  not  licenced, 
if  the  ship  and  cargo  be  libelled  in  the  Court  of  Admiralty,  the 
unlicenced  goods  will  be  condemned,  but  the  vessel  and  the  li- 
cenced part  of  the  cargo  will,  it  seems,  be  ordered  to  be  re- 
stored, (q)  In  the  case  which  has  been  mentioned  of  the  exporta- 
tion  of  gunpowder  contrary  to  a  proclamation,  the  powder  ex- 
ported without  a  licence,  together  with  the  vessel  carrying  it, 
IS  exposed  to  confiscation,  and  the  parties  are    render^  Uable 


(h)  Siffkiny01oTer,4Taunt717.  (m)  PieacheU  ▼  AUnut,  4  Twint  79S. 

jOpordon  ▼  Vaushan,  IS  East,  SOS  866    C  P.    Butler  v  Allnut,  1  Stark  222  K  B. 

S  Rob  Adm  Rep  4S,  44.   4  ib  1 1  96.  (n)  2  Marsh  Rep  19<>.    Keir  v  Audrade, 


(j  )  Johnson  y  Greaves,  2  Taunt  347  6  Taunt  408  S  C. 

35S.  (o)  See  12  Car  2  c  4  s  12.    29  Geo 

(k)  Blackbume  t  Thompson,  15  East,  2  c  16  s  2.    33  Geo  3  c  2  s  4. 

81.  (p)  Keir  y  Audrade,  1  Taunt  483.    2 

(0  SiSfkin  ▼  AUnut,  1  M  It  S  38  45.  Marsh  Rep  196  S  C. 

Siffkin  ▼  Glover,  4  Taunt  7ia  (o)  4  Taunt  785)  796. 
(*16) 
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to  penalties ;  (r)  but  the  part  of  the  cargo  which  is  protected 
by  a  licence  b  not  in  this  instance,  any  more  than  in  the  other, 
exposed  to  seizure,  and  consequently  in  neither  case  does  there 
appear  to  be  any  ground  upon  which  an  insurance  can  be  ini« 
peached  to  the  extent  of  the  licenced  portion  of  the  cargo.  How- 
eyer,  *when  this  doctrine  is  advanced,  it  should  be  obsenred  that 
there  are  decisions  in  our  books,  which  taken  by  themselves  would 
appear  to  render  it  doubtful,  whether  the  insured  can  recover  to 
any  extent  when  a  part  of  the  cargo  covered  by  the  policy  is  tainted 
with  an  illegal  character.  Thus,  when  a  valued  policy  was  affected 
for  10,000/.  on  goods  to  be  thereafter  specified,  each  package  to 
pay  average  as  if  separately  insured,"  and  the  specification  con- 
sisted of  hardware  and  naval  stores,  the  value  of  the  stores  being 
staled  to  be  less  than  600{.,  but  the  exportation  of  them  being  iU 
legal  under  the  statute  S3  Geo.  S.  c.  2.,  the  Court  of  King's  Bench 
held  that  the  policy  was  wholly  void.  {9)  Lord  EUenbaroughy  C.  J., 
declaring  that  a  policy  was  an  entire  contract,  and  that  a  specifica- 
tion afterwards  made  could  not  sever  that  which  was  originally 
joint,  and  that  it  had  been  frequently  decided,  that  if  a  party  in- 
sure goods  altogether  in  one  policy,  and  some  of  them  are  of  a  na- 
ture to  make  the  voyage  illegal,  the  whole  policy  is  illegal  and  void. 
Mr.  Justice  Bayley  also  observed,  that  the  ship  being  liable  to  seizure, 
in  consequence  of  having  the  stores  on  board,  was  thereby  subjected 
to  an  extra  risk,  which  ought  to  have  been  communicated  to  the  un- 
derwriters ;  and  the  omission  of  such  communication  would  alpne 
have  avoided  the  policy.  So  in  a  more  recent  case,  when  the  goods 
insured  consisted  of  gunpowder  and  various  other  articles,  the  ex- 
portation of  the  gunpowder  being  illegal,  without  a  bond  from  the 
merchant  exporter,  and  the  bond  having  been  given  by  the  manufac- 
turer instead  of  the  exporter,  the  policy  was  held  to  be  wholly  void^ 
although  the  exportation  of  the  other  goods  was  not  illegal,  (t)  The 
only  point,  however,  noticed  by  the  Court  in  the  latter  case,  was  that 
the  exportation  of  the  gunpowder  was  illegal,  not  being  conformable  to 
the  proclamation  which  *had  been  previously  issued  concerning  the 
exportation  of  naval  stores.  On  principle,  it  seems  that  a  policy  is  di* 
visible  according  to  the  nature  of  the  indemnity  sought  to  be  obtain- 
ed by  it.  When  a  part  of  the  cargo  is  of  an  illegal  descripiion,  and 
the  other  goods,  though  in  themselves  legal,  are  intended  to  cover 
an  illegal  design,  the  whole  adventure  is  contaminated  with  the  fraud ; 
but  if  a  part  of  the  goods  be  legal,  and  there  be  no  fraud  which  ex- 
tends itself  to  that  part,  it  seems  that  the  policy  is  divisible,  and 
*maywell  operate  for  the  protection  of  the  legal  part  of  the 
cargo. 

2.  The  slave-trade  being  now  prohibited  by  act  of  parliament,  no 
insurance  on  slaves  can  at  this  day  be  made  on  behalf  of  a  British 
subject.  By  the  5  Geo.  4.  c.  113,  Any  person  who  shall  knowingly 
and  wilfully  insure  or  contract  for  the  insuring    of  any  slaves,  or 

(r)  SSGeoSclSsS.    33O603c8s4.        (I)  Camelo   v  Britten,  4  Barn  &  Aid 
(«)   Parkin  v  Dick,  11  Eaat,  60  2.    S    1S4. 
Campb  m  8  C. 

(*16)     (*17) 


14  or  THE   PEOPCRTr    LHQ  IIITERBAT    Ilf«UEE»» 

any  property  or  other  subjeet  matter  engaged  or  employed  in  ac- 
complishing any  of  the  objects,  or  contracts  in  relation  to  the  ob- 
jects, declared  unlawful  by  the  act,  is  declared  guilty  of  felony, 
and  liable  to  a  term  not  exceeding  fourteen  years*  transportation, 
or  to  imprbonment  and  hard  labour  for  a  terra  not  greater  than 
five,  nor  less  than  three  years,  at  the  discretion  of  the  court.  (() 
A  Tcssel  fitted  out  for  the  illegal  purpose,  with  every  thing  be- 
longing to  it,  and  the  goods  of  the  owner  on  board  are  forfeited, 
and  liable  to  seizure,  (u)  Before  the  abolition  of  this  degrading 
traffic,  the  humanity  of  the  legislature  had  induced  them  to  pass 
Tarious  acts  of  parliament  for  preventing  underwriters  from  in- 
demnifying the  insured  against  some  particular  losses.  Thus  by 
the  30  Geo.  3.  c.  53.,  no  cargo  of  slaves  could  be  insured  against 
any  loss  or  damage,  except  the  perils  of  the  sea,  piracy,  insurrec- 
tion, or  capture  by  the  king's  enemies,  barratry  of  the  master  and 
crew,  and  destruction  by  fire  ;  {x)  nor  could  the  insured  recover 
for  a  loss  or  damage  on  account  of  the  mortality  of  slaves  by 
natural  death  or  ill-treatment,  &c.  (y)  The  death  of  slaves  from 
a  failure  of  suitable  provision,  occasioned  by  the  voyage  being 
protracted  to  an  unusual  period  was  not  considered  a  loss  by  the 
perils  of  the  sea,  but  a  loss  by  natural  death,  against  which  no  in- 
surance could  be  made  after  the  passing  of  the  statute  33  Geo.  S. 
c.  S3,  (z)  It  appears  however,  that  before  the  acts  of  abolition, 
insurances  on  slaves  were  tolerated  ;  and  in  a  late  case,  a  foreigner 
who  was  not  prohibited  from  carrying  on  the  slave-trade  by  the 
laws  of  his  country,  was  held  entitled  to  recover  damages  for 
the  wrongful  seizure  of  a  cargo  of  slaves  on  board  of  a  ship  then 
♦employed  by  him  in  carrying  on  the  African  slave-trade,  (a)  The 
plaintiff  in  this  case  was  a  subject  of  the  King  of  jSpatn,  which 
country  had  not  consented  to  the  abolition  of  the  trade  in  that 

Eart  of  the  world  where  the  transaction  occurred.  It  remains  to 
e  noticed,  that  where  slavery  prevails,  it  must  be  founded  on  the 
authority  of  some  positive  or  municipal  law,  and  that  the  bondage 
ceases,  when  the  slave  departs  from  the  limits  of  the  country  by 
which  that  condition  was  created,  {b) 

3.  On  principles  of  public  policy,  the  wages  of  a  seaman  cannot 
be  made  the  subject  of  insurance,  (c)  By  the  salutary  provisions 
of  the  marine  law,  by  the  common  law,  and  various  acts  of 
parliament,  the  wages  of  seamen  are  made  to  depend  upon 
the  safe  arrival  of  the  vessel,  and  are  rendered  liable  to  for- 
feiture in^case  of  desertion,  (d)  drunkenness,  disobedience  of 
orders,  and  other  species  of  misconduct.  («)     But  these  salutary 


(0  5  Geo4  c  113  8  10. ;  and  see  id  8  &  (a)  Madraflro  ▼  Willia,  3  Bam  k.  AM 

6  ;  and  see  47  Geo  3  seas  1  c  36.    61  Geo  S53.    Vide  58  Geo  3  c  36  Scd  qnisre. 

3  c  83.      58  Geo  3  c  36.  [h)  Forbes  v  Cockrane,  8  B  &  C  448.    3 

(u)  i4.  D&R679.  SC  and aee  the  authoiitiea 

(x)  30  Geo  3  c  33  8  a    31  Geo^S  c  54  there  cited. 

now  expired.  (c)  Per  Lord  Mansfield,  3  Burr  1918.    1 

(y)  Same  statute.  Bla  Rep  594  S  C.    8  New  Rep  894  S  C 

(x\  Tatham  ▼  Hodgson,  6  T  R   656.  (d)  The  Baltic  Merchant,  1  Edw  Adm 

Vida  5  B  fc  A  110  y  et  ak  to  the  certifi-  Rep  86.   8  Geo  8  cS6.    See  3, 6, 11,  and 

caU  of  the  Captain's  semoe.    Farmer  r  18.    W  3  c  7«  s  17.    37  Geo  S  c  73  s  1. 

Dogg,  7  T  R  186.    1  Dtfw  335.  31  G«o  3  (<)  Robinet  ▼  Exet«r,  8  Rob  Adm  Rep 

c  54  8  7.  861. 
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proTisioDs  would  be  nugatory  if  seatuea  could  be  indemnified 
from  their  operation  by  insurance  ; — ^if  in  a  case  where  no  wages 
might  be  claimable  from  the  owner,  a  mari|ier  could,  by  agree- 
ment with  third  persons  secure  to  himself  the  payment  of  th  e 
amount  of  them  in  any  event.  To  obviate  these  inconveniences, 
the  law  declares  the  wages  of  seamen  uninsurable.  And  a  perquisite 
in  the  nature  of  wages  receivable  by  a  mariner  at  the  termination 
of  the  voyage,  is  in  the  same  situation  as  bis  ordinary  wages. 
Thus,  when  the  mate  of  a  vessel  on  a  voyage  from  Africa  to  the 
Haiwmnaki ,  before  the  abolition  of  the  slave-trade^  stipulated  to 
receive  5{.  per  month,  and  S  privilege  slaves  free  of  expense  on 
the  ship's  arriving  at  the  port  of  sale,  it  was  held  that  no  m- 
surance  could  be  made  on  nis  behalf,  as  far  as  respected  the  slaves, 
and  an  action  against  his  agent  for  not  effecting  the  policy,  failed 
pro  tandQ.  (/) 

From  the  nature  of  the  rule  it  is  evident  that  it  applies  only  to 
contingent,  and  not  to  vested  interests ;  and  therefore  a  seaman  is 
^allowed  to  insure  goods  piirchased  with  wages  that  he  has  re- 
ceived, (h)  Nor  can  any  analogy  be  drawn  between  the  wages  of 
a  seaman,  and  the  remuneration  or  privileges  of  the  captaih  of  a 
vesseL  The  captain  and  the  mariners  are  treated  as  very  different 
subjects  of  consideration  by  the  marine  law :  the  former  is  sup- 
posed to  be  a  person  of  trust  and  confidence  with  the  owners,  and 
to  be  so  bound  to  them  by  the  terms  of  his  employment,  that 
there  is  no  fear  of  his  desertion.  So  far  is  the  idea  of  personal 
confidence  between  the  master  and  owners  carried,  that  the 
latter  has  not,  as  the  'mariners  have,  an  election  to  proceed  against 
the  ship  in  the  Admiralty  Court,  but  must  pursue  his  remedy  at 
law ;  he  is  considered  quasi  owner  himself,  and  liable  to  be  tried 
as  such.  And  an  insurance  on  the  commission,  privileges,  &o. 
of  the  captain  of  a  ship,  in  the  African  trade,  has  been  held 
kgal.  (t)  One  objection  made  to  the  insurance  in  this  case  was^ 
that  the  remuneration  for  the  care  and  disposal  of  the  slaves, 
resembled  that  premium  reserved  by  the  legislature  for  captains 
concerned  in  the  Slave  Trade,  in  case  they  carried  out  all  or  a 
proportionable  part  of  the  slaves  to  the  port  of  delivery,  and  that 
an  insuiance  on  such  a  premium  could  not  be  allowed  without 
violating  the  policy  of  the  laws  by  which  this  provision  was 
enacted.  But  the  Lord  Chief  Justice  said,  that  this  objection  was 
answered  by  considering  that  the  policy  was  only  against  the 
perils  of  the  sea ;  if  the  policy  had  been  upon  the  health  of  the 
slaves,  there  would  have  been  considerable  force,  his  Lordship  ob- 
served, ia  the  objection.  (Jb) 

An  insurance  effected  upon  Fort  Marlbcnmgh  or  Bencoolmf  in 
the  island  of  Summatra  in  the  Ecut  Indies^  for  the  benefit  of  the 
governor  for  a  certain  period  of  time  against  a  loss  by  a  European 
enemy,  was  holden  valid.  (Z)    So,  the  captain  of  a  privateer,  if  he 

(/)  Welwler  ▼  DeTutet,  7  T  R  157.  (Xc)  Id  Ibid, 

ft  Bm  It  Pal  119.  (0  Cmrler  v  Boehm,  5  Burr  1905.    1 

(4)  1  Migeiii  19.  Bla  iltp  591. 
(0  KiagT  aioTer,S  New  Rtp  80S. 
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be  a  part  owner,  may  insure  his  share  in  the  vessel,  (m)  It  should 
be  observed,  however,  that  in  the  instance  just  mentioned,  the 
place  called  a  fort  partook  more  of  the  nature  of  a  mercantile  fac- 
tory than  a  military  fortress  ;  it  was  not  established  as  a  place  of 
arms  or  defence,  against  the  attacks  of  a  European  enemy,  but 
merely  for  the  purposes  of  trade,  and  of  a  defence  against  the  na- 
tives ;  and  *the  person  denominated  governor  was  in  reality  only  a 
merchant.  Insurance  on  money  advanced  to  a  captain  of  a  vessel 
at  Arehangely  ^^  lost  or  not  lost,"  at  and  from  Archangel  to  Londortf 
has  been  bolden  void,  (n)  So,  a  policy  effected  on  money  lent  to 
the  captain  of  a  ship,  payable  out  of  the  freight,  has  been  decided 
to  be  illegal  and  void  on  the  face  of  it.  (o) 

The  instances  which  have  been  mentioned  are  sufficient  to  illus- 
trate the  principle  of  illegality  in  the  subject  of  insurance.  The 
rule  is  general,  that  an  insurance  cannot  be  made  in  contraven- 
tion of  the  principles  of  the  common  or  statute  law.  Thus,  the 
statute  6  Geo.  1.  c.  18.  which  was  passed  for  the  protection  of 
the  Royal  Exchange  and  London  Insurance  Companies,  prohib- 
ited loans  upon  bottomry  by  a  society  or  partnership  of  several 
persons;  (p)  and,  therefore,  no  action  could  be  maintained  on  a 
policy  made  during  the  operation  of  this  act,  where  the  plaintiff  ^s 
mterest  was  founded  on  a  bottomry  bond  made  jointly  to  the 
plaintiff  and  another  person.  Nor  was  the  question  as  to  the 
legality  of  such  an  insurance  varied  by  the  circumstance  of  the 
two  persons  being  general  partners  in  trade,  (q) 

It  IS  no  objection  in  the  law  of  this  country  to  an  insurance, 
that  the  subject  insured  has  not  a  physical  exbtence.  (r)  The 
uninsurability  of  seamen's  wages  arises  from  the  principles  of 
policy  which  have  just  been  mentioned,  and  not  from  any  other 
reason.  Freight  is  a  lawful  subject  of  insurance,  (s)  and  so  are 
the  profits  of  goods,  and  bottomry  and  respondentia  interests.  The 
grounds  of  objection  to  insurances  of  this  nature  may  be  considered 
as  relating,  not  so  much  to  the  nature  or  quality  of  the  subjects 
insured,  as  to  the  quantity  or  amount  of  the  interest  which  we 
shall  proceed  to  consider. 

The  Statute  19  Geo.  2.  c.  S7.  is  entitled  <^  An  Act  to  regulate 
'^insurance  on  ships  belonging  to  the  subjects  of  Great  Britaiin, 
"  and  on  merchandizes  or  effects  laden  thereon."  This  statute, 
after  reciting  in  the  preamble  that  it  had  been  found  by  expe- 
rience, *that  the  making  insurances,  interest  or  net  interest,  or 
without  further  proof  of  interest  than  the  policy,  had  been  pro- 
ductive of  many  pernicious  practices,  whereby  great  nUDibers  of 
ships,  with  their  cargoes,  had  either  been  fraudulently  lost  and 

(m)  Carter  ▼  Boehm,  S  Burr  iSlt  per    Plainer,  1  Bam  k.  Aid  576. 
Lord  Mansfield.  (p)  6  Geo  1  c  18  •  19  repealed  by  6 

(n)  Stephens  y  AUnatt,  1  M  ti  S  39, 40.    Geo  4  c  1 14. 


bot  see  3  Burr  1 718.  Vide  Taaker  ▼  Soott,       (q)  Eyerth  y  Blaekbume,  S  Staik  66. 
6  Taunt  S34  and  post.  (r)  Barclay  y  Cousins,  3  East,  551. 

(o)  Wilson  y  B^yal  Exchanse  Insnr-       («)  %  New  Rep  894. 


ance,  8  Camp  686.    Vide  Snith  against 
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destroyed,  or  taken  by  the  enemy  in  time  of  war  ;  that  such 
assurances  had  encoHraged  the  exportation  of  wool,  and  the  car« 
rying  on  many  other  prohibited  and  clandestine  trades,  which  by 
means  of  such  assurances  had  been  concealed,  and  the  parties 
concerned  secured  from  loss,  to  the  diminution  of  the  public 
revenue,  and  the  great  detriment  of  fair  traders,  and  by  introducing 
a  mischievous  kind  of  gaming  or  wagering,  under  pretence  of  in* 
surmg  the  risk  on  shipping  and  fair  trade,  the  institution  and  laud- 
able design  of  makiag  insurances  had  been  perverted,  proceeds 
to  enact,  that  no  insurance  shall  be  made  on  any  ship  or  ships  be- 
longing to  bis  Majesty,  or  any  of  his  subjects,  or  on  any  goods, 
merchandizes,  or  effects  laden  on  board  thereof,  interest  or  no  in- 
terest, or  without  further  proof  of  interest  than  the  policy,  or  by 
way  of  gaming  or  wagering,  or  without  benefit  of  salvage  to  the 
assurer,  and  that  every  such  assurance  shall  be  null  and  void  to 
all  intents  and  purposes.  But  it  is  provided,  that  assurance  on  pri« 
vate  ships  of  war,  fitted.out  by  any  of  his  Majesty's  subjects,  solely 
to  cruise  against  his  Majesty's  enemies,  may  be  made  by  or  for  the 
owners  thereof,  interest  or  no  interest,  free  of  average,  and  without 
benefit  of  salvage  to  the  assurance.  It  is  also  provided,  that  any 
merchandize  or  effects  from  any  ports  or  places  in  Europe  or  Amer" 
ieo,  in  the  possessions  of  the  crowns  of  Spain  or  Portugal^  may  be 
assured  in  such  way  and  manner,  as  if  the  act  had  not  been  made. 

It  is  also  enacted,  that  it  shall  not  be  lawful  to  make  re-assur- 
ance, unless  the  assurer  shall  be  insolvent,  become  a  bankrupt,  or 
die ;  in  either  of  which  cases  such  assurer,  his  executors  adminis- 
trators or  asagns,  may  make  re-assurance,  to  the  amount  of  the 
sum  before  by  him  assured,  provided  it  shall  be  expressed  in  the 
policy  to  be  a  re-assurance.  Some  further  provisions,  which  will 
hereafter  become  the  subject  of  consideration,  were  introduced  by 
this  statute  with  a  view  of  protecting  underwriters  against  clsdms  in 
respect  of  insurances  without  interest. 

At  common  law,  insurances  without  interest,  or  as  they  are 
^sometimes  termed,  wagering  insurances,  have  been  frequently 
admitted  to  be  lawful,  (t)  The  provisions  of  the  statute  19  Geo. 
2.  c.  S7.  afford  a  strong  argument  in  favour  of  this  opinion  ;  for 
the  statute  is  framed  in  terms,  which  are  introductory  of  a  new 
law,  and  in  certain  instances,  insurances  without  interest  are 
especially  protected  by  it.  Although  at  the  time  of  passing  this 
statute  it'  was  clearly  established  as  law  among  the  commercial 
nations  on*  the  continent,  that  the  person  iusured  must  possess  an 
interest  in  the  property,  and  could  not  recover  without  proving  an 
actual  loss,  yet  the  marine  law  differed  in  this  respect  from  the 
common  law  of  England^  which  sanctions  an  action  on  a  wager, 
without  any  interest  in  the  parties,  except  what  is  created  by  the 
wager  itself.  Indeed,  in  pursuance  of  its  general  policy,  it  pro- 
hibited wagers  contrary  to  morality,  repugnant  to  the  interests  or 
feelings  of  third  persons,  or  hurtful  in  a  political  point  of  view ;  but, 
with  these  exceptions,  the  sporuio  ludicra  or  wager  was  allowed  to 

(0  Liiceoa  v  Crawford,  8  New  Rep  869.    3  Taunt  513. 
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become  a  subject  of  legal  investigation.  And  seeing  that  this  was 
the  general  tenor  of  our  law,  it  would  be  difficult  to  say,  that  a  con- 
tract of  insurance,  in  which  the  parties  dispensed  with  the  proof  of 
interest,  and  which  was  not  shewn  to  have  been  intended  as  a 
cover  for  an  illegal  design,  could  before  the  passing  of  the  statute 
have  been  deemed  invalid.  Nor  does  it  appear  that  insurers,  who 
subscribed  policies,  dispensing  with  the  existence  of  interest,  before 
the  passing  of  the  statute  of  19  Geo.  2.  had  any  better  ground  for 
relief  in  equity  than  they  had  at  law. 

In  the  Court  of  Chancery,  in  one  of  the  earliest  cases  in  which 
the  validity  of  an  insurance  without  interest  is  to  be  found  dis- 
cussed,  it  was  disclosed  among  the  grounds  of  objection  to  a  life 
insurance  that  the  person  insured  had  no  estate  or  interest  de- 
pending upon  the  life  in  question.  The  court  decreed  the  policy 
of  insurance  to  be  delivered  up  to  be  cancelled,  and  a  perpetual 
injunction  against  the  verdict  that  had  been  obtained  at  law,  ob- 
serving that  if  such  ill  practices  were  used  they  would  turn  to  the 
ruin  of  trade  instead  of  advancing  it  It  should  be  remarked 
however,  that  in  this  case  other  grounds  of  objection  existed 
upon  which,  as  well  asupon  the  point  just  mentioned,  the  decree 
*was  founded,  (u)  In  a  subsequent  case  a  policy  on  a  ship  for 
4501.  was  ordered  to  be  delivered  up, where  the  insured  had  lent 
SOOZ.  on  a  bottomry  bond,  but  possessed  no  other  interest  in  the 
ship  or  cai^o :  and  the  law  was  taken  as  settled,  that  if  a  man 
has  no  interest,  and  insures,  the  insurance  is  void,  although  the 
expression  interested  or  not  interested  be  inserted  in  the  po- 
licy, (x)  The  reason  was  said  to  be,  that  insurances  were  made 
for  the  benefit  of  trade,  and  not  that  persons  unconcerned  therein 
should  take  profit  by  them  ;  and  that  if  a  person  would  have  the 
benefit  of  the  insurance  he  must  renounce  all  interest  in  the  ship. 
It  was  said  that  the  reason  why  the  law  allowed  a  man  having 
some  interest  in  the  ship  or  cargo  to  insure  five  times  as  much, 
was  that  a  merchant  could  not  tell  how  much  or  how  little  his 
factor  might  have  in  readiness  to  load  on  board  a  vessel.  Thb 
decision  took  place  in  the  year  1692.  In  another  case  upon  a 
policy  of  insurance  on  goods  valued  by  iigreement  at  600/.  it 
having  been  stipulated  that  the  insured  should  not  be  obliged  to 
prove  his  interest,  the  Lord  Chancellor  ordered  the  defendant  to 
discover  what  goods  he  had  on  board  ;  and  although  the  de- 
fendant offered  to  renounce  all  interest  to  the  insurers,  yet  it  was 
referred  to  the  master  to  ascertain  the  value  of  the  goods  saved^ 
and  deduct  it  from  the  sum  of  600L  at  which  the  gocKis  were  va- 
lued by  the  agreement,  (y)  But  the  principles  upon  which  the 
courts  of  equity  proceeded  in  affordmg  relief  ui  these  cases  do  not 
appear  to  be  clearly  ascertained.  The  ground  could  not  have 
been  that  a  contract  was  invalid  in  equity  which  was  recognized 
as  binding  in  a  court  of  law.     If  indeed  at    the  time  these  deci- 

(tt)  Wittineham   v   Thornborough,    2  probablj  by  a  late  •ditor,  3  New  Rep 

Tern  306.     Prec  Ch  SO  S  C.     Ann  1690.  296. 

(rN  Q -Iria-te  V  Ga-rett.    2    Vern  269.  (y)  Lepypre  f  Farr,  2  Vera  7tS. 
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810118  passed,  the  clause  interest  >  or  no  interest  was  considered 
as  dispensing  only  with  the  proof  of  interest ;  and  the  under- 
writers,  after  a  policy  had  been  effected,  discovered  that  the  in- 
sored  had  in  truth  no  interest  at  aU,  but  that  the  contract  was 
merely  a  gambling  transaction  on  his  part ;  or  if  any  circum- 
stances of  fraud  existed,  in  any  such  case,  the  jurisdictien  of  the 
court  of  Chancery  may  be  accounted  for  on  the  ground  of  the 
*8urprize  or  fraud.  But  the  clause  interest  or  no  interest  for  what- 
ever purpose  it  may  have  been  originally  introduced,  seems,  when 
admitted,  to  be  of  the  veiy  essence  of  the  contract,  against  which, 
if  legal,  relief  could  not  be  had  ;  and  the  decisions  in  the  courts  of 
equity  seem  therefore,  only  to  be  supportable,  by  presuming  tliem ' 
to  have  been  made  on  the  ground  of  fraud,  or  of  some  other  ex- 
trinsic circumstances,  in  consideration  of  which,  that  court  is 
sometimes  induced  to  relieye  against  the  rigour  of  the  law.  {z) 
In  another  case  which  occurred  in  the  court  of  Chancery  in  the 
year  1716,  where  a  person  who  had  lent  money  on  a  bottomry 
bond  made  insurance  on  the  ship,  the  insurance  being  larger  as 
to  the  Yoyage  than  what  was  contained  in  the  bond,  and  afford- 
ing a  liberty  to  go  to  other  ports  and  places,  and  after  the  vessel 
had  been  lost,  recovered  the  money  on  the  policy,  and  also  put 
the  bottomry  bond  in  suit ;  on  a  bill  being  brought  insisting 
that  the  defendant  had  no  interest  in  the  ship  or  cargo,  except  in 
respect  of  the  money  lent  on  bottomry,  and  that  he  ought  not 
to  reap  the  benefit  both  of  the  bond  and  of  the  policy,  the 
Lord  Chancellor  held,  that  the  defendant  having  paid  the  pre- 
mium of  insurance  was  entitled  to  the  benefit  of  both  securities,  (a) 
This  decision  seems  to  be  at  variance  with  the  cases  before 
mentioned  in  which  relief  was  afforded  on  the  ground  of  insuf- 
ficiency of  interest 

2.  The  distinguishing  characteristics^  of  msu  ranee  with  or  with- 
out interest  may  be  next  considered. 

A  wagering  insurance  and  an  insurance  on  interest  are  con- 
tracts which  differ  from  one  another  in  form  as  well  as  in  inci- 
dents. Regularly,  the  polioy  of  insurance  will  disclose  of  which 
of  these  two  species  the  contract  is ;  and  the  criterion  is  to  be 
found  in  the  insertion  or  the  omission  of  the  clause  interest  or  no 
interest,  or  other  words  to  the  like  effect.  For  every  policy,  whe- 
ther effected  on  behalf  of  a  foreigner  or  a  British  subject,  must 
be  taken  to  be  a  policy  on  interest,  unless  something  is  stated 
shewing  the  contrary  ;  to  support  an  action  on  a  wagering  policy, 
something  must  appear  in  the  contract  to  shew  that  it  is  such. 
Before  the  passing  of  the  statute  19  Geo.  2.  c.  S7.,  it  was  usual, 
as  is  strongly  proved  by  the  language  of  that  act,  to  insert  in  the 
•policy  the  words  interest  or  no  interest,  or  some  other  stipula- 
tion expressly  dispensing  with  the  proof  of  interest ;  (fr)  and  ip- 
deed  underwriters  would  labour  under  a  great  disadvantage  if  this 
precaution  were  not  adopted  to  distinguish  a  wagering  insurance  ; 

(t)  Vide  3  Tmont  517.  (6)  By  Chambre,  J  3  Bos  ft  Pol  lOi, 

(a)SVem717.  IW.  ^         .-.      . 
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on  a.  toog^eritijf  policy^  the  insured  can  recover  only  in  the  event 
of  a  total  loss  :  (6)  there  can  neither  be  salvage  nor  abandon- 
ment, (e)  nor  return  of  premium  for  short  interest ;  the  destruc- 
tion of  the  property  is  in  this  case  a  benefit  to  the  insured :  on 
the  contrary,  when  the  insurance  is  effected  on  a  real  interest,  the 
insured  is  entitled  to  recover  according  to  the  loss  actually  sus« 
tained,  whether  total  or  partial  ;  there  is  a  right  of  salvage,  there 
is  a  capacity  to  abandon,  and  a  return  of  premium  is  due  for  short 
interest :  in  this  case  it  is  usually  for  the  benefit  of  the  insured 
to  labour  for  the  safety  of  the  vessel.  Where  an  insurance  is 
made  *^  interest  or  no  interesty^^  the  premium  cannot  be  recovered 
back  on  account  of  the  want  of  interest,  for  the  question  of  in- 
terest b  precluded  by  the  terms  of  the  stipulation :  but  on  the 
other  hand,  when  the  policy  purports  to  have  been  made  on  in' 
ierest  and  no  interest  appears  to  have  existed,  the  policy  by  the 
custom  of  merchants  is  void  and  the  premium  must  be  recovered 
back.(d)  These  diflerences,  therefore,  existing  by  the  law  and  prac- 
tice of  insurances,  between  the  two  contracts,  it  is  absolutely  ne- 
cessary, in  order  to  give  the  underwriter  a  fair  advantage,  that 
whenever  the  insurance  is  not  intended  to  be  confined  to  an  ac- 
tual interest,  the  policy  should  inform  him  of  that  circumstance. 
But  it  appears  to  have  been  decided  that  although  the  policy 
contains  a  clause  providing  that  in  case  of  loss  no  further  proof 
of  interest  shall  be  required  than  the  policy,  yet  this  clause  will 
not  of  itself  make  the  contract  invalid  under  the  statute,  or  pre- 
clude the  insured  from  recovering,  where  a  bona  fide  interest  ap- 
pears to  have  existed.  In  a  case  where  this  point  occurred,  Mr. 
Justice  Lawrence  said,  that  the  stipulation  as  to  the  proof  of  in- 
terest was  an  independent  part  of  the  agreement  which  might  be 
void,  and  yet  the  other  part  as  to  the  contract  itself  of  *insur- 
ance  might  be  good.  Here  the  parties  first  agreed  that  the  profit 
of  the  adventure  should  be  insured  at  a  certain  premium,  and 
they  have  also  agreed  that  less  proof  of  the  interest  of  the 
assured  should  be  accepted  than  the  law  requires  to  be  given. 
The  latter  stipulation  is,  therefore,  void,  because  it  is  not  com- 
petent to  parties  to  make  an  agreement  which  will  bind  a 
court  of  justice  not  to  call  for  that  proof  which  the  law  has 
made  necessary ;  but  still  the  contract  of  insurance  itself  may 
be  good  if  proved  by  legal  evidence.  The  plaintiff  in  this  action 
was  eventually  nonsuited  on  another  point,  (e)  When  the  insur- 
ance is  effected  to  protect  an  existing  interest,  it  is  incumbent  on 
the  plaintiff  to  state  in  his  declaration,  with  precision  and  ac- 
curacy, the  actual  interest  which  he  possesses,  and  afterwards  to 
establish  it  in  evidence  :  he  must  then  recover  according  to  the 
interest  which  he  is  proved  to  have,  and  according  to  the  loss 
he  has  sustained.     Where  the  declaration  states  that  the  poUcy 

(6)  Goss  V  Withers,  2  Burr  695.    Cases.  (d)  Cousins  v  Nantes,  3  Taunt  516,  517 

4  Bro  S  C  4.50,  note.    Dean  v  Dicker,  2  by  Sir  J  Mansfield,  L  C  J. 

Stra  1250.  (e)   Hodjjson  v  Glover,   6  East,  316, 

(c)  Kulen  Kemp  v  Vigue,  1  T  R  308,  Vide  Cousins  v  Naates,  3  Taunt  613, 
310.    8  New  Rep  312. 
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was  effected  to  protect  an  actual  interest,  the  plaintiff  will  not 
be  aUowed  to  desert  that  averment  at  the  trial,  and  to  recover 
as  if  the  contract  had  had  a  different  object.  (/)  The  averment 
of  interest,  it  is  observable,  was  in  use  before  the  passing  of  the 
statute  10  Geo.  fL  c.  37. 

S.  The  next  consideration  is  to  what  forms  of  contract  the  rule 
of  interest  will  be  applicable. 

A  contract  which  is  substantially  within  the  prohibition  of  the 
statute  as  an  insurance  '*  without  interest,  &c."  is  invalid,  into 
whatever  form  it  may  have  been  reduced  by  the  parties.  An 
agreement  made  between  the  surgeon  of  an  East  Indiaman  and  a 
passenger  on  board  the  vessel,  by  which  the  passenger,  in  consi- 
deration of  the  sum  of  202.,  undertook  that  the  ship  should  save  her 
passage  to  China  that  season,  and  in  case  she  did  not,  that  then 
he  would  pay  the  surgeon  the  sum  of  1,0001.,  at  the  end  of  one 
month  after  the  arrival  of  the  ship  in  the  river  Thames,  was 
holden  void  by  virtue  of  the  statute,  (g)  If  such  an  agreement 
were  allowed  to  be  valid,  all  wagering  policies  would  be  turned 
into  this  form,  and  the  act  would  be  entirely  defeated.  It  seems 
indeed  to  have  been  the  opinion  of  some  judges  of  high  autho* 
rity,  *that  the  statute  14  Geo.  S.  c.  48.,  which  prohibited  insur- 
ances  on  lives  or  any  other  event,  **  in  which  persons  for  whose  be- 
nefit the  policies  were  made  bad  no  interest,  or  by  way  of  gaming  or 
wagering,"  (not  however  affecting  insurance  on  ships  or  goods),  (h) 
extended  to  prohibit  all  wagers  whatsoever  between  persons  not 
interested  in  the  subject  matter,  (t)  It  was  said  that  the  word 
polkyj  which  was  derived  from  the  French,  meant  nothing  more 
than  a  promise,  and  that  the  courts  must  either  restrain  that  act 
of  parliament  to  cases  in  which  policies  were  made  in  the  regular 
form,  which  restriction  would  entirely  repeal  the  statute,  or  that 
they  must,  in  pursuing  the  spirit  of  the  act,  extend  it  to  every 
sort  of  wager.  It  is  now  however  established,  that  a  wager  be- 
tween two  persons  upon  an  indifferent  subject,  is  not  within  the 
prohibition  of  the  14th  Geo.  S.  c.  48.,  (k)  nor  is  a  wager  in  general 
illegal,  unless,  as  has  been  already  observed,  it  contravenes  in  some 
manner  or  other  the  policy  of  the  law.  (l)  The  19  Geo.  2.  c.  37., 
like  the  14  Geo.  3.,  prohibits  only  wagering  insurances^  and  not 
contracts  that  are  merely  wagers. 

4.  The  fourth  consideration  is,  to  what  species  of  property  the 
rales  of  interest  are  applicable. 

Although  the  statute  19  Geo.  2.  c.  37.  sec.  1.,  in  its  terms,  only 
prohibits  insurances  without  interest  on  ships  belonging  to  his 
Majesty  or  his  subjects,  or  goods,  merchandizes,  or  effects  laden 
on  board  of  such  ships,  yet  it  has  been  considered,  that  insurances 
effected  on  profits  or  freight,  or  other  interest  connected  with  the 
things  enumerated,  must  be  made  in  conformity  with  this  enact- 

(/)  Lucena  v  Crawford,  8  Now  Rep    Per    Buller,     J,    and    Lord     Mansfield. 
SOS.  Atherfeld  v  Beard,  2  T  R  616.     Foster 

(g)  Kent  ▼  Bird,  Cowp  583.  v  Thackery,   1  T  R  57.    3  T  R  702  S  C 

(h)  14  Geo  3  c  48  8  4.  (k)  Good  v  ElUott,  3  T  R  693. 

(i)  Good  V  ElUott,  3  T  K  701,  702.        (/)  Ante,  22.    lRy&M21S. 
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ment.  (m)  If,  for  instance,  the  subject  of  insurance  be  profit,  the 
risk  is  in  fact  incurred  by  the  ships  or  goods  upon  which  the  pro- 
fit is  dependant,  and  the  preservation  or  destruction  of  which  will 
occasion  the  profit  or  the  loss.  An  insurance  upon  the  profits  of 
any  ship  or  goods,  by  way  of  wager,  would  be  a  mere  evasion  of 
the  statute,  and  must  be  taken  to  be  within  the  spirit  of  the  act, 
although  not  within  its  letter.  But  foreign  ships  and  merchandize 
*may  be  insured  without  interest,  for  the  prohibition  is  only  ex- 
tended to  insurances  upon  property  belonging  to  his  Majesty,  or 
to  his  subjects.  On  a  judgment  by  default,  therefore,  in  an  action 
on  a  valued  policy  upon  a  foreign  ship,  when  there  is  a  stipulation 
that  the  policy  shall  be  suflicient  proof  of  interest,  the  jury  em- 
pannelled  on  the  writ  of  inquiry  may  assess  damages  to  the 
amount  of  the  subscription,  without  any  evidence  being  given  oi 
interest,  or  any  proof  whatever,  except  of  the  defendant's  hand- 
writing to  the  policy.  In  the  case  in  which  this  point  was  de- 
cided, the  policy  was  effected  on  all  goods  laden  on  board  three 
vessels,  all  or  any  of  them ;  and  the  first  count  in  the  declaration 
stated,  that  goods  to  a  great  amount,  being  the  property  of  cer- 
tain foreigners,  had  been  shipped  on  board  of  one  of  the  vessels, 
and  that  she  had  been  lost.  The  second  count  averred  that  the 
goods  were  shipped  on  board  the  three  vessels,  or  some  or  one  of 
them,  to  the  amount  of  the  sum  insured,  and  that  two  of  them 
had  been  captured,  and  the  other  lost.  The  only  difficulty  was 
considered  to  arise  from  the  circumstance  of  the  manner  in  which 
the  three  ships  were  insured  ;  but  the  second  count  was  so  framed 
as  to  make  the  case  the  same  as  if  the  three  had  been  but  one. 
By  sufiering  judgment  to  pass  by  default,  the  defendant  confessed 
the  plaintiff's  title  to  recover,  and  the  amount  of  the  damages 
was  fixed  by  the  stipulation  in  the  policy.  As  foreign  ships  and 
merchandize  may  be  insured  without  interest,  so  it  stems  clear 
that  insurances  may  be  effected  in  the  same  manner  upon  profits, 
or  other  insurable  matters,  arising  out  of  ships  or  goods  which  are 
the  property  of  foreigners,  (n) 

Foreign  property  was  excluded  from  the  operation  of  the  sta- 
tute, on  account  of  the  difficulty  which  it  was  feared  might  be 
experienced  in  obtaining  witnesses  from  abroad,  in  order  to  prove 
the  interest,  (o)  It  may  be  observed,  however,  that  an  insurance  on 
foreign  property,  effected  in  the  usual  form,  and  not  containing  the 
clause  "  interest  or  no  interest,"  or  the  like,  does  not  give  the  insured 
a  right  to  treat  the  policy  as  a  wagering  policy,  and  to  recover  with- 
out proving  an  interest ;  nor  will  any  thing  constitute  an  interest  in 
the  case  of  an  insurance  on  foreign  property,  which  will  not  be 
♦sufficient  for  that  purpose,  in  cases  within  the  statute  1 9  Grco.  B. 
c.  37.  (p)  Insurances  on  private  ships  of  war,  fitted  out  by  any 
of  his  Majesty's  subjects,  solely  to  cruize  against  his  Majesty's 
enemies,  may  be  made  by  or  for  the  owners  thereof,  interest  or 

(m)  t  New  Rep  978,  314.    Hodgson  v  314,  315. 

Olover,  6£a8t3!6,  320.    But  see  2  New  (o)  Dougl3l6.    2  New  Rep  228. 

Kep  314  per  Graham,  B  and  Rooke,  J.  (p)  Cousins  v  Nantes,  3  Taunt  513.    S 

(n)  Lucena  v  Crawford,  2  New   Rep  New  Rep.  108.    SB&P105. 
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no  iQleTest,  free  of  aYerage,  and  without  benefit  of  salvage  to  the 
insurer,  (q)  And  merchandize  or  other  effects  coming  from  places 
in  Europe  or  ^SmericOj  in  possession  of  the  crowns  of  Spain  or 
Partugfd^  may  be  insured  in  the  same  manner  as  if  the  statute 
(19  Geo.  &.  c.  37.)  had  not  been  passed,  (r)  This  exception  was 
introduced  into  the  statute  for  the  purpose  of  encouraging  the 
trade  with  Spam  and  Portugaly  which  was  beneficial  to  this 
country.  Lord  Mansfield  is  said  to  ha?e  observed,  that  the  ob- 
ject was  to  favor  the  smuggling  of  bullion,  the  exportation  of 
which  was  prohibited  by  the  laws  of  Spam  and  Portugal ;  (s)  and 
persons  in  this  country,  to  whom  such  bullion  might,  be  con- 
signed, could  not  tell  by  what  vessels,  or  at  what  time,  it  might 
be  sent,  as  their  correspondents  abroad  were  obliged  to  watch  an 
opportunity  for  the  secret  exportation.  Lord  Hardwkkt  was 
probably  alluding  to  this  sort  of  traffic  when  he  remarked,  that 
the  clause  *'  interest  or  no  interest "  had  been  in  modern  times 
introduced  into  insurances  between  the  subjects  of  different  na- 
tions, on  account  of  a  great  deal  of  contraband  trade  being  car- 
ried on,  which  he  said  was  believed  to  have  had  its  commence- 
ment in  the  trade  with  Spain.  (0  A  very  learned  author  (ti)  ac- 
counts for  the  provision,  by  stating  that  Spam  and  Portugal  have 
prohibited  all  other  persons,  who  are  not  subjects  of  those  coun- 
tries, from  carrying  on  trade  with  the  colonies  in  South  America 
belonging  to  those  two  nations ;  that  no  goods  can  be  exported 
from  those  countries  by  British  subjects,  except  in  the  name  of 
subjects  of  Spam  or  Portugal,  and  consequently,  no  legal  proof 
could  be  given  of  the  interest  insured.  The  same  author,  how- 
ever, seems  to  be  aware  that  this  reason  is  too  limited  for  the 
terms  in  which  the  statute  is  conceived,  inasmuch  as  the  act  al- 
lows 'insurances  to  be  valid,  upon  any  effects  exported  from  the 
Spanish  or  Portuguese  dominions,  either  in  Europe  or  America^ 
to  what  place  soever  those  goods  may  be  destined.  The  reason- 
mg  of  Lord  JUansfield  is,  that  which  has  been  most  usually 
adopted.  Effects  exported  from  the  dominions  of  Spain  and  PoT'' 
tugal  are,  it  may  be  observed,  insurable  without  proof  of  interest, 
ahbough  carried  in  British  vessels.  A  few  years  after  the  passing 
of  the  19  Geo.  2.,  a  case  arose,  upon  a  policy  effected  to  protect 
this  sort  of  commerce,  and  the  policy  was  then  agreed  not  to  be 
novel  in  practice,  although  new  in  Westminster  Hall.  The  in- 
surance was  effected  upon  any  of  the  packet  boats  that  should  sail 
from  lAsbon  to  Falmouthy  or  any  other  port  in  England,  to 
which  his  Majesty  should  direct  his  packet  between  LAsbon  and 
jEbtglond,  for  one  year  from  the  1st  of  October  in  1763,  to  the 
same  time  in  1764,  upon  any  kind  of  goods  and  merchandize 
whatsoever ;  and  it  was  agreed,  that  the  goods  and  merchandize 
should  be  valued  at  the  sum  insured  upon  each  packet  boat,  with- 

^9)  19  Geo  t  e  37  B  S.  (I)  Sadler's  Coinpany  v  Badcock,  S  Atk 

(r)  SecS.  Sf6.    Boucher  v  LawsoD,   Haidw  Rep 

it)  Andree  ▼  Fletcher,  ST  R  165  per  85. 

Bulier,  J.,  and  see  Boucher  ▼  Lawson,  (u)  Park  416,  417. 

Hardw  Rep  85. 
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out  further  proof  of  interest  than  the  policy ;  and  to  make  no  re- 
turn of  premium  for  want  of  interest  being  on  bullion  or  goods. 
The  person  insured  had  an  interest  in  the  bullion  on  board  one  of 
the  packets,  which  was  totally  lost  within  the  time  mentioned  in 
the  policy.  The  Court  were  of -opinion  that  this  was  a  policy  of  a 
particular  sort,  and  within  the  exception  of  the  statute  19  Geo.  2, 
c.  37.  (x)  They  said  it  was  a  mixed  policy ;  partly  a  wager  po- 
licy, partly  an*  open  one ;  and  it  was  a  valued  policy,  and  fairly 
so,  without  fraud  or  misrepresentation ;  and  the  loss  having  hap- 
pened, the  insured  were  entitled  to  recover  as  for  a  total  loss. 

5.  The  next  and  most  important  subject  of  inquiry  is.  What  in- 
terests are  insurable. 

The  statute  19  Greo.  2.  c.  37.,  does  not  require  the  existence 
of  any  actual  property^  but  only  of  an  interest  in  the  thing  in- 
sured to  render  the  insurance  valid.  To  be  interested,  is  to  be  so 
situated  in  regard  to  the  thing  insured  as  to  have  benefit  from 
its  existence,  or  prejudice  from  its  destruction.  But,  in  general, 
an  insurable  interest  must  be  either  a  right  of  property  or  a  right 
derivable  out  of  some  contract  concerning  the  thing  insured ; 
^although  in  some  cases  a  mortal  certainty  of  benefit  or  loss  from 
the  preservation  or  destruction  of  the  subject  matter  has  been  holden 
to  amount  to  a  sufficient  interest. 

The  interest  may  be  either  absolute  or  defeasible ; 

p^ze^vessds    ^'i^her  legal  or  equitable.     The  leading  principles  upon 

&c.  '    the  subject  were  investigated  in  the  case  of  the  insurance 

effected  by  the  commissioners  for  the  sale  of  Dutch 

property  in  the  year  1795.   {z) 

There  the  property  insured  consisted  of  Dutch  vessels,  seized  at 
sea  by  British  ships  of  war,  under  instructions  from  the  admiralty 
to  take  all  ships  and  cargoes  belonging  to  the  subjects  of  the  United 
Prownces,  and  to  bring  them  into  the  ports  of  this  country  to  be 
detained  provisonally  (i.  e.  to  be  detained  until  a  change  in  the  politi- 
cal aspect  of  the  provinces  should  determine,  whether  they  were  to 
be  regarded  as  under  the  dominion  of  Francey  a  nation  then  at  war 
with  this  country,  in  which  case  the  property  would  belong  to  his 
Majesty,  or  whether  they  were  to  be  regarded  as  standing  in  a  re- 
lation of  amity  towards  Great  Britain^  in  which  case  the  property 
would  be  restored  to  the  Dutch  owners  :)  and  the  commissioners 
by  whom  the  insurance  was  effected,  had  been  appointed  by  the 
Crown  in  conformity  with  the  provisions  of  an  act  of  parliament  to 
take  into  their  possession  and  care  all  such  ships  and  cargoes  be- 
longing to  subjects  of  the  United  Provinces  as  should  be  brought  into 
the  ports  of  this  kingdom,  and  to  manage  and  dispose  of  the  same 
according  to  such  instructions  as  thqy  should  from  time  to  time  re- 
ceive from  his  Majesty  and  the  Privy  Council.  The  Courts  of 
King's  Bench  and  Exchequer  Chamber  as  well  as  a  majority  of 

(x)  Da  Costa  v  Frith,  4  Bur  1966,  1969.  bre,  J  diss  S  C  in  Error,  ia  House  of  Lords» 

(z)  Crawford  v  Hunter,  8  T  R  15.  Lu*  8  New  Rep  269.    1  Taunt  585.     11  Bast, 

cena  y  Crawford,  in  error,  in  Elxchequer,  4  629. 

BoB&Pul75.  Judgment  affirmed,  Cham* 
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fhe  learned  judges  to  whom  the  question  was  submitted  in  the  House 
of  Lords,  declared  their  opinions  that  the  commissioners  had  an  in- 
surable interest. 

But  Mr.  Justice  Chambre  and   Mr.   Justice  Lawrence  dissented. 
Lord  Eldon  also  appears  to  have  been  of  opinion  that  the  interest 
of  the  commissioners  in  this   case  was  not  sufficient  to  support 
the  insurance.     The  arguments  in  favour  of  the  insurability  of  the 
interest  were,   that  the   commissioners    might   be    considered    as 
•parliamentary  trustees,   consignees,  or  prize  agents,  with  respect 
to  this  property,  in  either  of  which   capacities   they   might  insure 
it;  that  the  design  and  the  effect  of  the  commission,  as  well  as  of 
the  statute  on  which   it  was  grounded,  were  to  give  the  commis- 
sioners the  same  powers  as  the  owners  themselves    might  have 
exercised  if  they  had  remained  in  possession  of  the  property  ;  that 
a  vested  interest  was  not  necessary  to  give  a  right  to  insure  ;  that 
an  expectancy  of  interest,  coupled  with  a  present  existing  title, 
was   sufficient ;  that  although  the   powers   of  the   commissioners 
might  be   revocable,  or  their  interests  contingent,   or    incapable 
from  their  nature  of  any  right  of  abandonment,  or  although  other 
persons  might  have  insured  the  property   to  its  full  value,  yet  no 
substantial  objection  could  be  made  to  the  insurance  on  either  of 
these   grounds.     The  arguments  against  the  insurability  of  the 
interest  were,  that  the  commissioners  could  not  be  considered  as 
possessing  any  righty  in  the  legal  sense  of  that  word,   either  abso- 
lute or  contingent,  either  in  possession,  reversion,  or  expectancy  : 
that  they  did   not  stand  in   the  situation  of  trustees,   if,   by  the 
term  trustee,  be  understood  one  who  has  some  existing  right  to 
the   thing  insured   for  the    benefit   of    others ;  that,   considering 
the  commissioners  as  consignees,   they  were   merely   naked    con- 
signees or  agents,  and  therefore  should   have  averred  the  interest 
to  be  in  their  employers  ;  that  neither  the  crown  nor  the  commis- 
sioners could  have  the  property  in   the  vessels   and  their  cargoes, 
as  against  the   foreign   ownei^,   without  a   condemnation  in  the 
Admiralty  Court,  which  did  not  appear  to  have  taken  place ;  that 
the  commissioners  had  no  property,   nor  any   right  derivable  out 
of  a  contract  concerning  the  property  ;  but  a  mere  power,  or  facul- 
ty, (as  it  was  described,)   or  right  of  future  concern     and   ma- 
nagement.    The  question,    however,   concerning   the  insurability 
of  the  interest  of  the  commissioners,   was  not  finally  decided  in 
the  House   of  Lords.     For  one  of  the  vessels,  the   Zeelelyey — in 
respect  of  which,  as  well  as    of  the   other  property  detained,  the 
damages  were  assessed  on  the  trial  in  the  Court  of  King's  Bench, 
— ^had  been  lost  at  sea,  after  the  declaration  of  war  between  this 
country  and  the  United  Provinces ;  and,   upon  that  account,   was 
not  comprehended   in   the  terms   of  the   commission   as  property 
which  the  commissioners  were  authorized  to  take  into  their  care 
and  management,  but  was  vested  in  the    Crown  jure  bellu     The 
*  House   of  Lords  therefore  awarded   a  venire  facias  de  novo :  in 
pursuance  of  which  writ  the  cause  was   carried  down  again  ;  and, 
upon   the  trial  before  Lord  ElUnboroughy   Ch.  J.,   the  verdict  was 
taken,   not  in  respect  of  the  interest  of  the  commissioners,  but 
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apon  a  count  alleging  the  interest  to  be  in  his  Majesty*  And 
Lord  ElUnbarougVs  direction,  concerning  the  sufficiency  of  this 
interest,  was  affirmed  in  Dom.  Proc.  on  a  bill  of  exceptions,  with 
the  approbation  of  all  the  Judges.  The  following  case  affi)rds  an 
example  of  an  interest  somewhat  similar  to  that  of  the  commis- 
sioners,  although  more  fixed  and  certain,  and  therefore  less  diffi* 
cult  to  decide  upon  than  this.  The  ships  Ross  and  •SllantiCf  the 
former  of  which  belonged  to  the  plaintiffs  in  the  action  of  which  I 
am  now  speaking,  and  the  latter  to  Fisher  and  Co.y  were  insured 
on  a  certain  voyage,  in  the  course  of  which  they  were  captured  by 
the  Spaniards,  and  the  underwriters  paid  as  for  a  total  loss.  But 
while  proceedings  for  condemnation  were  pending  in  the  Prize 
Court  in  Spain^  one  Cotran,  who  resided  there,  was  severally 
authorized  by  the  difierent  owners  to  claim  restitution  ;  to  enter 
into  compromise  with  the  captors  for  giving  up  part  of  the  car- 
goes, on  the  restitution  of  the  remainder  of  the  property,  to 
defray  costs  and  chaises,  to  forward  the  ships  and  goods  restored 
to  Londariy  and  to  pay  all  demands  upon  them  :  by  virtue  of  this 
authority,  he  agreed  with  the  captors,  subsequently  to  the  cessa- 
tion of  hostilities,  that  upon  giving  up  to  them  a  part  of  each 
cargo,  the  residue  of  the  captured  property  should  be  restored  for 
the  common  benefit  of  all  the  original  owners.  Whereupon 
Cowan  advised  the  plaintiSs  that  he  should  consign  the  AtUmtie 
to  them,  with  their  own  ship  the  Rossy  and  draw  bills  upon  them 
(which  were  afterwards  accepted  and  paid)  for  the  general  ex- 
pences  of  effecting  the  arrangement  with  the  captors,  and  for 
the  outfit  of  both  ships  ;  and  referred  to  this  information  to  guide 
them  with  respect  to  insurance.  The  plaintiffs  insured  the 
•Atlantic  by  a  policy  '*  on  ship,  or  on  salvage  chaises  ;  or  on  any 
"^interest  as  may  hereafter  be  declared  by  the  assured  ;**  and, 
after  a  subsequent  capture  of  her  by  the  French,  declared  against 
the  defendant,  who  had  underwritten  this  second  policy  as  well 
as  the  former  one,  averring  the  interest  to  be,  1st,  in  themselves  ; 
and,  2dly,  in  Fisher  and  Company^  the  original  owners  of  the 
ship  Allanlic.  Here  the  plaintiffs  were  held  to  have  an  insur- 
able ^interest ;  as  well  on  account  of  the  whole  property  captured 
(of  which  they  owned  the  ship  Ross)  having  been  restored  at  the 
sacrifice  of  part  of  the  cargoes  for  the  common  benefit  of  all  ; 
which  created  in  them  a  hotchpot  interest  in  the  ship  Atlantic ; 
and  also,  as  representing  Cowan^  who  was  empowered  to  act  as 
attorney  for  all  the  original  owners,  and  to  whom  such  restitution 
in  hotchpot  was  made  for  their  common  benefit,  and  who  had 
incurred  charges  and  drawn  bills  on  the  plaintiffs,  on  account  of 
the  common  concern,  which  had  been  accepted  and  paid  by  them  ; 
though  the  plaintiffs  would  be  liable  over,  in  respect  of  the  money 
recovered,  to  the  several  pt^rsons  interested,  in  proportion  to  their 
several  claims  on  the  property  in  hotchpot,  and  amongst  others 
to  the  defendant  himself,  as  an  underwriter  on  the  first  policy, 
upon  which  he  had  paid  as  for  a  total  loss  to  Fisher  and  Com^ 
prniy.  (a) 

(a)  Robertion  and  oUiers  v  Hamilton,  U  East,  5S8. 

(•34) 
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Captors  of  The  captors  of  a  vessel  seized  as  prize  in  time  of 

P™«^  war,  having  possession  of  the  property,  coupled  with 

an  inchoate  right  under  prize  acts  or  proclamation,   in  case  the 
vessel  should   be   condemned,   as  well  as  a  contingent  liability,  by 
the  practice  of  the  Court  of  Admiralty,  to  answer  to  the  owners 
in  damages  and  costs  if  the  vessel  should  be  adjudged  to  be  "  no 
prize,"  have  a  good  insurable  interest,  {b)  although  the   King  may 
release  before  condemnation,  and  the  interest  of  each  individual 
captor  b  subject  to  a  right  in  the  crown  to  award  the  property,  in 
such  proportions  as  may  be  thought  just  and  expedient,  (c;     The 
officers  and  crews  of  a  squadron   of  ships  of    war,   by  whom,   in 
conjunction  with  a  party  of  the  land  forces,  two  Spanish   vessels, 
lying  under  the  protection  of  fort  OmoOf  had   been  captured,    were 
held   to    have  an  insurable  interest  in   these  vessels,  {d)     Lord 
Mansfield  observed,  in   favour  of  the   sufiSciency  of  this  interest, 
that  in  addition  to  the  argument  founded  on  the  prize  act,  19  Geo. 
3.  c.  37.,  and  the  proclamation   previously  issued,   which  gave   to 
all  the  people  on  board  the  sole  interest,  after  condemnation,  in 
the  ships  and  cargoes  taken,  and  supposing  that  the  prize  did  not 
*come  within  the  terms  of  the  statute  and  proclamation,  the  cap- 
tors bad  still  a  sufficient  interest,   having  such  an  expectation,  he 
said,  as  never  was   defeated.     For  as  far  back  as   Queen  Anmt^z 
time,   his  lordship  observed,  and  down  to  the  present,  wherever 
a  capture  has  been  made  by  a  king's  ship  or  a  privateer,  the  Crown 
has  uniformly  made  a  grant  of  it  to  the  captors  after  condemnation. 
Lord  MansfiM^  therefore,  thought  that  the  expectation  which  was 
founded  on  so  constant  and  uniform  a  practice,  constituted  a  suffi- 
cient interest     But  this  decision  seems  exposed  to  some  objection, 
if  the  interest  is  to  be  considered  as  created  by  the  expectation  of  a 
grant  from  the  Crown.     A  mere  expectation,  though  founded  upon 
the  highest  probability,  is  not  an  interest,  and  it  is  equally  insuffi- 
cient, whatever  may  be  the  chances  in  favour  of  the  expectation,  (e) 
Where  a  Danish  vessel  was  taken  by  one  of  our  cruisers,  after 
the  issuing  of  an  order  in  council   to  detain  and  bring  into  port 
all  vessels  of  the  nation  to  which  she  belonged,  but  at  a  time  when 
no  war  existed  between   this  country  and   Denmark^   the  captors 
were  held  not  to  have  an  insurable  interest.  (/)     Here  the  captors 
had  no  right  or  claim,  either  legal  or  equitable,  under  any  prize  act 
or  proclamation.     The   captured  vessel  was  entirely  the  King's  ; 
the  freight  was  entirely  the  King's ;  any  grant  from  the  Crown 
would  have  been  merely  an  act  of  bounty,  the  expectation  of  which 
could  not  constitute  a  sufficient  interest     But  the  King  has  an  in« 
sarable  interest  in  a  vessel  seized  as  prize,  even  before  condemna- 
tion, in  respect  of  his  jtw  powc««onw,  although  condemnation  is  nec- 

(h)  Boehm  v  Bell,    8TR  154.    3 Bos  408a.    Marsh  Ins  108.    SBosfc  Pol  90. 

ItPul  103.     14  East,  527.     11  East,  626.  S  C  8  T  R  161,  S.    «  New  Rep  294.  5 

8  T  R  23  34.  Bos  and  Pul  98.     1 1  East,  627,  632. 

(c)  StirlinK  t  Vaughan,  11  East,  619.        (f)  2New  Rep  323.     11  East,  434. 
2  Campb  225.    8  C  13  East,  283,  289.  (/ )  Routh  v  Thompson,  1 1  East,  428. 
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essary  to  change  the  property  as  against  the  original  owners,  (g) 
For  if  the  property  should  be  condemned  as  prize,  the  King  will 
be  absolutely  entitled  ;  if  not,  it  seems  that  insurance  should  be  al- 
lowed to  be  made,  on  account  of  his  Majesty,  the  better  to  enable 
bim  in  a  case  of  loss  to  do  justice  in  favour  of  the  original  owners,  (h) 
.  The  register  is  a  material  document  to  be  attended 

^^^  to  in  the  case  of  the  insurance  of  a  British  ship,  which 

falls  *  within  the  description  mentioned  in  the  registry 
act  For  when  an  insurance  on  freight  was  effected  on  the  behalf 
of  four  partners,  but  the  vessel,  in  respect  of  the  ownership  of  which 
the  freight  was  claimed,  was  registered  in  the  names  of  two  of 
them  only,  the  allegation  of  interest  in  the  four  persons  was  held 
not  to  be  sustainable,  although  they  had  jointly  advanced  the 
money  with  which  the  vessel  was  purchased  ;  for  the  two  persons 
whose  names  did  not  appear  upon  the  register,  had  no  interest, 
either  legal  or  equitable,  (i)  So  where  the  interest  in  a  ship  was 
alleged  to  be  vested  in  a  certain  person  as  owner,  the  exercise  of  acts 
of  ownership  on  his  part  was  deemed  to  be  sufficient  prima  facie  evi- 
dence of  property  ;  but  when  it  .appeared  in  the  course  of  the  in- 
vestigation, that  the  vessel  was  registered  in  the  name  of  another 
person,  the  allegation  of  interest  was  deemed  not  to  have  been 
substantiated,  (k)  For  the  register  is  conclusive  evidence  that  a 
person  not  named  therein  is  not  owner.  Where  the  owner  of  a 
vessel  executed  a  bill  of  sale  of  a  proportion  of  the  property  on  a 
certain  day,  but  the  requisite  registry  acts  were  not  complied  with 
till  subsequently,  the  vendor's  interest  was  holden  to  be  correctly 
stated,  as  continuing  till  the  time  when  the  registration  was  com- 
pleted, and  the  vendee's  as  commencing  at  that  time.  (/)  But  if 
the  requisites  of  the  registry  statutes  are  complied  with  within 
the  appointed,  or  within  a  reasonable  time,  after  the  execution  of 
the  bill  of  sale  or  other  instrument  of  transfer,  the  conveyance 
*will  be  vaFid  by  relation  from  the  time  of  the  execution  of  that 
instrument,  (m) 

(g)  Routh  V  Thompson,  ISEapt,  27  i.  fer  must  be  in  writinf|r,  and   contain  a  re- 

Lucena    ▼   Crawford,   1    Taunt  325.    S  cital  of  the  certificate  of  registry,  or  its 

New  Rep  269    S  C.     3  Bosg  and  Pul  75  principal  contents,  as  specified  in  the  3 1st 

5  C.  8T  R  13S  C.  2  New  Rep  319,  section  •  but  the  bill  of  sale  is  not  made 
S80,  323,  1 1  East,  62a  Adm  Siirlini;  void  by  an  error  in  recital,  and  there  are 
V  Vauehan,  11  East,  619.     2  Campb.  225.  other  variancrs  between  tl.is  and  the  for* 

(h)  13  East,  283.  mer  acts,  for  which  reference  must    bo 

<Q  Camden  v  Anderson,  5   T  R  709.  made  to  the  statute.    The  33d  sect  pro- 

15  V«s67.    11  Ves  639.    Curtis  v  Perry,  vides  for  certain  equitable  interrsfs,  and 

6  Ves  476.    3  Bro  C  C  571,  676.     Dow's  the  45th  and  4tth  for  mortgajres  :  and  see 
Reps  117.    The  decision   in    the  case  of  7  Geo  4c  48  s  25  to  28.     1  B  &  C  327  4  id 
Camden  r  Anderson  took  place  under  the  120  and  Abb  on  Ship  p  1  ch  2  per  Mom. 
old  registry  act,  26  Geo  3  c  66.  which  (Jfc)  Ex    parte  Yallop,  15  Ves  jun  fi6. 
was  followed  by  the  34  Geo  3  c  68.    The  Marsh  v  Robinson,  4  Esp  Rep  98.     Rob- 
provisions  have  been  altered,  although  the  ertson  v  French,  4  East,   130.    Trewhela 
spirit  is  reUined  by  the  6  Geo  4  c  110.,  v  Rowc,  11  East,  435.    Sutton  ▼  Buck.  S 
which  superseded  the  4  Geo  4  c  48.     It  Tannt  302.    8  Price.  269.     1  J  &  W  378 
may  be  observed,  that  the  act  does  not  re-  (I)  Ritchin  v  St  Barbe,  4  Taunt  76a 
quire  any  particularships  to  be  registered,  (m)   Palmer  v  Moxon,  2  M&  S   43 
but  provides,  that  those  which  it  requires  Mestaer  v  Gillespie,  11  Ves  637.     Hub- 
to  be,  and  are  not  registered,  shall  not  ex-  bard  v  Joiistone,  3  Taunt  208.    Richaid- 
ercisethepnvilegeofBntish  ships.    The  son-v  Campbell,  5  Bam  &  Aid  199,900 
requisites  to  be  slated  in  the  certificate  of  ace    Moss  v  Charaack,  S  East,  399  did 
registry,  will  be  found  in  sec.  2.    A  trana-  contnu 
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CofiMSMM,  Where  goods  are  consigned  by  a  vendor  to  apur- 
iui,  of  soodfl.  chaser,  the  purchaser  has  an  insurable  interest  in  the 
goods,  although  his  title  to  them  is  liable  to  be  defeated  by  the  exer- 
cise on  the  part  of  the  consignor  of  the  right  of  stoppage  in  tran* 
siln.  (n)  In  generalj  when  goods  are  consigned  to  a  purchaser  at  a 
distant  place,  the  property  is  vested  in  him  from  the  time  of  the 
delivery  to  the  carrier  or  ship  owner,  subject  to  the  exercise  of  the 
right  of  stoppage  on  the  part  the  vendor ;  and  therefore  in  a  late 
case  when  goods  were  consigned  from  Birmingham  to  JfapUs^ 
under  an  order  from  the  foreign  merchants  to  despatch  to  them 
certain  goods  on  insurance  being  eflfected  ;  (terms  three  months' 
credit  from  the  time  of  arrival ;)  it  was  held  that  the  consignee 
might  support  an  action  against  the  ship  owner  for  the  injury 
which  the  goods  sustained  in  the  course  of  their  conveyance  to 
JfapUs,  (a)  It  was  argued  that  by  the  terms  of  the  order  the 
delivery  of  the  goods  at  Naples  was  made  a  condition  precedent  to 
the  vendee's  liability  to  pay  for  them  ;  but  this  proposition  was  de- 
nied by  the  court ;  they  said  that  the  property  in  the  goods 
vested  in  the  purchaser  as  soon  as  they  were  despatched  from 
Birmmghamj  and  that  the  intention  of  the  parties  was  strongly 
evidenced  by  the  order  for  insurance  which  had  been  given  on 
the  part  of  the  consignee;  the  consignee  could  not  have  sued 
upon  that  insurance  unless  he  had  an  interest,  nor  could  the  con- 
signor sue  upon  it,  as  the  interest  had  been  declared  in  the  con- 
agnee.  (p)  And  so  not  only  in  the  case  of  a  purchaser,  but 
also  in  the  case  of  a  consignment  by  a  debtor  to  his  creditor,  or 
in  any  other,  where  the  consignee  has  a  lien  upon  or  special  in- 
terest in  the  goods,  he  has  a  good  insurable  interest,  although 
he  may  not  be  invested  with  the  absolute  ownership.  Where  a 
debtor  consigned  goods  in  favour  of  a  person  to  whom  he  was 
indebted,  and  indorsed  the  bill  of  lading  to  an  agent  with  the 
^necessaiy  directions,  the  creditor  was  held  to  have  an  insur- 
able interest  in  the  goods  so  consigned,  {q)  Here  the  indorsee 
of  the  bill  of  lading  was  a  trustee  for  the  creditor  from  the  time 
when  the  goods  were  put  on  board,  and  the  existing  debt  raised  a 
consideration  for  the  consignment,  so  that  no  doubt  could  be  enter- 
tained of  the  sufficiency  of  the  interest  When  goods  where  consign- 
ed to  a  purchaser,  upon  whom  a  bill  of  exchange  was  drawn  for 
the  amount  in  favour  of  an  agent  of  the  consignor, — another  bill 
of  exchange  being  also  drawn  upon  and  accepted  by  the  agent  to 
whom  the  bills  of  lading  were  sent  for  the  purpose  of  being  trans- 
mitted to  the  purchaser — ^in  this  case,  though  the  purchaser  refused 
to  take  the  cargo  on  its  arrival,  or  to  accept  the  bill  of  exchange 
drawn  upon  him  for  the  amount,  yet  the  agent  who  had  accepted  the 
bill  drawn  upon  him  by  the  consignor,  and  to  whom  the  bills  of  lading 
were  sent,  had  an  insurable  interest  in  the  goods  consigned,  (r)    A 

(»)  ST  R  82.    3  Bos  &  Pull  97,  98.  &  Pal 3 15.    As  to  the  charges  to  which 

9  New  Rep  890, 1,  8,  3  324.    4  East,  819.  a  consignee  is  entiUed,    see  Cartis  and 

11  East,  688,  689.    6  Taunt   14,   17.     1  Another  v  Barclay,  5  B  &  C  141. 
Marsh  Rep  4 1 6, 418.    S  C  1 0  East,  636.  (r)  Wolf  and  Others  ▼  Homcastle,  1  Bos 

(•)  Fragano  t  Long,  4  B  &  Cr  819.  k  Pal  316.    8  New  Rep  313.     1 1  East, 


;  p)  Id  Ibid.  631 .     10  East,  647,  548. 

iq)  Bill  and  Another  ▼  Secretin,  1  Boa 
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debt,  which  arises  in  consequence  of  a  conflSgnment,  and  which  will 
give  a  lien  upon  it  if  it  should  arrive,  creates  an  insurable  interest  in 
the  property  consigned.  («)  The  commissions  or  profits  to  accrue  to 
a  consignee  on  the  arrival  of  a  cargo,  constitute  a  good  insurable 
interest,  (t)  But  with  respect  to  a  naked  consignee,  or  a  person 
appointed  only  for  the  purpose  of  doing  some  act  respecting  the 
goods  consigned,  who  has  not  the  legal  property  in  the  goods,  and 
is  in  no  degree  beneficially  interested,  it  seems  that  although  such 
a  person  may  insure  for  the  benefit  of  the  consignor,  he  should 
allege  in  the  declaration  that  the  insurance  was  effected  on  the 
consignor's  account,  or  should  state  the  special  circumstances 
attending  the  title,  instead  of  alleging  generally  that  he  himself 
was  interested  to  the  full  amount,  (v)  When  a  consignment 
is  made,  it  is  most  usually,  indeed  almost  necessarily,  accom- 
panied by  a  bill  of  lading,  (v)  which  is  a  material  document 
*for  the  purpose  of  demonstrating  in  whom  the  interest  is  vested. 
The  indorsement  and  delivery  of  a  bill  of  lading  to  a  creditor 
on  his  own  account,  as  a  security  for  his  debt,  prima  facie 
convey  the  whole  property  in  the  goods ;  but  where  the  in- 
tention of  the  parties  appears  to  have  been  only  to  bind  the 
net  proceeds  in  the  case  of  the  arrival  of  the  goods,  and  where 
the  shipment  is  made  for  the  account  and  at  the  risk  of  the  consign- 
or, the  latter  has  clearly  an  insurable  interest  after  the  indorsement 
of  the  bill  of  lading,  (w)  In  a  late  case,  where  a  consignor  shipped 
goods  tmder  a  bill  of  lading  addressed  to  an  agent,  with  directions 
to  him  to  sell  the  goods  on  the  consignor's  account,  and  place  the 
net  proceeds  to  the  credit  of  another  person  to  whom  he  was  indebt- 
ed, the  consignor  was  holden  to  have  a  sufficient  title  to  the  goods  to 
support  an  action  of  trover  against  a  party  to  whom  they  had  been 
wrongfully  pledged,  (x)  So,  when  by  the  bill  of  lading  the  goods 
were  to  be  delivered  for  the  consignor,  and  in  his  name  to  the  con- 
signee, and  at  the  time  of  the  shipment  the  consignee  had  no  pro- 
perty in  the  goods,  it  was  held,  that  an  action  against  the  ship- 
owners, for  the  damage  done  to  the  goods,  must  be  brought  in  the 
name  of  the  consignor,  although  the  consignee  had  insured  the 
goods,  and  advanced  the  premiums  of  insurance  before  the  arrival 
of  the  ship,  (y)  The  consignor  in  each  of  the  last  mentioned  two 
cases  had  a  sufficient  interest  in  the  goods  consigned. 

An  insurable  interest  may  arise  from  expenses  incurred^  which 
form  a  lien  or  charge  on  the  ship  or  cargo  ;  and  when  a  party, 
under  circumstances  of  this  nature,  has  a  special  interest  in  the 
safety  of  goods,  he  may  protect  that  interest  by  a  policy  on  the 
goods.  But  on  the  other  hand,  to  constitute  an  interest,  it  seems 
obviously  necessary,   that  the  insured  should  have  some   charge, 

(a)  New  Rop  SlS.  {w)  Hibbert  and  Others  v  Carter,  1  T 

(I)  Flint  ?  Le  Meaarier,  Park,  403  post  R  745.     1  Hen  Bla  368.    Godin  v  Lond 

48.  Aas  Comp  I  Burr  493. 

(m)  %  New  Rep  996.    See  Coze  ▼  Har-  (x)  Selleck  v  Smith  and  Others,  3  Bing 

den,  4  East,  SI  1.    1  Campb  369.    3  B  &  Rep  663. 

A  977.  (y)  Sargent  V  Morris,  3  Bam  &  Aid 

(v)  Meyer  v  Sharpe,  6  Taunt  74,  80  977. 
id  558.    Davis  ▼  Reynolds,  4  Campb  796. 
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i,  or  lien  on  the  ship  or  goods  upon  the  safety  of  which  the 
policy  is  made  to  depend;  or,  in  other  words,  that  the  event 
insured  ag^ainst  should  be  connected  with  the  subject  matter  of  the 
insurance. 

*A  valued  policy,  effected  on  ship  and  goods  by  per- 
Frcightcra,  ^^^  ^j^^  ^^^  chartered  a  vessel,  and  shipped  goods 

from  this  country  to  St,  Petersburghy — ^the  underwriters  agreeing  by 
a  memorandum  in  the  policy  to  pay  a  total  loss  in  case  the  ship 
should  not  be  allowed  by  the  Russian  government  to  dischai^ 
her  cai^o  at  St.  Petersburghy  was  held  to  be  supported  by  a 
sufficient  interest  (z)  Some  loss  must  necessarily  be  incurred  by 
the  expense  of  shipping  goods  to  a  foreign  port,  and  by  the  cargo 
not  being  suffered  to  be  landed  when  it  arrives,  considering,  that 
in  that  event,  the  goods  would  be  returned  upon  the  hands  of 
the  freighter,  charged  with  the  expenses  of  outward  and  home- 
ward voyages.  A  policy  of  this  nature  is  not  therefore  a  wager- 
ing policy,  but  a  contract  of  indemnity  against  an  actual  loss. 
It  is  not  an  insurance  merely  upon  the  voyage,  hut  upon  the  pro- 
perty embarked.  There  is  nothing  illegal  in  a  contract  entered 
into  by  Biitish  freighters  for  dividing  their  loss  with  underwriters, 
in  case  a  foreign  port,  to  which  it  was  lawful  for  them  to  ship  their 
goods,  should  be  shut  against  them  ;  the  freighters  having  no  inte- 
rest in  conducing  towards  the  event,  or  in  promoting  war  between 
the  two  countries.  A  part  payment  of  freight  in  advance  seems  to 
constitute  a  sufficient  interest,  since  the  loss  of  the  ship  and 
goods  must  produce  a  loss  to  the  freighter  of  the  sum  advanced  ; 
but  a  loan  of  money  to  the  owner  or  captain  for  the  ship's  use» 
does  not  constitute  a  valid  insurable  interest.  Where  certain 
freighters  effected  an  insurance  on  ship  and  goods,  with  a  memo- 
randum annexed  to  the  policy,  by  which  it  was  declared  to  be  on 
a  bill  of  exchange  for  219/.,  drawn  by  the  master  on  the  freight- 
ers ;  and  it  appeared,  that  the  charter  party  provided  that  half  of 
the  freight  should  be  paid  in  cash  on  unloading  and  right  deli- 
very and  the  remainder  by  bill  on  LondoUj  at  four  month's  date, 
and  that  the  captain  should  be  supplied  with  cash  for  the  ship's 
use  ;  in  pursuance  of  which  last  stipulation  the  master  drew  the 
bill  in  question,  which  the  freighters  afterwards  accepted  and 
paid.  The  Court  of  King's  Bench  determined,  that  upon  the 
true  construction  of  the  charter  party  the  bill  was  to  be  consi- 
dered *as  a  loan  to  the  owner  of  the  ship,  and  not  as  a  payment  of 
freight  in  advance,  and  that  therefore  the  freighters  had  no  insurable 
interest  (a)  If  the  memorandum  of  charter  party  in  this  instance 
had  clearly  expressed,  that  the  money  advanced  should  be  in  part 
payment  of  the  freight,  then  it  would  have  followed,  that  the  loss 
of  the  ship  would  have  produced  a  loss  to  the  freighter  of  the  money 
advanced,  and  he  would  have  had  an  insurable  interest  (fr)  [The 
charterer  of  a  ship  has  no  interest  in  the  freight  as  auch,  and  he  can- 

(z)  PailervGloTer,13£ast,  1S4.    Pul-         (a)  Mmatfieid  v  MuUand,  4  Bam  & 
ler  T  Staaiforth,  1  i  East,  833.  BeU  t  Bell,    Aid  582. 
S  Campb  475  by  WUlee,  J  SOS.  (6)  Per  Bayiey,  J  S  C. 
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not,  therefore  insare  it.  The  charterer  is  to  pay  freight  and  his 
obligation  to  pay  does  not  become  absolute  till  the  arrival  of  the  ship. 
The  interest  to  be  insured  belongs  to  the  owner  of  the  vessel.  But 
if  the  charterer  makes  advances  and  has  a  lien  therefor  upon  the 
freight,  he  may  insure  it  in  general  terms  under  the  name  of  freight 
The  fact  of  the  advance  must  be  proved  on  the  trial.  Robbins  v.  The 
New  York  Ins.  Co.  1  Hall's  sup.  C.  Rep.  325.]  When  the  master 
of  a  vessel  drew  a  bill  upon  his  owners  for  supplies  furnished  for  the 
ship's  use,  and  directed  at  the  foot  of  the  bill,  that  in  case  of  its 
being  dishonoured,  the  holder  should  insure  the  amount,  and  place 
the  premium  to  the  ship's  and  the  drawer's  account,  an  insurance 
effected  on  the  ship  by  an  indorsee  of  the  bill,  declaring  the  interest 
on  the  bill,  does  not  appear  to  have  been  supported  by  a  sufficient 
interest,  (c)  A  merchant,  who  advanced  money  to  the  ship's  bro- 
ker, to  indemnify  him  for  sums  paid  on  the  purchase  of  goods,  with 
which  the  captain  was  about  to  proceed  to  the  Ecul  Indies^  and  ac« 
cepted  as  a  security  two  bills  of  exchange,  drawn  by  the  captain 
upon  the  consignees  of  the  goods  in  India^  payable  to  A,  B.  (the 
ship's  broker)  or  order,  at  thirty  day's  after  the  arrival  of  the  ship 
at  Cakuita^  was  held  to  be  unable  to  recover  on  a  policy,  declaring 
the  interest  to  be  on  the  bills  of  exchange,  and  effected  in  the  usual 
form  on  goods,  &c.  for  the  voyage  to  the  Ecist  Indies,  (d)  The  rea- 
sons assigned  for  this  determination  were,  first,  that  the  bills  of  ex- 
change in  question  being  payable  on  a  contingency,  viz.  at  thirty 
days  after  the  ship's  arrival  at  Cakuttti^  were  not  bills  in  a  legtd 
sense  ;  for,  by  the  law  of  merchants,  as  established  in  this  country, 
a  bill  of  exchange  payable  on  a  contingency  is  not  valid  ;  they  were 
therefore  not  negotiable,  nor  could  be  sued  upon  by  the  holder  as 
valid  bills  :  secondly,  that  the  merchant  who  advanced  the  money 
had  no  insurable  interest,  but  might  recover  back  the  amount  from 
the  party  to  and  for  whose  use  it  was  advanced.  The  jury  indeed 
found  that  the  advance  was  made  upon  the  contingency  of  the  ship 
and  goods  arriving  at  CalcuttOj  but  that  ^could  not  mean  that  the 
insured  would  lose  the  money  in  case  of  a  non-arrival,  since  if  the 
bills  were  not  paid  in  India^  the  amount  might  have  been  recovered 
from  the  party  for  whom  it  was  lent.  The  Court  expressed  their 
regret  that  they  were  obliged  to  come  to  this  decision,  because  in- 
surance transactions  ought  to  be  conducted  nfr^mmaj'uie;  but  the 
present  was  a  new  practice,  and  the  parties  engaged  in  it  must  take 
the  consequences.  There  were  many  other  ways  of  insuring  the 
same  interest,  without  having  recourse  to  this  expedient ;  the 
money  might  have  been  lent  on  respondentia,  or  the  goods  might 
have  been  consigned  to  a  third  person  in  India,  and  the  bills  of  lad- 
ing indorsed  to  him.  A  demand  upon  the  captain  of  a  vessel  for 
money  lent  is  clearly  insufficient  to  enable  the  creditor  to  effect  in- 
surance on  the  ship,  although  the  interest  sought  to  be  protected 
may  be  specified  in  the  policy.     Thus,  an  insurance  on  ship  and 

(c)  Taskfir  ▼  Scott,  6  Taunt  934.    Vid  Salvador  ▼  Hopkins,  3  Burr  1719. 

Tam  by  Gibbs,  C  J  id  ibid.      1  Marsh  (d)  Palmer  and  Others  ▼  Pratt,  9  Bing 

Rep  558.    S  C  Lowry  ▼  Bourdieu,  Dougl  185. 
451.    4  Bam  II  Aid  588.    1  T  R  304. 
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goods,  valued  at  a  certain  sum,  which  sum  was  expressed  to  be  the 
amount  of  CaptaiD  Law$(m*8  common  bond,  ^ven  to  the  insured  as 
a  security  for  money  lent,  is  void  for  want  of  interest,  (f )  Although, 
said  Lord  MansfiM^  the  underwriters  had  paid  the  amount  insured 
in  case  of  a  loss  of  the  ship  and  goods,  the  insured  would  still  have 
been  entitled  to  recover  against  Captain  Lawson  on  his  bond.  The 
policy  contained  a  clause,  that  no  further  proof  of  interest  should  be 
required  than  the  policy.  To  constitute  a  suffivient  interest,  the 
event  insured  against  must  be  connected  with  the  subject  matter 
of  the  loss.  A  special  contract  entered  into  between  two  parties, 
one  of  whom  was  a  surgeon,  and  the  other  a  passenger  on  board  an 
Gast  India  ship,  by  which  the  latter,  in  consideration  of  the  sum  of 
1S0I.,  undertook  that  the  ship  should  save  her  passage  to  China  that 
season,  and  that,  in  case  she  did  not,  he  would  pay  1,000Z.  at  the 
end  of  one  month  after  the  arrival  of  the  vessel  in  the  Thamesy  was 
held  to  be  clearly  void,  for  want  of  interest.  The  party  to  whom 
the  1,000/.  were  to  be  paid  had  some  goods  on  board,  which  were 
liable  to  suffer  from  the  loss  of  the  season,  but  the  agreement  did 
not  appear  to  have  been  made  with  reference  to  the  protection  of 
these  goods,  nor  did  any  actual  loss  appear  to  have  taken  place  in 
respect  of  them.  (/) 

*  Where  the  proprietors  of  a  cargo,  in  a  case  of  capture,  were 
put  to  expence   by  proceedings  in  the  Admiralty  Court  to  obtain  a 
reversal  of  a  sentence  of  condemnation — the  expences  of  the  judg- 
ment of  reversal  having  been  decreed  by  the  court  to  be  a  charge 
upon    the   cargo  and  having  been  accordingly  paid — and  an  in- 
surance was  effected  on  goods ;  the  interests  being  declared  to  be 
on  money  expended  for  reclaiming  the  ship  and  cargo,   the  loss 
to  be  paid  in  case  the  ship  does  not  arrive  at  JMaradlles ;  and 
without  further  proof  of  interest  than  the  policy" ;  the  policy 
was  held  to  be  unsupported  by  any    insurable   interest,    for    the 
event  insured  against  was  the  safe  arrival  of  the  ship,  but  the  only 
interest  which  the  insured  had  was  In   the   cargo.     One  of   the 
learned  judges,  indeed,  did  not  found  his  judgment  on  the  unin- 
surability  of  the   interest,    and    he   observed   that   he    had    some 
doubts  whether  the  plaintiffs  had  not  an  insurable  interest ;  for  that 
by  the  sentence  of  the  court  of  admiralty,    the   expences  of  re- 
claiming were  thrown  upon  the  owners  of   the  cargo,    by    which 
the  price  of  it  was  increased,  (g)     But  the  rest  of  the  court  con- 
sidered, that  in  the  mode  in  which  the  policy  was  effected,  it  was 
not  supported  by  an   insurable   interest.     The    ship   in   question 
seems  to  have  been  a  foreign  one  ;  and  therefore    the   insurance 
was  not  void  for  want  of  interest  under  the  stat  19  Geo.  2.  c.  37. 
but  the  consequences  of  a  wagering  insurance  are  materially  diffe?- 
ent,   especially  with    respect  to  the  right  of  abandonment,  from 
those  which  result  from  an  insurance  on  interest.     And  although 
the   party    insured    may  in  reality    stand  possessed  of  an  insur- 
able interest,  yet  if  from  inadvertence  or  from  a  desire  to  obtain 

(e)  LownrT  Bordien,  Doo9l451.  (g)  By    Witles,    J,   Kulen  Kenpe  ▼ 

(/)  Kent  T  Bird,  Cowp  583.    18  East,    Vigne,  1  T  R  309.    See  18  Ettt,  1S4. 
186.  Hid.  838. 
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sometbing  further  than  an  indemnity,  the   policy  wluch  he  has 
procured  to  be  effected,  is  not  adapted  to  the  true  state  of  the  caae^ 
the  contract  must  be  abided  by  in  the  terrod  which  it  is  made  and  can« 
not  enure  to  protect  an  interest  which  differs  from  that  expressed. 
Frebrht.  Freight,  or  the  profit  derivable  from  the  carriage  of 

^^ '  goods  or  hire  of  a  vessel  under  a  charter-party,  or  other 

express  or  implied  contract,  clearly  constitutes  a  good  insurable  in- 
terest (A)  ^^  It  would  indeed  be  extraordinary,**  said  Mr.  Justice 
*Chamhrej  in  delivering  his  opinion  concerning  the  sufficiency  of  an 
insurable  interest,  ''  if  freight  could  not  be  made  the  subject  of  pro- 
tection by  an  instrument  which  had  its  origin  from  commerce,  and 
was  introduced  for  the  very  purpose  of  giving  security  to  mercantile 
transactions.  It  is  a  solid  substantial  interest  ascertained  by  con- 
tract, and  arising  from  labour  and  capital  employed  for  the  pur- 
poses of  commerce.*' 

An  insurance  upon  freight  has  no  reference  to  the  hull  of  the 
ship  or  to  its  outfit  for  the  voyage,  both  of  which  are  protected 
by  an  insurance 'of  the  ship  ;  but  the  object  is  to  prevent  the  insur- 
ed from  being  deprived  by  any  of  the  perils  insured  against  of  the 
profit  that  would  be  earned  in  the  carriage  of  goods,  (i )  The  pre- 
cise period  at  which  the  risk  attaches  in  a  freight  policy  will  form  a 
subject  of  consideration  in  another  part  of  this  Treatise  ;{j)  at  pre- 
sent it  will  only  be  investigated  so  far  as  is  necessary  to  a  just  com- 
prehension of  the  interest  which  the  insured  must  possess.  When  a 
ship  after  having  arrived  at  the  port  at  which  she  was  to  have  been 
invested  with  her  homeward  cargo,  took  on  board  one  half  of  the 
cargo,  and  was  lost  by  storm  before  the  time  elapsed  at  which  her 
loading  was  to  have  been  completed,  the  remainder  of  the  cargo  be- 
ing on  shore,  and  ready  to  be  shipped ;  and  the  vessel  did  not  earn 
her  freight,  the  owners  were  held  entitled  to  recover  for  a  total 
loss  upon  a  valued  policy  effected  on  the  freight  The  insured 
might  be  considered  either  as  having  lost  the  benefit  of  taking  on 
board  a  full  homeward  cargo,  which  would  have  entitled  them  to 
their  full  freight  under  the  charter-party,  or  of  fixing  the  freighters 
if  they  had  refused  to  complete  the  lading  with  damages  to  the  full 
amount  of  the  freight ;  and  this  interest  may  he  insured  as  freight. 
But  in  order  to  recover  on  a  freight  policy,  the  insured  must  estab- 
lish either  that  goods  were  put  on  board  the  vessel  from  the  car- 
riage of  which  freight  would  result,  or  that  there  was  some  contract 
under  which  the  shipowner,  if  the  voyage  were  not  stopped  by  the 
perils  insured  against,  would  have  been  entitled  to  demand  freightf 
Contract  by  letters  with  East  India  Company,  held  sufficient  proof 
of  interest.  So  in  the  case  of  a  seeking  ship,  letters  from  various 
persons,  held  sufficient,  though  there  was  no  complete  or  definite 
contract  I 

When  a  valued  policy  is  effected,  the  insured,  in  case  of  a  total  loss, 

(A)SBo8  &  Pull  OH,  103.    5Ea8t,  S91,  CAsUe  y  Stuart,  7  East,  400,  and  poAt. 

304, 395.  t  Tniicott  v  Christie,  2  Brs  a, 

(Q  13  East,  3f  5.  320. 

0  )  Davison  t  WellaMT,  3  M  fc  S  313.  |  Id  316. 
Thompson  ? Taylor,  6TR478.    Horn- 
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18  entitled,  according  to  the  general  rule,  to  recover  the  whole  sum 
^specified  in  the  Taluation,  if  he  have  any  interest,  except  in  a  case 
of  fraud.  But  when  a  valuation  is  made  with  reference  to  the 
freight  upon  an  entire  cargo,  the  insured  cannot  recover  a  total 
loss  unless  the  whole  freight  be  lost  by  one  of  the  perils  insured 
against  When  on  a  valued  policy,  made  with  reference  to  the 
whole  amount  of  freight,  a  complete  cargo  is  not  in  fact  obtained, 
when  there  is  no  contract  by  any  person  to  load  a  complete 
cargo,  or  to  pay  dead  freight ;  but  the  ship  is  merely  a  seeking 
ship,  a  loss  of  part  of  the  goods  intended  to  be  loaded,  cannot 
entitle  the  insured  to  recover  for  a  total  loss :  the  insured  can 
only  recover  in  respect  of  a  loss  of  part  according  to  the  pro- 
portion which  the  part  bears  to  the  whole  sum  at  which  the 
freight  is  estimated  in  the  valuation.  When,  therefore,  at  the 
time  of  the  loss,  the  vessel  on  the  freight  of  which  the  insur- 
ance is  effected,  has  on  board  a  part  only  of  the  cargo,  and  the 
rest  is  not  ready  to  be  loaded,  and  when  no  contract  has  been 
entered  into,  either  for  the  loading  of  a  complete  cargo  or  the 
payment  of  freight :  the  insured,  under  such  circumstances,  either 
on  a  valued  or  an  open  policy  can  only  recover  in  respect  of  the 
loss  of  the  freight  on  goods  which  have  been  actually  loaded  on 
board  the  vessel.  Thus  where  a  valued  policy  was  effected  on 
freight  at  and  from  the  ports  of  St,  Domingo  to  Liverpooly  and 
die  ship  having  sailed  to  St.  DnmingOy  with  a  cargo,  the  property 
of  the  insured,  intended  for  barter,  had  bartered  away  part  or  her 
cargo,  and  was  proceeding  from  one  port  in  St,  Domingo  to  ano- 
ther, to  barter  away  the  residue  of  her  outward  cargo,  and  to 
complete  |her  homeward  lading,  when  she  was  lost  by  the  perils  of 
the  sea,  the  underwriters  were  held  only  to  be  liable  for  the  freight 
of  the  homeward  goods  that  were  on  board  when  the  vessel  pe- 
rished, (k) 

p^^  Expected  profits  may  be  insured.  (I)     "  Insurance,** 

said  Mr.  Justice  Laiorencey  in  one  of  the  cases  upon 
this  subject,  *'  being  a  contract  of  indemnity,  cannot  be  said  to  be 
extended  beyond  what  the  design  of  such  a  species  of  contract 
wOl  embrace,  if  it  be  applied  to  protect  men  from  those  losses 
**  and  disadvantages  which,  but  for  the  perils  insured  against,  the 
^  ^insured  would  not  suffer ;  and,  in  every  maratime  adventure,  the 
**  adventurer  is  liable  to  be  deprived,  not  only  of  the  things  imme- 
diately subjected  to  the  perils  insured  against,  but  also  of  the 
advantages  to  arise  from  the  arrival  of  those  things  at  their 
**  destined  port**  (m)  In  Lord  Mansfield^s  time,  an  insurance 
effected  on  the  profits  of  a  cargo  of  molasses,  on  the  behalf  of  a 
merchant,  who  had  a  contract  with  government  to  supply  the 
array  in  Canada  with  spruce  beer,  was  holden  valid,  (n)  The 
objection  to  insuring  a  thing,  in  which  the  assured  has  no  pro- 

(k)  Forbes  v  Cowie,   1  Campb  5S0.     tl4. 
F«ibe8TA8piiiaI,13Ea8t,  3t3.    See  Pat-        (m)  Barclay  vCoininSySEut,  546. 
lick  ▼  Eamet,  3  Campb  441.      Knox  v         (n)    GraDt  ▼  Parkinaoo,     Park  401. 
Wo«d,  1  Campb  543.  Marsh  Ins  97  S  C.    3  Bos  &  Pul  85  S  «. 

(0   Lucem  v  Craafiird,  %  New  Rep    6  T  R  483.    3  Bos  li  Pul  103. 
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perty,  has  been  said  to  rest  on  this, — that  if  the  interest  protected 
by  the  insurance  is  liable  to  be  affected  by  other  matters  than  the 
perils  insured  against,  of  which  matters  some  might  happen  in 
the  interval  between  the  time  of  the  loss,  and  the  probable  time 
when  the  risk  would  have  ceased,  had  no  loss  happened,  it  may 
be  impossible  to  refer  to  those  perils  the  prejudice  or  damage 
against  which  the  insured  meant  to  protect  himself,  with  such  a 
degree  of  certainty  as  to  enable  the  insured  to  establish  his  claim, 
on  the  ground  of  the  loss  having  clearly  arisen  from  the  perils 
insured  againsU  In  the  case  of  the  person  who  had  contracted  to 
supply  the  army,  the  profits  were  ascertained  by  contract ;  but  if 
the  army  had  been  marched  from  Quebec^  before  the  ship  could 
have  arrived,  the  opportunity  of  making  the  profits  would  have 
been  lost ;  and,  in  such  case,  notwithstanding  the  loss  of  the 
molasses  by  the  perils  of  the  sea,  the  profits  would  not  have  been 
defeated  by  those  perils  ;  but  the  event  did  not  happen  before  the 
probable  time  of  the  ship's  arrival,  and  was  by  no  means  likely  to 
happen,  (o)  The  insurance  in  this  case  was  held  valid  by  that 
learned  and  able  expositor  of  the  insurance  law.  Lord  Mansfield, 
and  the  same  doctrine  has  been  since  frequently  acted  upon. 
Among  the  commercial  nations  on  the  continent,  insurances  on 
profit  do  not  appeal  to  have  been  considered  illegal,  unless  pro- 
hibited by  express  and  positive  institutions :  and,  in  this  coun- 
try, they  are  not  forbidden  either  by  the  common  law  or  by  the 
statute  19  Geo.  2.  c.  37.  An  insurance  effected  on  "imaginary** 
profit,  (as  it  was  described  in  the  policy,)  on  a  cargo  of  indigo, 
(  valued  at  9,600Z.,)  at  and  from  Baurdeaux  to  Humburghy  which 
*the  declaration  explained  to  mean  the  profit  which  the  said  cargo 
of  indigo  would  produce  upon  the  sale  thereof  at  Hamburgh^  if 
the  same  should  arrive  in  safety,  was  deemed  valid,  (p)  Here, 
indeed,  the  policy  contained  a  clause,  that  in  case  of  loss,  no  fur- 
ther proof  of  interest  should  be  required  than  the  policy  ;  and  the 
declaration  stated,  that  the  ship  did  not  belong  to  his  Majesty,  or 
any  of  his  subjects ;  but  the  policy  seems  to  have  been  intended, 
and  was  stated  in  the  declaration  to  have  been  effected  to  protect 
a  bona  fide  interest,  (q)  The  interest  appears  to  have  been  suffi- 
cient. So  an  insurance,  on  behalf  of  the  owner  of  a  cargo,  on 
profits  valued  at  a  certain  sum,  at  and  from  Barbadoea  to  the 
coast  of  Africa,  during  the  vessel's  stay  and  trade  there,  and  from 
thence  back  to  her  port  of  discharge  in  the  West  Indies,  is 
yalid.  (r)  The  insurance  in  this  case  was  objected  to  on  account 
of  the  uncertainty  of  the  profits  ;  but  the  cargo  appeared  to  have 
been  employed  in  the  then  regular  course  of  trade,  that  trade 
moreover  being  an  established  one,  in  which  numbers  had  been 
engaged  with  advantage  for  a  continued  series  of  years.  The 
objection,  therefore,  was  not  tenable.  It  was  said  that  the  goods 
might  be  going  to  a  losing  market,   and  that  if  so  to  allow  the 


{0}  s 


New  Rep  203-313.  (q)  Henrickson  ▼  Margeteon,  3  East, 

Henrickion  v  Margeison,  2  East,    650  a. 
MS.  (r)  Barclay  v  Cousins,  2  East,  M4. 
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msiired  to  recover  would  be  to  enable  bim  to  g^in  by  tbe  loss  of 
his  goods.  But  it  was  considered  that  such  a  state  of  things,  if 
it  existed,  would  be  evidence  for  the  defendant  under  the  general 
issue,  as  it  would  prove  either,  that  tbe  insured  was  not  damni-^ 
fied  as  to  profit  by  the  loss  of  his  goods,  or  that  at  the  time  pf 
the  loss  be  had  no  interest  in  the  thing  insured.  Profits  may  be 
insured  eo  nonuMy  without  any  naore  specific  description  ;  without 
stating  the  cargo  from  which  they  are  to  be  produced,  and  without 
assigning  them  any  valuation,  (s)  The  circumstance  of  the  policy 
beii^  an  open  instead  of  a  valued  one,  does  not  make  any  differ- 
ence in  the  contract,  except  as  it  throws  upon  the  insured  the  bur- 
then of  shewing  the  amount  of  profits  which  would  have  been 
made  had  the  goods  ariived.  The  difficulty  of  the  calculation 
will  not  affect  the  question  of  interest,  or  the  legality  of  the  con- 
tract But  to  enable  the  person  insured  to  recover  on  an  insur- 
ance *on  profit,  he  must  establish  in  evidence,  that  be  has  sustained 
a  loss  by  one  of  the  perils  insured  against ;  that  is,  he  must  shew, 
that  if  the  peril  insured  against  had  not  intervened,  some  profit 
would  have  been  acquired.  Where  a  valued  policy  was  effected 
on  profits,  and  a  part  of  the  cargo  was  lost  by  shipwreck,  though 
the  remainder  was  brought  to  market  and  sold,  but  the  insured 
did  not  shew  what  profit  was  made,  or  whether  if  all  the  slaves 
bad  arrived,  there  would  have  been  any  profit,  it  being  merely 
stated,  that  the  produce  of  the  part  sold  did  not  give  a  profit  upon 
the  whole  adventure,  tbe  action  failed  for  want  of  the  necessary 
proof.  (0  If  no  profit  can  be  made,  no  damage  will  be  suffered  by 
the  loss  of  the  goods ;  for  whatever  affects  the  damnification  must, 
by  a  necessary  consequence,  operate  upon  the  contract  of  indem* 
Bity. 

It  has  been  holden,  that  a  prize  agent  may  insure  in  respect  of 
tbe  arrival  of  a  vessel  which  will  produce  him  profit,  (u)  A  po^ 
licy  efllected  on  the  commissions  of  the  insured,  as  consignee  of  a 
cargo,  was  deemed  by  Lord  Kenyan,  to  be  supported  by  a  sufficient 
interest,  (x)  The  captain  of  a  vessel  in  the  African  trade,  who  was 
entitled,  in  addition  to  his  wages,  to  certain  commissions  and 
privileges,  for  his  trouble  and  attention  in  purchasing  slaves  on  the 
African  coast,  and  disposing  of  them  again  in  the  West  Indies^  was 
held  to  have  an  insurable  interest  in  this  remuneration,  (y)  Upon 
principles  of  policy  which  we  have  before  adverted  to,  the  wages 
of  a  seaman  cannot  be  secured  to  him  by  insurance,  but  this  po- 
ficy  alone,  and  not  the  nature  of  the  interest,  affords  the  ground 
of  objection,  (z)  Commissioners  appointed  by  the  Crown  to 
undertake  the  care  and  management  of  foreign  vessels  and  car- 
goes of  a  certain  description,  that  might  be  brought  into  the  ports 
of  this  kingdom,  were  considered  by  a  majority  of  the  learned 

(«)  Eyre  ▼  Glover,    16  East,  SIS.    3  t  Craufui^,  3  Bos  &  P  90  98  103.    As  to 

Campb  876.  the  prize  agent's  power,  fee  8  New  Rep 

(f)  Hodgson  V  Glover,  6  East,  316.    8  881. 
New  Rep  313,  314.  (x)  Flint  ▼  Le  Mesurier,  Park  403,  4. 

(«)  Le  Craes    v  Hughes,    Park,  407.        (y)  King  v  Glover,  8  New  Rep  806. 
Crawfoid  V  Hunter,  8  T  R  88.    Lacena        (x)  8  New  Rep  894. 
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judges  to  whom  the  point  was  submitted,  as  having  a  sufficient 
interest  in  the  safe  arrival  of  the  vessels,  to  enable  them  to  in- 
sure against  marine  risks,  supposing  them  to  have  been  entitled 
to  a  reasonable  recompence  or  profit  for  their  services.  It  is 
*worthy  of  remark,  however,  that  a  very  learned  judge  (a)  appeared 
to  think,  that  under  the  special  circumstances  which  accompanied 
the  seizure  and  detention  of  the  property,  the  expected  profits  of 
the  commissioners  did  not  constitute  an  insurable  interest,  and 
the  same  authority  seemed  disinclined  to  accede  to  much  of  what 
had  been  generally  stated  as  law  concerning  the  insurability  of 
profits.  His  lordship  took  occarion  to  advert  to  the  case  of  a  bill 
filed  in  the  time  of  Lord  BcUhursty  who  was  then  assisted  by  Lord 
Chief  Justice  De  Grey,  by  certain  individuals,  to  perpetuate  the 
testimony  of  their  being  heirs  at  law  and  next  of  kin  of  a  lunatic. 
Lord  TAiir2oi0,  then  Attorney-General,  demurred  to  that  bill,  on 
the  ground,  that  although  it  was  morally  certain  that  these  indi- 
viduals would  succeed  to  the  property,  yet,  as  the  whole  of  it  was 
in  the  lunatic,  and  as  no  part  of  it  could  be  alleged  to  be  in  any 
other  person,  their  moral  certainty  raised  no  title  in  a  court  of 
justice.  ^^  One  of  the  persons  to  whom  I  am  alluding,"  said  Lord 
EldoUy  ^^  concluded  with  these  words :  Courts  of  justice  sit  here 
'*  to  decide  upon  Tights  and  interest  in  property,  rights  in  property, 
**  or  interest  derived  out  of  contracts  about  property.  They  do 
^  not  sit  here  to  decide  upon  things  in  speculation.  Speculative 
"  profits  are  nothing.*'  "  I  send  my  ship  to  India^^  continued 
his  lordship,  *^  I  expect  profit  from  the  voyage ;  if  the  ship  is 
^*  lost,  my  expectation  is  defeated,  but  of  those  expected  profits 
**  the  law  can  have  no  consideration  ;  and  I  am  sure  that  Lord 
'*  Chief  Justice  WUles  did  not  hold  that  such  expectations  might 
**  be  regarded  in  the  case  of  Pole  v.  FUzgerMy  (6)  the  doctrines 
'<  of  which  case  have  been  wounded  to  the  quick,  by  the  repre- 
<^  sentations  made  of  them  in  subsequent  cases,  and  among  the 
'^  rest,  in  the  volume  of  Burrow^  which  representations  are  most 
"  inaccurate,  if  they  are  meant  to  convey,  as  the  result  of  that 
*'  case,  that  where  there  is  a  contract  under  which  a  party  is  to 
**  receive  profit,  and  such  profit,  so  secured  by  contract,  may  be 
^*  affected  by  some  contingency  connected  with  the  voyage,  it  is 
<'  insurable.*'  This  opinion,  however,  it  may  be  remarked,  was 
not  delivered  as  a  final  judgment ;  and,  in  practice,  a  greater  lati- 
tude has  been  adopted. 

Several  It  frequently  happens  that  several  insurable  interests 

ioterests.  grige  out  of  one  cargo  or  one  adventure.  When  a  mer- 
chant *at  Sl  Petersburghj  being  indebted  to  his  correspondent  in 
Londany  transmitted  to  him  certain  goods,  desiring  that  they  might 
be  insured,  but  having  aft'erwards  shipped  the  goods,  (which  were 
received  by  the  correspondent  in  Londariy  and  insured  as  directed,) 
instead  of  sending  the  bills  of  lading  to  his  correspondent,  indorsed 
them  for  a  valuable  consideration  to  another  person  at  St.  Peters^ 
burghf  who  sent  them  to  another  correspondent  in  London,  by  whom 

(a)  Lord  Eldon.  (ft)  WUles,  641. 
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tbey  were  again  ini ured,  the  underwriters  being  made  acquainted 
with  the  former  insurance,  it  was  held,  that  the  several  insurances 
were  respectively  supported  by  sufficient  interests,  (c)  It  was 
objected  that  the  indorsement  of  the  bills  of  lading  transferred  the 
indorsePs  interest  in  all  policies  by  which  the  cargo  assigned  was 
insured,  and  therefore  the  indorsee  had  a  right  to  the  policy  ef- 
fected by  the  correspondent  of  the  indorser  ;  that  the  indorsee 
was  the  cestui  que  trust  of  the  policy,  and  might  recover  the  mo- 
ney  insured.  But  allowing  that  by  the  indorsement  of  the  bills 
of  lading  and  assignment  of  the  cargo,  the  indorsee  stood  in  the 
place  of  the  indorser  in  respect  of  his  insurances,  yet  it  was  held 
that  the  correspondent  of  the  latter  had  himself  an  interest,  and 
he  had  actually  insured  the  ship  and  goods  before  he  received  any 
direction  for  that  purpose  from  the  foreign  merchant.  This  cor- 
respondent bad  a  distinct  interest  of  his  own  ;  he  had  a  lien  upon 
these  very  goods  as  a  factor,  to  whom  a  balance  was  due  ;  he  had 
also  the  sole  interest  in  the  ship  which  formed  a  part  of  the  pro- 

Jerty  insured.  The  indorsee  of  the  bills  of  lading  too  could  never 
ave  proceded  against  the  underwriters  on  the  policy  effected  by 
the  correspondent  of  the  indorser  :  for  the  correspondent  who 
was  factor  for  the  merchant  with  whom  he  corresponded  had  pos- 
session of  the  policy,  and  appeared  to  be  a  creditor  on  the  balance 
of  accounts  :  he  had  therefore  a  lien  upon  the  policy  whilst  it  con- 
tinued in  his  possession.  The  indorsee  must  have  paid  the  factor 
the  balance  of  his  account  before  he  could  have  withdrawn  the 
policy  out  of  the  factor's  hands  ;  and  consequently  was  far  from 
being  entitled  to  be  considered  as  a  cestui  que  trust  absolutely  and 
entirely.  The  indorsee  of  the  bills  of  lading  was  entitled  to  re- 
ceive the  whole  sum  insured  from  the  underwriters  in  the  policj 
effected  on  his  behalf,  whatever  might  become  of  the  policy  eC> 
fected  b}'  the  correspondent  of  the  indorser  :  and  they  would  have 
*a  right  in  case  they  could  claim  any  thing  under  the  policy  of  the 
last  mentioned  person  to  stand  in  his  place  for  any  contribution 
to  be  paid  to  them  by  the  other  underwriters.  Where  a  ship  and 
cargo  are  insured  to  the  full  value,  and  money  is  lent  on  bottomry 
or  respondentia,  the  lender  may  insure  as  well  as  the  owner  of 
the  ship  and  cargo,  (d)  A  trustee  may  insure  as  well  as  the  ctstui 
que  trust ;  a  mortgagee  as  well  as  the  mortgagor. 
Ckim  of  third  And  if  a  policy  be  effected  on  behalf  of  a  person 
peraonoopo-  having  a  certain  interest,  the  proceeds  of  the  insur- 
^'  ance  cannot  be  claimed  by  another  person  not  privy 

to  the  insurance  who  has  a  distinct  interest  in  the  same  subject 
matter,  (e)  Thus,  where  it  was  agreed  between  a  vendor  and  pur- 
chaser of  goods,  that  the  goods  should  be  shipped  under  the  care 
of  an  agent  appointed  by  both  the  parties  for  the  vendor's  se- 
cority,  and  the  purchaser,  who  had  drawn  bills  upon  his  corres- 
pondent for  the  payment  of  the  purchase  money,  directed  his  cor- 

(c)  GodiD  T  Load  Ass  Comp  1  Burr         (e)  1  B  &.  Cr  6S7.    4  Taunt  380.    S  D 
4B9.     1  Bl Rep  103 SC.  k,  R  158.    17  Yes  389.    Vide  tameo, % 

(d)  Locena  ▼  Craufurd.  i  Bos  II  Pul  Stark  400. 
NRS96.    Smidi T I^asoalles,  8TR188. 
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respondent  ^  to  insure  the  goods  to  a  certain  amount,  it  was  held 
that  the  insurance  which  was  effected  accordhig  to  the  purchaser's 
direction,  and  not  in  pursuance  of  an  agreement  with  the  vendor, 
was  not  liable  to  the  claim  of  the  vendor  for  a  part  of  the  purchase 
money  which  remained  unpaid  on  his  bankruptcy,  and  that  the 
purchaser's  correspondent  was  justified   in  paying  over  the  pro- 
ceeds of  the  policy  to  him,  pointing  out  to  them  the  security  they 
would  have  if  they  accepted  the  bills.     There  was  no  intimation 
in  it  that  any  person  was  concerned    with  him    in  the  policy, 
nor  did  it  give  the  purchaser's  correspondents  any  authority  to 
apply  the  proceeds  of  the  goods  to  the  vendor's  benefit.  (/)     Mr. 
Justice  Holroyd  observed,  that  the  cargo  was  shipped  at  the  risk  (g) 
of  the  purchaser,  and  if  the  goods  had  been  lost  on  the  voyage, 
the  loss  would  have  fallen  upon  him.     Being  under  a  liability  to 
pay  for  the  goods  if  lost,  he  insured  to  a  large  amount  at  his  own 
expence ;  he  had  made  no  bargain  to  insure,   but,  whether  insured 
or  not,  was  compellable  to  pay  the  bills,   and  therefore  provided  a 
substitute  for  the  cai^o  to  indemnify  himself  in  case   of  a  loss. 
But  the  sum  insured  was  not  subject  to  the  same  liabilities  as 
^the  cargo,  (h)    The  interest  insured  was  in  this  case  perfectly 
distinct  from  that  in  respect  of  which  the  claim  was  made  for 
the   produce  of  the   policy.     And  so  upon  the  principle  that  a 
policy  will  only  enure  to  protect  the  interest  insured,  the  state- 
ment in  a  case  reserved,    that  the  insurance    was  effected    on 
behalf  of  a  certain  person,  precludes  the  Court  from  taking  into 
their  consideration  a  count  in  the  declaration,  alleging  a  different 
interest,  (t)     And  so  when  a  consignee,  resident  in  this  country, 
efiected  an  insurance  on  the  account  of  his  correspondent  abroad, 
and  debited  with  him  the  premiums,  it  was  held  that  the  policy 
could  not  be  recovered  upon,   in  respect  of  the  consignee's  in- 
terest, when  the  claim  of  the  merchant  abroad  appeared  to  be  un- 
Bustainable,  on  the  ground,  that  the  loss  had  been  occasioned  by 
the  act  of  his  own  government     The  court  did  not  decide  that  a 
consignee  could  not  insure,  or  that  an  insurance  effected  for  the 
benefit  of  a  third  person,  might  not  be  adopted  and  sued  upon,  in 
respect  of  his  interest ;  but  only,  that  the  consignee  in  this  case 
was  so  far  identified  in  right  and  interest  with  the  consignor,  as 
to  be  incapable  of  applying  with  effect  to  his  own  interest,  which 
was  derived  out  of  the  consignor's,  an  insurance  intended  to  cover 
the  interest  of  the  consignor,  but  ineffectual  for  that  purpose,  on 
account  of  the  loss  having  been  occasioned  by  the  act  of  his  own 
government.     When  the  owners  of  a  ship  employed  a  person  as 
their  agent,  to  effect  an  insurance  on  the  freight,  and  the  agent, 
without   disclosing  his  agency,  'or  the  names  of  the  persons  by 
whom  he  was  employed,  procured  the  policy,  to  be  effected  by  in- 
surance brokers,  who,  after  the  loss  had  happened,  collected  the 
amount  of  the  subscription  from  the  underwriters,  and  paid  part 

(/)  Neal  V  Reid,  1  Barn  k,  Cres  661,        (h)  5  B  fc  C  663.    3Dowl  k  Ryl  164. 
669.    S  Dowl  <t  Ryi  158  S  C.  (t)  Routh  t  TliomsoD,  U  East,  4)8.    9 

(g)  Vide  t  SUitk  401,  8.  New  Rep  316. 
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of  the  money  to  the  person  by  whom  they  were  employed,  without 
notice,  and  the  remainder,  after  notice  from  the  owners  to  pay  ihem 
the  money  it  was  held,  that  the  ewners  could  not  recover  any  part 
of  the  money,  from  the  insurance  brokers,  {k)    The  person  employed 
as  agent  for  the  owners,  whether  he  acted  ignorantly  or  fraudu- 
lently, had  certainly  effected   the  policy  on  his  own  account.     It 
was  never  agreed  that  the  owners  should  be  entitled  to  the  benefit 
of  the  policy,  and  therefore  they  had  no  right  to  recover  back  the 
*motiey.     Where  a  person  effected   an  insurance  on   his  own  be- 
nefit, on  goods  which  he  had  obtained  by  means  of  bills  of  lading, 
indorsed  tohimaf^er  the  bankuiptcy  of  the  proprietor,  and  after- 
wards sued  the  uuderwi iter?,   alleging  in  one  count  that  the  in- 
terest was  vested  in  himsilf ; — ^in  another,  that  the   assignees  of 
the  bankrupt   were  entitled ;  and  recovered  on   the   latter  count: 
it  was  held,  that  the  assignees  were  not  entitled  to  recover  back 
from  the  insured,  the  money   which   he  had  acquired  through  the 
raedium   of  the   allegation   made  without  their  consent,  that  the 
title  was  in  them.     An  action  was  brought  against  him   at  the  suit 
of  the  assignees,  for  money  had   and  received  ;  but  Lord  Chief 
Justice  Mansfieldy   in  delivering  the  judgment  of  the  court,  ob- 
served, that  he  could  not,  upon  considering  the  case,  find  any 
ground  upon  which  the  person  who  effected   the  insurance  could 
be  converted  into  an  agent,  trustee,  or  in  any  other  way,  recover- 
ing for  the  benefit  of  the  assignees,  so  as  to  give  them  a  right  to 
sustain  this  action.  (/) 

But  an  tnaurance  effected  for  the  benefit  of  a  third  person,  al- 
Aough  without  his  authority  or  sanction,  may  be  adopted  by  the 
person  for  whose  benefit  it  was  made.  When  a  merchant  effected 
a  policy  on  a  ship,  in  the  usual  form,  ''  as  well  in  his  own  nam* 
as  in  the  name  of  every  other  person  to  whom  the  property  did 
or  might  appertain,^'  for  the  benefit  of  an  alien  enemy,  pro- 
tected by  licence,  and  after  the  loss  had  happened,  the  person  for 
whose  benefit  the  policy  was  effected  wrote  a  letter  to  the  mer- 
chant, expressing  his  hope  that  a  settlement  had  been  made  with 
the  underwriters,  by  which  letter  the  insurance  was  considered  to 
be  adopted,  it  was  held,  that  the  merchant  might  recover  against 
the  underwriters,  alleging  the  interest  in  the  person  for  whose 
benefit  the  policy  was  made,  {m)  The  insurance  in  this  case  was 
effected  for  the  benefit  of  the  person  for  whose  security  it  was 
afterwards  applied,  and  was  intended  to  cover  his  specific  interest 
at  the  time.  He  had  an  interest  at  the  time,  and  although  there 
vras  not  any  specific  communication  at  the  time,  yet,  as  he  was 
connected  in  the  concern,  it  was  reasonable  for  the  merchant  to 
expect  that  the  party  benefitted  would  adopt  an  act,  which  could  be 
*done  with  no  other  view  than  for  his  benefit.  The  merchant 
could  not  have  recovered  back  the  premium  from  the  underwriter, 
on  account  of  the  uncertainty,  whether  the  party  benefitted  would 
not    adopt   the  insurance,   in   respect  of  which  the  underwriter 

(k)  Bell  V  Jutting,  1  Moore,  155.  (m)  Hagerdon  v  Olivereon,  «  M  fc  S 

(/)  Grant  and  Othera,  Assigoeea  of  At-  485.    Laicena  v   Craufurd,  9  New    Rep 

kineon  ▼  Hill,  4  Taunt  380.  283,  291, 307. 
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would  have  insured  the  risk.  The  party  benefitted  was  not,  per- 
bapsy  absolutely  liable  to  the  merchant  for  the  premium,  but  was 
under  a  moral,  if  not  a  legal  obligation.  Being  under  that  obliga- 
tion,  and  the  policy  having  been  effected,  with  reference  to  his 
interest,  an  adoption  of  it  by  him  after  the  loss  was  sui&cient.  (n) 
So  when  the  interest  in  the  property  is  vested  in  the  King,  an  in- 
surance effected  upon  it,  may  be  adopted  and  ratified  by  his  Ma* 
jesty,  although  not  effected  in  his  name,  especially  where  no 
other  person  has  an  interest.  For  the  rule  is,  that  omnis  rail- 
halHtio  retrotrakUur  et  mandcUo  priori  cRquiparaiur.  (o) 
Time  of  With  respect  to  the  period  at  which  an  insurable  in« 
interest.  terest  must  be  vested,  it  may  be  remarked,  that  it  is  not 
necessary  the  insured  should  be  interested  at  the  very  time  of  ef- 
fecting the  policy  ;  it  is  sufficient  if  there  be  an  insurable  interest 
at  the  commencement  of  the  risk,  (p)  Indeed,  it  is  every  day's  prac- 
tice, to  insure  goods  on  a  return  voyage  long  before  the  goods  are 
bought.  Consequently,  an  averment  in  a  declaration  on  a  policy  of 
insurance,  that  the  plaintiff  was  interested  at  the  time  of  effecting 
the  policy,  and  also  at  the  time  of  the  loss,  is  satisfied  by  proof  of 
interest  at  the  time  of  the  loss  ;  the  other  part  of  the  allegation 
being  immaterial,  and  consequently,  not  necessary  to  be  esta- 
blished in  proof. 

The  consideration  of  the  subject  of  interest  conducts  us  in  the 
last  place  to  an  inquiry  into  the  nature  of  valued  policies,  and  of 
double  insurances  and  re-insurances. 

Valued  In  a  casc  where  a  real  interest  exists,   the  statute   19 

policies.  Geo.  2.  c.  37.  does  not  prohibit  the  effecting  of  a  valued 
policy,  that  is  to  say,  a  policy  in  which  the  subject  insured  is  esti- 
mated or  valued  at  a  certain  sum.  The  advantage  of  such  a  policy 
*to  the  insured  is  to  preclude  the  necessity  of  ascertaining  the  pre- 
cise value  of  his  interest,  or  the  exact  amount  of  damage  when  the 
subject  insured  has  perished.     In  a  valued  policy,  the  language  is 

**  on  ship  "  or  "  goods,"  &c.  valued  at /.     Or  "  on  goods,  viz. 

"  sugar,  cotton,  indigo,"  &c.  "  valued  at 1.  per  hhd.,  bale,"  &c. 

In  cases  of  consignments  from  abroad,  or  on  other  occasions,  when 
a  valuation  cannot  be  made  at  the  time,  the  policy  denotes  that  the 
value  may  be  afterwards  affixed,  '*  On  goods,  &c.  as  may  be  there- 
^' after  declared  and  valued."  Where  the  policy  contains  no 
clause  of  valuation,  it  is  termed  an  open  policy.  When  a  power 
is  given  to  the  insured  of  declaring  the  value  of  the  subjectof  in- 
surance after  the  making  of  the  policy,  the  declaration  may  be 
made  at  any  time  before  the  intelligence  of  the  loss  has  been  re- 
ceived. To  render  the  declaration  available,  it  must  be  commu- 
nicated to  the  underwriters ;  but  it  is  not  in  itself  any  contract, 
nor  does  it  require  the  underwriters^  assent ;  neither  is  it  a  con- 
dition precedent ;   if  no  declaration  be  duly  made,  the  policy  is 
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fii)  t  M  &  S  498,  493.  557  S  C   Adm  ;    and  see  fi  Bos  &  Pnl 

[o)  Roath  V  Thompson,  13  East,  274.  156  arcr  occ.    Knox  v    Wood,  1  Campb 

(p)  Rhind  v  Wilkinson,  8  Taunt  837,  546.     2  New   Rep  295.    Sadlers'  Com- 

248.    6  Taunt  465, 466.  2  Marsh  Rep  160,  pany  ▼  Badcock,  2Atk  555.    1  Wils  10 

161,   S  C.   Lynch  v  Dayrell,  4  Bro    P  S  C.    2  Bo8&  Pul  155.    4  East,  400.    1 
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open  instead  of  being  ralaed,  and  the  amount  of  the  interest  most 
he  proved,  (q)  The  object  of  the  valuation  is  to  fix,  by  agreement 
between  the  parties,  an  estimate  upon  the  subject  insured,  and 
to  supersede  the  necessity  of  proving  the  actual  value  by  specifying 
a  certain  sum  as  the  amount  of  that  value,  (r)  In  fixing  that  sum» 
if  the  insured  keep  fairly  within  the  principle  of  insurance,  which 
is  merely  to  afford  an  indemnity,  he  will  not,  in  the  case  of  an 
insurance  on  goods,  go  beyond  the  amount  of  the  prime  cost, 
with  the  addition  of  the  premium  and  commission,  and  perhaps 
also  of  the  probable  profit,  and  in  the  case  of  an  insurance  on  freight, 
he  will  not  exceed  the  amount  of  what  the  ship  would  earn  with 
the  premiums  and  commission  thereupon,  (s)  For  general  purposes, 
it  must  be  taken,  that  the  value  was  fixed  in  such  a  manner  as  to 
afford  the  insured  only  an  indemnity.  Upon  a  valued  policy,  when 
a  loss  takes  place,  the  insured  must  in  general  recover  the  whole 
sum  underwritten  ;  on  a  valued  policy  also,  there  can  be  no  return 
*of  premium  for  short  interest,  {t)  When  goods  protected  by  a 
valued  policy  were  captured  and  condemned  as  lawful  prize,  but 
the  captors — ^not  the  owner  of  the  goods  insured — ^were  obliged  by 
the  sentence  to  pay  the  freight,  it  was  ruled  that  the  value  speci- 
fied in  the  policy,  might  still  be  recovered,  although  it  was  re- 
marked that  the  freight  from  the  burthen  of  which  the  merchant 
was  thus  relieved  had  been  included  in  the  estimate,  (u)  When  a 
valued  policy  was  effected  on  ship  and  cargo,  on  a  voyage  to  Africa 
and  the  West  Indies,  and  the  vessel,  after  having  taken  in  a  cargo 
of  slaves  on  the  coast  of  Africa,  proceeded  towards  Demerara, 
but  was  overtaken  in  her  passage  by  a  storm  (or  rather  by  a  vio- 
lent shock  or  concussion  occurring  in  calm  weather,  and  in  deep 
water,  and  stated  to  resemble  an  earthquake)  and  anived  at  De- 
merara  a  mere  wreck  ;  the  whole  value  was  held  to  be  recoverable, 
although  at  the  time  when  the  ship  foundered  at  Demerara,  a 
great  part  of  her  stores  which  were  principally  designed  for  pur- 
chasing and  maintaining  slaves  had  been  expended,  and  the  cargo 
of  slaves  taken  in  at  Africa  was  brought  to  a  profitable  market, 
although  not  disposed  of  so  advantageously,  as  it  might  have  been 
if  the  state  of  the  vessel  had  admitted  of  the  captain's  proceeding; 
to  other  ports  and  places  in  the  West  Indies,  (x)  The  report 
states  that  it  'was  not  disputed  that  the  insurers  were  interested  in 
the  ship  and  outfit  (including  provisions  and  sea  stores  laid  in  for 
the  slaves  which  were  to  be  taken  in  on  the  coast  of  Africa,  and 
also  wages  advanced  to  the  crew)  to  the  extent  of  the  value  in« 
sured  ;  (these  were  the  terms  in  which  the  interest  insured  was  de- 
scribed.)    In  giving  judgment,  the  Court  observed  that  the  prac- 

(f)  CmofVinl  V  Hunter,  8  T  R  15  note  1969  per  cur. 

(u).    3  Boe  &  Pal  76  in  declaration.    1  («)  Forbes  y  Aspinall,  13  East,  SS6. 

Taont  326,  7  S  C.    Harman  v  Kingston,  Usher  v  Noble,  18  East,  646.    Feize  v 

3  Campb  150.      .  Aguilar,  3  TSunt  507. 

(r)  Lewis  v  Rucker,  3  Barr  1167.    Au-  (t)  Macnair  y  Coulter,  4  Brown  P  € 

bert  and  Others  v  Jacob,  Wigfatw  118.  450. 

Grant  ▼  Parkinson,  Park  40S.     Marsh  (u)  Marshall  ▼  Parker,  S  Campb  69. 

Ins  97, 98  S  C.    Da  CosU  v  Firth,  4  Burr  (x)  Shawe  y  Felton,  8  East,  109. 
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tice  of  making  valued  policies  had  been  dedded  to  be  legal  soon 
after  the  passing  of  the  statute  19  Geo.  2.  and  therefore  could  not  be 
called  in  question  ;  that  if  a  deduction  were  made  on  account  of  the 
expenditure  of  the  stores  and  provisions,  the  principle  would  extend 
to  the  opening  of  the  valuation  in  every  case  of  a  valued  policy  ; 
that  whether  the  insurance  is  by  an  open  or  a  valued  policy,  the 
state  or  value  of  the  ship  and  outfit  at  the  tinne  when  the  vessel 
sailed,  not  at  the  time  when  the  loss  happened,  is  the  point  to  be  chief- 
ly regarded.  But  in  acting  upon  this  decision,  care  must  be  taken 
*not  to  extend  it  beyond  its  true  design  and  spirit.  The  ground  of  the 
decision  was  that  the  subject  insured  was  to  be  considered  as  of 
the  value  ascribed  to  it  when  the  voyage  commenced,  and  that  if  the 
diminution  of  the  provisions  were  to  be  allowed  to  reduce  the'extent 
of  the  underwriter's  liability,  every  valued  policy  upon  a  ship 
would  be  to  be  opened  ;  because  every  day  after  the  voyage  com- 
menced, the  quantum  of  the  ship's  provisions  would  be  proportion- 
ably  reduced.  The  case  must  not  be  considered  ^as  establishing 
that  where  a  valuation  is  made,  with  reference  to  an  entire  subject^ 
as  for  instance,  an  entire  cargo  of  goods,  and  a  divisible  portion 
happens  to  be  lost,  for  example,  one  third  of  the  goods, — ^that  in 
such  a  case,  the  whole  sum  at  which  the  entire  cargo  was  valued 
is  to  be  recovered  ;  for  the  very  nature  of  the  insurance  contract 
requires,  that  where  only  a  partial  loss  is  sustained,  the  gross  sum 
at  which  the  whole  property  is  valued,  should  be  apportioned  to  that 
loss.  When  a  valued  policy  was  effected  on  freight  from  the  ports 
in  Hayti  to  Liverpool^  and  the  ship  which  had  sailed  with  goods 
from  Liverpool  to  Hayti  on  a  voyage  of  barter,  after  exchanging  a 
part  of  her  outward  cargo  for  fifty-five  bales  of  cotton  at  one  port 
of  Haytiy  proceeded  to  another  port  for  the  purpose  of  making  a 
similar  barter  of  the  rest  of  the  outward  cargo,  but  was  lost  by  a 
peril  of  the  sea  before  it  was  effected,  the  insured  was  held  to  be 
only  entitled  to  recover  for  the  freight  of  the  fifty-five  bales  of  the 
return  cargo  on  board,  although  there  was  a  moral  certainty  at  the 
time,  that  the  remaining  part  of  her  outward  cargo  would,  except 
for  the  loss,  have  been  exchanged  for  a  full  return  cargo  ;  for 
shortly  after  the  loss  of  the  ship,  the  goods  saved  from  the  wreck 
were  in  fact  exchanged  for  more  produce  than  was  sufficient  to 
have  covered  the  freight  ensured,  (y)  The  rule  that  in  the  case 
of  a- valued  policy,  if  any  interest  be  proved. to  be  on  board,  and  no 
fraud  be  imputed,  the  insured  will  be  entitled  to  recover  the  sum  at 
which  the  property  is  valued,  is  to  be  understood  with  this  limitation, 
viz.  that  there  must  be  a  total  loss  by  one  of  the  perils  insured 
against,  of  the  whole  subject  matter  of  insurance  to  which  the  valu- 
ation applies  ;  viz,  of  all  the  intended  cargo  of  goods,  when  the  in- 
surance is  on  goods,  or  of  all  the  intended  freight  when  the  insur- 
ance is  on  freight.  This  was  evidently  the  opinion  of  Lord  Mans- 
field  in  the  case  of  *L6trs«  against  Rucker.  "  A  valued  policy,"  said 
Lord  Mansfield^  '^  is  not  to  be  considered  as  a  wager  policy,  or  like 
"  interest  or  no  interest  ;*  if  it  was,  it  would  be  void  by  19  Geo.  2. 

(y)  Forbes  and  others  y   Aspinall,  IS  East,  333. 
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"  G.  37^  The  only  effect  of  the  Talu^tion  is  fixing  the  amount  of 
the  prime  cost,  just  as  if  the  parties  admitted  it  at  the  trial ;  biU 
in  every  argument,  and  for  every  other  purpose  it  must  be  taken 
^*tbat  the  value  was 'fixed  in  such  a  manner,  as  that  the  insured 
^  meant  only  to  have  an  indemnity.  If  the  property  be  undervalu- 
"  ed,  the  merchant  himself  stands  insurer  for  the  surplus.  If  it  be 
^  much  overvalued,  it  must  be  done  with  a  bad  view ;  either  to  gain 
*^  contrary  to  the  19tb  of  the  late  King,  or  with  some  view  to  a 
^^  fraudulent  loss  ;  therefore  the  insured  can  never  be  allowed  in  a 
<<  court  of  justice  to  plead,  that  he  has  greatly  overvalued,  or  that 
*'  his  interest  was  a  trifle  only."  ^^  It  is  settled,"  continued  his 
Lordship,  ^*  that  upon  valued  policies  the  merchant  need  only  prove 
^  some  interest  to  take  the  case  out  of  the  stat.  19  Grco.  2.  because 
"  the  adverse  party  has  admitted  the  value,  and  if  more  was  requir- 
*^  ed,  the  agreed  valuation  would  signify  nothing.  But  if  it  should 
**  come  out  in  proof,  that  a  man  had  insured  2,0002.,  and  had  inter- 
**  est  on  board  to  the  value  of  a  cable  only,  there  never  has  been, 
**  and,  I  believe,  there  never  will  be  a  determination,  that  by  such 
<'  an  evasion  the  act  of  parliament  may  be  defeated."  (z)  When 
the  property  is  greatly  overvalued,  with  intent  to  defraud  the  under- 
writers, the  insurance  is  entirely  vitiated,  and  the  insured  cannot 
recover  even  to  the  extent  of  his  actual  interest  Thus,  when  the 
goods  on  board  were  represented,  through  the  medium  of  fabricated 
IhIIs  of  lading,  as  above  the  value  of  5,0001.,  but  the  truth  was,  that 
the  goods  actually  shipped  were  only  of  the  value  of  1,400{.,  the 
policy  was  holden  to  be  avoided  in  toto.  (a) 

Double  A  double  insurance  occurs  when  several  policies  are 

iiiMirmnoe.  effected  for  the  benefit  of  the  same  person,  and  upon  the 
same  subject  matter.  (6)  There  is  no  illegality  in  this  practice,  nor 
is  it,  in  its  ordinary  effects,  prejudicial  either  to  the  insured  or  the 
insurer.  To  the  former,  it  is  attended  with  advantage,  as  it  proridea 
with  greater  certainty  for  the  protection  of  the  whole  amount  of  his 
^interest ;  and,  the  several  underwriters  on  different  policies  being  in 
the  nature  of  co-insurers,  he  is  enabled  to  select  any  whose  re-- 
sponsibility  he  may  prefer  for  satisfaction  of  the  amount  of  his  loss. 
On  the  other  hand,  no  inconvenience  is  sustained  by  any  insurer  in 
the  case  of  a  double  insurance,  for  his  contract  is  not  varied  by 
it ;  and  if  the  insurers  in  one  policy  should  pay  the  whole  amount 
of  the  loss,  they  will  be  entitled  to  recover  a  rateable  contribution 
from  the  insurers  in  the  other  policy,  (c)  The  insured  may  pro- 
ceed in  the  first  instance  upon  either  of  the  policies,  and  aie  not 
restricted  to  that  which  is  first  in  point  of  date.  In  case  of 
arrival,  a  return  of  half  the  premium  will  become  payable,  because 
as  to  one  half  the  risk  never  attached.  The  msurance  is  not 
double  when  only  the  actual  interest  is  covered  by  the  policies 
^effected;  and,  in  an  action  on  a  valued  policy,  it  affords  no 
defence  to  prove  that  the  insured  have  received  the  amount  of  the 

(x)  Lewifl  ▼  Kacker»  9  Burr  1171.  Burr  492. 

(•)  High  and  Others  ▼  Da  la  Cour,  3  (c)  Rogers  v  Davis,  and  Davis  v  Oil* 

Campb  319.  bert, Park  494.    Beawe8LM842. 
(6)  Godin  v  Lond  Ass   Company,  1 
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valuation  from  the  underwriters  on  another  policy,  if  the  subject 
matter  insured  be  proved  to  be  of  a  value  equal  to  the  sum 
received,  and  that  sought  to  be  recovered,  (d) 
Re-insurance.  ^  re-iDsurance  differs  from  a  double  insurance  in  this, 
that  in  the  case  of  a  double  insurance  both  policies  are 
effected  by  the  insured  ;  a  re-insurance  is  a  contract  entered  into  by 
an  insurer  for  his  own  protection.  The  statute  19  Geo.  £.  c.  S7. 
8.  4.,  provides  that  it  shall  not  be  lawful  to  make  re-assurance  unless 
the  assurer  shall  be  insolvent,  become  a  bankrupt,  or  die  ;  in  any  of 
which  cases  such  assurer  his  executors,  administrators,  or  assigns 
may  make  re-assurance  to  the  amount  of  the  sum  before  by  him 
assured,  provided  it  shall  be  expressed  in  the  policy  to  be  a  re- 
assurance.  The  words  of  this  section  are  express  and  positive; 
and  under  it,  every  re-insurance  either  by  British  subjects  or  fo- 
reigners, whether  on  British  or  foreign  ships,  is  illegal  unless  the 
insurer  be  insolvent,  become  bankrupt,  or  die.  (e)  The  title  of  the 
act  and  the  first  section  are  confined  to  the  property  of  His  Ma- 
jesty's subjects ;  but  the  4th  section  has  no  such  qualification. 
And  in  the  case  of  an  illegal  re-insurance,  an  action  will  not  lie 
to  recover  back  the  premium  after  a  capture-  (/)  On  the  con- 
tinent *of  Europey  re-insurances  are  in  general  deemed  valid.  It 
shall  be  lawful  to  insurers,  says  the  ordinance  of  Lemt  XIV., 
to  make  re-assurance  with  others,  of  those  effects  which  they  had 
themselves  before  insured,  (g)  Another  species  of  insurance  re- 
ferred to  in  the  books  is  a  policy  effected  by  the  insured  upon  the 
solvency  of  an  insurer,  (h)  This  species  of  contract  appears  to 
have  prevailed  in  some  foreign  countries,  but  has  not  obtained 
admission  in  practice,  in  England.  The  same  protection  would 
be  afforded  by  a  double  insurance. 

(d)  Bouflfield  v  BarneB,  4  Campb    888.        (g)  Old  Lew  U  Tit  Am  art  SO.    1 

(e)  Andee  v  Fletcher,  S  TR  161.    3    Emerig  ch  S  sec  14* 

Id  266.  (h)  1  Emerig  c  8  sec  15.    Park  on  loa 

(/)  Andree  and  others,  t  Fletcher,  3    482. 
TR866. 
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or   TBK   TOTAOB   AlfD   TRADE    INSURED,    AND  OF  PERILS  OR 

RISKS. 

Ths  next  consideration  which  presents  itself  is  that  which  re- 
lates to  the  voyage  or  trade  in  which  the  property  insured  is  in« 
tended  to  be  employed.  When  the  voyage  or  trade  is  illegal,  the 
policy  cannot  be  enforced ;  for,  as  observed  by  Lord  Mansfield, 
justice  must  be  drawn  from  pure  fountains.  The  objection  on 
this  account  is  ex  rigore  jvais^  of  which  the  insurer  may  avail 
himsel/^  even  though  contrary  to  his  own  express  agreement 
In  considering  the  legality  of  policies  of  insurance  as  far  as  re- 
spects the  voyage  or  trade  insured  we  shall  have  occasion  to  exa- 
mine them  with  reference,  1.  To  trade  with  enemies  and  trade  li- 
censed by  the  crown.  2.  Commerce  of  neutrals.  3.  Voyages 
prohibited  by  Royal  Proclamation.  4.  Trade  with  the  colonies. 
5.  East  India  and  South  Sea  voyages.  6.  Smuggling  voyages  and 
trade  prohibited  by  foreign  laws  ;  and  Lastly  consider  how  far  an 
illegality  in  one  part  of  the  adventure  will  contaminate  the  whole 
and  render  a  policy  void.  The  legality  of  the  perils  or  risks  in- 
sured against,  will  conclude  this  chapter.  And  first  of  trading 
with  an  enemas  country. 

YojageaDd  1.  An  insurance  on  goods  purchased  in  a  hostile 
trade.  State  on  the  account  of  British  merchants,  to  be  im- 
ported into  this  country,  even  in  a  neutral  vessel,  is  invalid,  (a) 
For,  it  is  an  established  principle,  that  trading  with  an  enemy's 
country  is  illegal  on  the  part  of  British  subjects.  It  is  a  contra- 
diction in  terms  to  say  that  there  can  be  a  war  for  arms,  and  a 
*peace  for  commerce.  By  war,  all  treaties,  civil  contracts,  and 
r^hts  of  property,  are  put  an  end  to ;  and  trading,  which  sup- 
poses  the  existence  of  civil  relations,  the  obligations  of  contracts^ 
and  the  rights  of  property,  is  necessarily  contradictory  to  a 
state  of  warfare.  It  is  indeed  highly  criminal  in  a  subject  to 
aid  and  comfort  the  enemy ;  and  trading  affords  that  aid  in 
the  most  effectual  manner,  by  enabling  the  merchants  of  the 
enemy's  country  to  support  themselves  and  their  government 
Export  duties  are  to  be  paid  when  goods  are  brought  from  an 
enemy's  country,  and  by  this  means  the  very  sinews  of  war  will 
be  directly  furnished  to  the  hostile  government.     By  the  maritime 

(a)  PottiTBe]l,8TR548.    lBeflliPul94S.    I  Haggard,  A  R  104. 
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bw,  trading  with  an  enemy  is  a  cause   of  confiscation.  (6)     And, 
in  general,  it  must  be  considered  illegal,  to  touch  in  the  course  of 
the  voyage,  at  a  hostile  port,  either  for  the  purpose  of  trading  or 
of  calling  for  further  orders,  (c)    The  rule  established  in  the  Court 
of  Admiralty  is,  that  the  port  of  destination  being  an  interdicted 
port,  is  the  port  of  delivery  of  the  cargo,  by  which  rule  is  to  be 
understood  that  the  cargo  must  be  presumed  to  be  destined  to  the 
hostile  port  for  the  purpose  of  illegal  traffic     It  is  impossible  to 
relax  the  principle  ;  for  if  it  were  once  admitted  that  a  ship  might 
enter  an  interdicted  port  in  order  to  supply  herself  with  water,  or 
on  any  other  pretence,  a  door  would  be  opened  to  every  species 
of  fraud,  which  in  that  case  it  would  be  impossible  to  prevent,  (d) 
But  with  respect  to  the  persons  whose  trading  with  hostile  nations 
is  thus  prohibited,  it  seems  to  be  established  that  a  natural  born 
subject  of  his  Majesty,  domiciled  in  a  neutral  country,  may  in  re- 
spect of  his.  domicile  be  entitled  to  enjoy  the  commercial  benefits 
and  privileges  belonging  to  the  citizens  of  that  country,  and  be 
CTcmpt  from  the  disabilities  and  restraints  usually  attaching  upon 
a  natural  born  subject     When  a  British    born  subject  domiciled 
in  America  efiecied  a  policy  on  ship  freight  and  goods  from   Ftr- 
ghMy  to  the  ports  in  the  Baltic^  and  the  ship  was  captured  in  her 
way  to    EliineWf    in    Denmark ;    Denmark  being  in  a  state  of 
peace  with  AmericOy  but  at  war  with  this  country,    it  was   held 
that  the  policy  might  be  enforced,  (e)     So  in  a  case  which  oc- 
curred *in  the  Court  of  Admiralty,  goods  which  had  been  taken  as 
coming  from  an  enemy's  port  were  restored  to  the  British  born 
subject  who  was  established  in  a  foreign  country.  (/)     A  person 
who  is  by  birth  a  citiatn  of  this  country  ;  and  consequently  inca- 
pable of  throwing  oiT  his  allegiance  to  his  native  sovereign,  may 
nevertheless  become  by  adoption  a  citizen  in  a  foreign  country,  and 
be  entitled  in  that  character  to  commercial  benefits  secured  by  a 
treaty   with    this  country  to  the    State    by    which  he  has  been 
adopted,  (g) 

When  a  colony  which  has  been  in  the  possession  of  enemies  is 
incidentally  recognized  by  a  British  act  of  state,  as  no  longer 
under  their  dominion,  a  subject  of  this  country  may  lawfully 
trade  to  a  colony  so  recognized,  {h)  A  voyage  to  a  country  which 
has  excluded  British  vessels,  is  not  illegal,  if  no  declaration  of 
war  have  been  published,  no  letters  of  marque  and  reprisals  been 
issued,  nor  any  act  of  hostility  committed  by  this  country,  (i)  A 
voyage  from  this  country  to  a  place  surrendered  to  his  majesty's 
arms,  commenced  after  the  penod  at  which  according  to  articles 
of  capitulation,  it  was  to  be  restored  to  the  enemy,  and  after  in 
fact  it  was  restored,  is  not  ill^^l,  although  in  consequence  of  ex- 


<l)  The  Hoop,  1  Rob  Adn  Rep  196.  (J)  Tbo  Elisabeth,  dtod  in  Potte  v  Beff, 

The  Odin,  lid  850.     8  T  R  656.    lid  8TR546.    1M&S733. 

85.  (r)  Wilson  ▼  MarryaU,  8T  R    31.     1 

aBeU  V  Reid,  I  M  Ic  8  730.  Boa  &  Poll  430.    3ld  113, 114. 

The  Eiehanse,  1  Sdw  Adm  Rep  (A)  BUckbarne  v  Thompeon,  3  Campb 

4t.  61.    15  East,  81  S  C.  Johnson  v  GreaTos, 

(<)  BeU  V  Reid,  1  M  lb  S  716.    1  Haf-  8  Taunt  344. 

gafd,AR  100.  (OMoUervThomnwMi,  SCampbOlO. 
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pected  hostilities  an  order  of  the  king  in  couneii  had  been  issued 
prohibiting  the  clearing  out  of  British  ships  to    the   country  to 
i^hich  the  vessel  was  intended  to  proceed,  and  a  cle9rance  was  in 
consequence  taken  out  for  a  neutral  port  in  the  neighbourhood  ;-^ 
the  object  of  the  adventure  appearing  to  be  to  supply  the  British 
fleet  with  provisions,  and  not  to  defeat  the  order  in  council,  or  to 
carry  on  commerce  in  an  enemy's  country,  (k)     So  a  policy  allow- 
ing  the  vessel  to  trade  to  any  ports  within  a  particular  district,  with- 
in which  there  are  some  hostile  ports  is  good,  unless  it  appear  that 
a  voyage  to  an  enemy's  port  was  in  the  contemplation  of  the  insur- 
ed. ({)     When  a  policy  does  not  appear  upon  the  faceofittobe 
effected  for  the  protection  of  *a  trade  with  the  enemy,  the  Court 
will  not  grant  a  new  trial  in  order  to  enable  the  defendant  to  prove 
that  fact,  when  he  might  have  established  it  on  the  former  trial,  (m) 
Although  a  trading  with   the  enemies  of  this  country  is  thus  il- 
legal, on  the  part  of  British  subjects,  yet  we  have  already  seen 
that  the  King  may,   in  his  discretion,  exempt  any  individuals  or 
any  branch  of   commerce    from  the  disabilities  and    forfeitures 
arising  out  of  a  state  of  war.     And   a  licence  of  this  nature  will 
protect  property  in  the  course  of  conveyance  to  an  enemy's  coun- 
try, for  the  purpose  of  being  there  delivered  to  an  alien  enemy  as 
consignee  or  purchaser.  (»)     A  licence  of  this  nature,  permitting 
a  vessel  bearing  any  flag  except  the  French,  to  import  in  a  direct 
course  from  any  port  in  JVbriray,  Sweden^  or  Denmark^  without 
the  JBoitic,  or  to  sail  in  ballast  from  any  port  north  of  the  ScheUtf 
to  any  port  of  JVWt^ay,   Swedm^  or  Denmark,  without  the  BaUic^ 
and  in  either  case  to  import  from  thence  a  cargo  of  such  goods  as 
are  permitted  by  law  to  be  imported,  not..-.thstanding  all  the  do- 
cuments might  represent  the  vessel  to  be  destined  to  a  neutral  or 
hostile  port,   authorizes,  by  the  first  clause,  a  sailing  from  a  Bri- 
tish port,  whether  north  or  south,  of  the  Scheldt^  to  JWrtroy,  to 
fetch  the  cargo,  (o)     The  first  branch  of  this  licence  would   au- 
thorize  the  ship  in  importing  from    M^orway^  and    taken  alone, 
must  have  the  effect  of  authorizing  the  going  from   any  port  of 
Great  Britain.     For  otherwise  the  effect  of  the  licence  would  be, 
that  though  the  ship  might  legally  sail  from  many  ports  of  Oreat 
Britain,  which  are  north  of  the  Scheldt,  yet  she  could  not  legally 
sail  from  many  other  ports  of  Great  Britain,  because  they  are  south 
of  the   Scheldt,   which  it  is  impossible  to  suppose  was  intended ; 
and  the  only  other  ships  that  could  be  included,  would  be  such 
ships  as  happened    to  be  in  the  ports  of  Norway,  Sweden,   and 
Denmark,  without   the    Baltic,    at  the    time   of  granting  the  li- 
cence.    A  licence  to  proceed  in  ballast  from  any  port  north   of 
the  Scheldt  to  Archangel,  or  any  other  port  in  the   White  Sea, 
there  to  take  in  a  cargo  of  specified  goods,  and  import  them  into 

(k)  Atkinaon  ▼  Abbott,  11  East,  1S5.  59  Geo  3. 

1  Campb  535   S  C.    The  Abby,  5  Rob  (m)  Gist  v  Mason,  1  T  R  84. 

Adm  Rep  254.  (n)  Usparicha  r  Noble,  13  East,  134. 

(0  Muller  V  Thompson,  2Campb6lO.  (o)  Lecbimmant  v  Pearson,  4TmuBt 

Blackbarney  Thompson,  15  East,  81.     3  367. 
Campb  61  S  C  .     Wright  v  Welbic,  H  T 
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Oreat  Britain,  protects  a  vessel  which  had  sailed  from  London, 
a  port  south  of  the  Scheldt,  with  a  cargo  of  colonial  produce^  and 
^taking  in  a  return  cargo  of  specified  goods,  (p)  The  liberty  to  pro- 
ceed in  ballast  from  a  port  north  of  the  Scheldt  was  inserted  with 
a  view  of  facilitating  the  bringing  home  of  the  desired  cargo  ;  but 
the  proceeding  in  that  mode  was  not  imposed  as  a  necessary 
condition.  A  vessel  authorized  by  licence  to  proceed  from  Dant^ 
zic  to  London,  and  thence  to  Bourdeauz,  there  to  load  to  the  des- 
tination of  the  port  from  which  she  departed,  which  licence  was  to 
be  valid  for  one  voyage  only,  including  the  going  and  returning, 
will  be  protected  in  going  from  Dantzic  to  London,  and  thence  to 
Bowdeaux,  at  which  place  the  protection  ceases,  and  an  ulterior 
voyage  from  Bourdeaux  to  London  is  not  protected  by  the  po- 
licy, (q) 

Though  the  king  may  at  common  law  confer  a  licence  to  trade 
with  an  enemy,  in  any  terms,  however  general,  yet  it  is  clear 
that  such  a  licence  may  be  qualified,  in  which  case,  the  party 
who  claims  its  protection  must  conform  to  the  conditions  it  im- 
poses. When  an  order  in  council,  licencing  a  particular  trading, 
18  granted  on  the  express  condition,  that  a  bond  be  given  that 
the  goods  shall  be  exported  to  the  places  proposed,  and  no  other ; 
and  that  a  certificate  shall  be  produced,  within  six  months, 
from  the  British  consul,  or  other  person  there  described,  that  the 
goods  have  been  landed  ; — ^if  the  condition  be  not  complied  with, 
if  no  such  bond  be  given,  the  protection  of  the  licence  is  for- 
feited, and  consequently,  the  voyage  is  illegal,  and  cannot  be  in- 
sured, (r) 

A  licence  of  this  niiJure,  besides  describing  the  voyage  which 
the  vessel  is  to  perform,  usually  qualifies  its  duration  by  mention- 
ing a  particular  day  when  its  protection  is  to  cease.  But  a  li- 
cence to  import  goods  into  this  kingdom  will  continue  to  protect 
the  voyage  insured,  even  beyond  the  time  specified  for  its  termi- 
nation, when  the  vessel  has  been  detained  by  stress  of  weather,  or 
other  accident,  over  which  the  insured  has  no  control,  (s)  Al- 
though a  licence  to  import  goods  into  this  kingdom  from  a  fo- 
reign country  is  limited  in  its  duration  to  the  29th  of  September, 
and  the  ship  does  not  sail  fcom  the  foreign  port  till  the  4th  of 
October,  yet  if  the  goods  are  laden  by  the  12th  of  September, 
*and  the  vessel  is  only  detained  by  contrary  winds,  the  adventure 
is  protected  by  the  licence,  and  an  insurance  at  and  from  the  fo- 
reign country,  is  valid.  (/)  The  licence,  by  mentioning  a  parti- 
cular period  from  its  termination,  certainly  contemplates  as  speedy 
a  prosecution  of  the  voyage  as  the  nature  of  it  will  admit  The 
question,  therefore,  whether  due  dilligence  has  been  used,  seems 
to  be  proper  for  a  jury ;  for  although  the  licence  is  not  so  pe- 
remptory in  respect  of  the  period  fixed  by  it,  as  to  require  a 
strict  and  literal  compliance,   yet  it  must  be  conformed  to  with  all 


I 


(p)  Staniforth  v  Coombe,  6  Taunt  736.  (s)  Schroeder  v  Vaux,  15  East,  53.  Gro- 

[q)  Everth  y  Tunno,  1  B  &  Aid  142.  nini^  v  Crockett,  3  Campb  83. 

(r)  Vtndyek  ▼  Whitmore,  1  East,  475.  (t)  Schroeder  v  Vaax,  I5£aat,  58.    Oio- 

and  aee  4  B  fc  A  184.  ning  t  Crockett,  3  Campb  83. 
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possible  exactness,  (u)     When  no  fraad  has  been  committed, — 
when  no  fraud  appears  to  have  been  meditated, — and  when  the 
parties  have  been  prevented  by  a  power  which  they  could  not 
control  I  from  carrying  an  import    licence  into  literal    execution, 
they  will  be   entitled    to  the  benefit  of    its  protection,   althoui^h 
the  terms  of  it  have  not  been  literally  and  strictly  fulfilled,  {x) 
It  has  even  been  bolden,  that  in  a  case  of  inevitable  necessity,  a 
cargo  imported  into  this  kingdom  may  be  protected,  though  the 
voyage  was  not  even  commenced  till  after  the  licence  had  expir- 
ed ;  (y)  As  for  instance,   where  the  vessel  was  prevented  from  sail- 
ing by  the  frost.     -But  the  circumstances  of  necessity  must  be 
proved  on  the  part  of  the  person,  who  claims  the  protection  of  the 
licence.      A  reasonable  excuse  must  be  assigned  for  the  delay 
which  occurs ;  for  otherwise,  though  every  thing  is  fair  on  the  part 
of  the  insured,  the  licence  to  import  will  not  afford  him  protec- 
tion, (z)     It  should  also  be  remarked,  that  when  the  licence  is  for 
exportation,  it  is  more  strictly  construed  in  regard  to  the'time  spe- 
dfied  for  its  continuance  than  a  licence  to  import.      An  export 
licence  must  be  obtained  at  home,  by  parties  who  have  only  to 
consult  their  own  actions,  and  can  procure  a  licence  as  circum- 
stances may  require ;  whereas,  in  the  case  of  a  licence  to  import 
goods  into  this  country,  the  parties  who  obtain  it  cannot  always 
know  what  circumstances  may  influence  the  foreign  merchants 
nor  be  acquainted  with  the  facts  by  which  their  conduct  must  fre- 
quently be  controlled.     When  a  licence  was  granted  for  the   term 
*of  six  months  for  two  vessels,  navigated  in   any   manner,  and 
sailing  under  any  flag,  to  proceed  from  this  country  to  Hollandf  to 
cruize  from  one  port  in  Holland  to  another,  and  to  import  a  return 
cargo  into  England^  the  licence  containing  a  clause  that  it  might  be 
renewed  on  application  at  the  return  from  each  voyage  ;  and  the 
exporter  delayed  the  sailing  of  the  vessel  till  after  the  six  months,  on 
account  of  advices  which  he  had  received  of  the  vigilance  of  the  doua- 
niers  on  the  coast  of  Holland,  at  which  place  the  trade  was  contra- 
band, it  was  held  that  the  licence  not   having  been  renewed,  would 
not  protect  the  adventure  in  question,  and  that  an  insurance  upon  it 
was  void,  (a)     Under  a  licence  to  export  a  cargo  within  a  limited 
period  to  a  hostile  country,  a  ship  which  clears  at  the  custom-house 
on  the  day  before  the  licence  expires,  but  is  delayed  in  the  river  by 
the  breaking  of  a  bowsprit,  and  does  not  obtain  her  clearing  note  at 
Gravtsmd  till  two  days  after  the  licence  has  expired,  is  not  deemed 
to  have  exported  within  the  time  specified  in  the  condition,  (b)    Ac- 
cording to  the  regulations  in  case  of  exportation,  an  officer  of  the 
custom-house,  called  a  searcher,  goes  on  board  the  vessel  at  Chraves' 
end,   and  delivers  the  cockets  and  clearing  note,  and  until  those 
documents  are  delivered,  the  merchant  cannot  obtain  the  drawback 
to  which  he  may  be  entitled  ;  and  if  the  ship  be  lost  before  she  ar- 

(u)    Siffken  v  AUnutt,  1   M  &  S  44.  5M&S1S2. 

ScDioeder  V  Vaaz,  ISEast,  53.  (2)  Lcevin  v  Cormac,    4  Taunt    483. 

(x)    Leevin  v  Cormac,  4  Taunt   483.  Freeland  v  Walker,  4  Taunt  478. 

PreeUnd  v  Walker,  4  Taunt  478.    Siff-  (a)  Tulloch  v  Boyd,  7  Taunt  47S.    1 

kin  T  GloTer,  4  Taunt  717.  Moore.  174  S  C. 

(9)  EflTurth  V  SmiYh,  5  Taunt  329.    Vide  (6)  Willianii  v  Marshall,  7  Taunt  466. 
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riTes  at  Gravesend^  the  custom-house  will  not  grant  such  drawback 
without  an  order  from  the  treasury.  The  government  do  not  en- 
trust the  captain  of  a  ship  with  the  custody  of  the  documents  neces- 
sary for  his  departure,  till  he  arrives  at  the  last  point  within  their 
control.  These  documents  are  sent  by  government  to  the  officer, 
at  that  point,  and  the  ship  must  call  for  them,  and  is  not  said  to  have 
cleared  till  the  documents  are  delivered  to  the  master  or  captain. 
The  consequence  is,  that  when  a  licence  is  to  remain  in  force  for 
the  export  of  a  cai^o  till  a  particular  day,  the  vessel  roust  receive 
her  documents  at  Ghavesend  before  the  time  is  expired,  and  it  will 
not  be  sufficient  for  her  to  clear  at  the  custom- house  in  Londtm 
within  the  limited  period,  (c). 

2.  The  property  of  a  neutral  may  be  insured  on  a  voyage  to  a 
neutral  or  friendly  port,  although  the  neutral  owner  is  himself 
•resident  in  a  place  occupied  by  the  enemy,  (d)  And  a  neutral 
vessel  may,  without  any  violation  of  neutrality,  be  employed  in 
carrying  enemy's  property  from  the  states  of  the  neutral  to  the 
enemy's  country  i  and,  therefore,  a  neutral  owner  of  goods  insured 
on  a  voyage  from  the  neutral  to  a  hostile  country,  may  recover  on 
the  insurance,  although  the  vessel  was  detained  by  a  British  priva- 
teer, and,  on  the  ship  and  cargo  being  libelled  in  the  Court  of  Admi- 
ralty, some  of  the  goods  found  on  board  were  condemned  as  ene- 
my's property,  and  the  ship  and  the  rest  of  the  cargo  liberated,  (c) 
For  a  neutral  is  at  liberty  to  pursue  to  a  certain  extent  his  commerce 
with  the  enemy,  and  tobe  the  carrier  of  goods  for  the  enemy's  sub- 
jects ;  at  the  risk,  indeed,  of  having  his  voyage  interrupted  by  the 
goods  being  seized,  or  of  the  vessel  itself,  on  board  of  which  they 
were,  being  detained  or  brought  into  British  ports  for  the  purpose 
of  search  ;  but  the  mere  act  of  carrying  enemy's  goods  is  no  violation 
of  neutrality  ;  nor  does  the  arrest  or  detention  of  his  vessel  by  the 
British,  for  the  purpose  of  search,  and  eventual  condemnation  of 
the  goods  which  may  be  found  on  board  belonging  to  an  enemy, 
constitute  any  breach  of  the  duty  which  we  ourselves  owe  to  the  neu- 
tral. The  indemnity  afforded  by  a  policy  under  such  circumstan- 
ces, is  not  an  indemnity  to  the  enemy,  or  to  a  neutral  forfeiting  his 
neutrality,  by  an  act  hostilely  done  by  him  against  the  interests 
of  Great  Britaitiy  but  is  an  indemnity  to  a  neutral,  as  such  against 
the  consequences  of  an  act  innocently  and  allowably  done  by  him  in 
the  exercise  of  his  own  neutral  rights,  and  as  innocently  and  allowa- 
bly, to  a  certain  degree,  controuled  and  interrupted  on  our  part,  in 
the  exercise  of  our  rights  as  belligerents,  against  enemy's  property 
found  on  board  the  ship  of  a  neutral.  These  rights,  though  they 
are  in  a  degree  adverse  to  each  other,  do  not  therefore,  in  the  exer- 
cise of  them,  necessarily  place  one  party  in  the  situation  of  enemy  to 
the  other.  The  various  competitions  for  commercial  advantage  and 
superiority  which  take  place  between  different  nations — ^tbeir  mutual 
exclusions  of  each  other  by  their  respective  municipal  regulations, 
are  so  many  acts  of  adverse  policy  and  confficting  rights  exer- 

(e)  WUUams  ▼  Marshall,  6  Taunt  S90.        (^  Bromley  v  nesaltine,  I  Caropb  75. 
f  Manh,  92  S  C.    7^Ta\int  468  S  C.    1        («)  Barker  v  Blakee,  9  East,  283. 
Meora,  16S. 
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ctsed  towards  each  other,  but  they  occur  without  producing  any 
^breach  of  national  amity.  It  is  not  a  breach  of  any  implied  duty 
in  the  subjects  of  either  state  to  effect  insurances  upon  such  rival 
or  exclusive  commerce  or  interests  of  the  other.  Cases  of  express 
public  prohibition,  and  that  degree  of  assistance  to  enemies 
which  constitutes  a  society  in  war  against  any  particular  state, 
fall  of  course  under  a  different  consideration,  and  must  necessarily 
be  understood  as  interdicted  subjects  of  insurance  in  every  coun-' 
try  to  which  this  species  of  contract  is  known.  To  render  an 
insurance  legal,  it  must  appear  that  the  voyage  and  trade  are  not 
of  a  hostile  description,  nor  otherwise  expressly  or  impliedly  for- 
bidden by  the  law  and  policy  of  this  country,  or  by  the  hw  of 
nations.  When  a  neutral  violates  his  neutrality  by  affording 
direct  assistance  to  the  enemy  ;  when  he  supplies  the  enemy  with 
articles  which  by  the  law  of  nations  are  regarded  as  contraband 
of  war,  (c)  viz.  arms,  ammunition,  and  warlike  stores,  (/)  masts,  (g) 
sailcloth,  (A)  hemp  and  torse,  (?')  pitch  and  tar,  (fc)  or  articles 
declared  contraband  by  express  treaty,  his  traffic  becomes  illegal. 
Formerly,  by  the  law  of  nations,  the  carrying  of  articles  which 
were  contraband  of  war  worked  a  forfeiture  of  the  ship  ;  but  in 
modem  times,  except  where  the  contraband  articles  belong  to  the 
owner  of  the  vessel,  or  where  the  case  is  attended  with  parti- 
cular circumstances  of  aggravation,  the  penalty  has  been  mitigated 
to  a  forfeiture  of  freight  and  expenses.  (Z)  Where  the  owner  of 
the  cargo  has  any  interest  in  the  ship,  the  whole  of  his  property 
will  be  involved  in  the  same  sentence  of  condemnation  ;  for  where 
a  man  is  concerned  in  an  illegal  transaction,  the  whole  of  his  pro- 
perty embarked  in  that  transaction  is,  by  the  practice  of  the  court 
of  admiralty  liable  to  confiscation.  When  the  owner  of  the 
cargo  is  only  part  owner  of  the  vessel,  his  share  only  will  be 
condemned,  if  the  other  part  owners  had  no  connexion  with  the 
contraband  trade  ;  for  the  part-owners  of  the  vessel  who  are  not 
•general  partners  with  the  delinquent  trader  are  not  necessarily 
affected  by  his  criminal  acts,  (m) 

S.  To  trade  in  violation  of  a  blockade,  (n)  or  embargo,  (o)  of 
the  provisions  of  a  treaty,  (p)  or  of  a  Royal  Proclamation,  (q)  is 
an  illegality  which  will  vitiate  an  insurance  on  ship,  freight,  or 
goods,  embarked  in  the  illegal  traffic.  The  right  to  blockade  the 
ports  of  an  enemy  is  by  the  law  of  nations  perfectly  clear ;  and 

(e)  Vattel  b  3  c  7  s  101, 1 12,  p  338,  335.  330.  Mcrcurius,  1  Rob  Adih  Rep  2SS  n  (a). 

I  n  VatteL  b  3  c7  8  ll«.  Grot  b  3  c  The  Immanuel,  2  Rob  205,206. 

105.   SeeaUo  the  enumeration  33Geo  3c  (m)  Jonge  Tobias,  1  Rob  A  R  329. 

i'l'   f  o  (n)  Vattel,  p939l3c7sll7.  Grot518, 

(r)  The  Staadt  Embden,  1  Rob  Ad  Rep  519, 1  3  ch  1  s  5.    3  Rob  Adm  Rep  324. 
«7  M  (o)  Delmada  V  Mottcux,  Park  357.  IT 

U)  The  Neptune,  3  Rob  Ad  Rep  108.  R  26  note(a)  S  C.  1  Bos  &  Pul  348.  3  Inat 

(»)Gute  Michael,  4  Rob  94.  The  Apollo,  168.       .  orppenQ    «j7n 

Id  158.    The  Evert,  4  Rob  A  R  354.      ^        Cp)  Bird  v  Apoleton,  8  T  R  509    570. 

(k)  The  Sarah  Christina,  1  Rob  A  R  J^bcre  treaty  con6inied  by  37  Geo  3  c  97 

S4I.    The  Jonge  Tobias,  1  Rob  A  R 329.  The  Eenrom,  2  Rob  A^dm  R^p  6  7.    Vide 

Twee  Joffrowen,  4  Rob  A  R  242.    The  tamen  Lever  v  Fletcher,  Park  360. 
Maria,  4  Rob  166  a.                             ^  (9)  3  1  nst  1 62. 

(Z)  The  Jonge  Tobias,  1  Rob  Adm  Rep 
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it  is  fully  established  that  the  belligerent  has  a  right  to  exclude 
all  communication  from  a  place  besieged  or  blockaded,  and  to 
treat  as  enemies  those  who  attempt  to  enter  or  to  carry  any  thing 
to  the  district  invested.  (5)  This  interdiction  of  commerce  with 
a  blockaded  port  has  been  said  to  be  one  of  the  most  universal 
and  simple  operations  of  war  in  all  ages  and  countries,  excepting 
such  as  are  merely  savage  ;  a  principle  upon  which  nations  have 
acted  in  every  state  of  civilized  society  since  the  first  records  of 
mankind,  (t)  And  in  a  recent  case,  where  merchants  residing  in 
the  kingdom  of  JIforocco,  had  shipped  a  cargo  for  a  port  in  Hol^ 
land  under  blockade,  it  was  held  by  the  court  of  admiralty  that 
the  cargo  was  liable  to  confiscation,  (u) 

The  object  of  a  blockade  is  to  cut  off  all  communition  of  com- 
merce with  the  place  blockaded,  and  is  not  confined  to  preventing 
the  importation  of  supplies,  but  equally  prevents  exports  and  im- 
ports. The  act  of  egress  is  in  general  equally  culpable  with  an 
act  of  ingress,  and  the  vessel  engaged  is  liable  to  seizure  and 
confiscation.  There  may  indeed  be  cases  of  innocent  egress 
where  vessels  have  gone  in  before  the  blockade  was  imposed,  and 
under  such  circumstances  they  may  be  at  liberty  to  withdraw 
themselves.  But  even  then  a  question  would  arise,  whether  it 
was  attempted  to  carry  out  a  cargo  ;  for  that  would,  as  already 
observed,  contravene  the  chief  purposes  of  the  blockading  power,  (x) 

*It  is  necessary  that  the  blockade  should  be  notified  in  some 
mode  or  other  to  neutral  merchants  in  order  to  fix  them  with  the 
penalties  consequent  upon  an  infraction  of  it.  The  most  solemn 
and  public  manner  of  notifying  a  blockade  seems  to  be  by  a  de- 
claration to  foreign  governments  ;  and  this,  though  sometimes 
omitted  in  the  practice  of  nations,  appears  to  be  the  most  de- 
sirable method,  (y)  The  effect  of  such  a  notification  is  to  pre- 
clude the  excuse  of  ignorance  in  all  the  individuals  of  those  go- 
vernments to  whom  it  is  made,  who  will  then  violate  the  block- 
ade by  the  mere  act  of  sailing  for  the  blockaded  port,  (z)  Where 
the  blockade  is  not  notified  in  this  manner,  the  want  of  personal 
information  will  protect  an  apparent  delinquency  ;  but  notice  may 
be  given  on  the  spot  to  those  who  come  from  a  distance  by  the 
force  engaged  in  the  blockading,  (a)  and  after  a  lapse  of  time  no- 
tice will,  it  seems,  according  .to  circumstances,  be  presumed,  (b) 
When  a  blockade  which  has  been  duly  notified  is  revoked,  it  is 
the  duty  of  the  belligerent,   to  notify  the  revocation,  (c) 

A  voyage  undertaken  in  violation  of  an  embai^o  or  a  Royal 
proclamation  lawfully  issued,  is  also  illegal.  Embargoes  im- 
posed by  Royal  proclamation  in  time  of  war,  on  shipping  in  the 

(1)  Vattel,  p  339  b  3  c  7  b  117.     Orot  Neptunus,  2  Rob  110. 

518,  519, 1  3  ch  1  8  5.  (z)  Tho  Yrow  Johanna,  S  Rob  Adm 

(I)  The  Hurtige  Hane,  3  Rob  Adm  Rep  Rep  109. 

324.   2Id  Iia  (a)  Id  ibid. 

(u)  Id  ibid.  (6)  The  Hurtige  Hane,  3    Rob  Adm 

(x)  The  Frederick  Moliie,  1  Rob  Adm  Rep  328.    3  Rob    111    note  (a).    The 

Rep   8ft.  The  Yrow  Judith,   1  Rob  150.  Jonge  Petronella,  9  Rob  181. 

Neptunas,  1  Rob  171.  (e)  Yrow  Johanna,  2  Rob  Adm  Rep 

(y)  Yrow    Judith,  1  Rob  152.    The  109.    TheNeptanus,  1  Id  171. 
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ports  of  Great  BrUamf  are  undoubtedly  legal  and  equally  bind- 
ing in  point  of  authority  with  an  act  of  Parliament.  Consequently 
the  breach  of  an  embargo  ia  a  criminal  act ;  and  an  insurance  on 
a  voyage  which  involves  such  a  violation  is  illegal  and  void,  (d) 
When  a  neutral  ship,  after  an  embai^o  had  been  laid  upon  pro- 
visions in  Ireland^  took  in  a  cargo  of  the  prohibited  description, 
(having  obtained  clearances  and  bills  of  lading  for  a  neutral 
country  ;  having  then  sailed  for  an  enemy's  port,  and  having 
been  taken  and  carried  into  Barbadoes  where  the  cargo  was  con- 
demned in  the  Vice- Admiralty  court  as  enemy's  property  and  the 
ship  restored  without  freight,)  an  insurance  on  the  ship  was 
*holden  void  ;  for  in  this  case  there  was  a  plain  violation  of 
the  embargo,  and  some  proof  of  the  illegality  was  indeed  afforded 
by  the  ship's  having  been  ordered  to  be  restored  without  freight  (e) 
The  king  in  time  of  war  has  an  undoubted  right  to  lay  an  em- 
bargo; (/)  in  time  of  peace  his  authority  to  do  so  without  the 
sanction  of  Parliament  appears  questionable ;  (g)  for  on  one  oc- 
casion, a  proclamation  laying  an  embargo  during  peace  on  ves- 
sels laden  with  wheat,  being  considered  contrary  to  law,  and  in 
particular  to  the  statute  22  Car.  2.  c.  13.,  the  advisers  of  the 
measure  and  persons  concerned  in  its  execution  were  indemni- 
fied by  act  of  Parliament,  (h)  Those  proclamations  are  valid 
which  are  grounded  upon  and  intended  to  enforce  the  existing 
laws  of  the  realm,  (t)  Thus  the  king  may  prohibit  his  subjects 
from  leaving  the  realm  ;  (k)  or  command  their  return  if  absent ;  (I) 
or,  as  observed  by  Blackstone,  may  compel  aliens  to  leave  the 
country  whenever  he  sees  occasion,  {m)  There  are  also  various 
instances  in  which  proclamations  are  issued  by  the  Crown  under 
the  express  authority  of  acts  of  Parliament.  Thus  by  statutory 
regulation,  his  Majesty  prohibits  when  occasion  may  require,  either 
by  proclamation  or  order  iu  council,  the  exportation  of  gun- 
powder, saltpetre,  arms,  ammunition,  and  naval  stores  ;  (o)  the 
parties  offending  being  liable  to  pecuniary  penalties,  to  a  for- 
feiture of  the  articles  illegally  exported,  (p)  and  of  the  ship  in 
whicb  they  are  conveyed,  (q)  When  an  order  in  council  had 
been  issued  allowing  the  exportation  of  gunpowder  and  ammuni- 
tion on  security  being  given  to  the  officers  of  the  customs  that  the 
articles  exported  should  be  employed  in  traffic  on  the  African  coast ; 
and  an  English  vessel  exported  a  cargo  of  this  description,  and 
*gave  security  for  its  being  legally  employed,  having  however  pre- 
viously agreed  that  part  of  the  cargo  should  be  delivered  on  the 

(d)  Delmada  v  Motteux,  Park  357.    1  rog^ative,  D  34.     Fitz  N  B  193.    7  Ed  S5. 

T  R  85  note  (a).    S  C  1  Bob  &  Pul  348.  (/)  Id  ibid. 

(<)  Delmada  V  Motteux,  Park  357.     1  (tn)  1  Bla  Com  259, 8A0.    See  upon  thii 

T  R  S5  note  a  S  C     J  Bos  ft  Pul  34S.  sabject,  Cbittv'a  Treat  on  Com  Law,  1 

(/)  Verba  Lord  Mansfield,  Delmada  v  vol   143.,  and  Chitty  Jun  Prerog  Cr  49. 

MoUeax,  ub  sap.     1    Bla  Com  270.    4  There  appears  to  be  little  direct  authority 

Mod  177,  179.  upon  the  subject,  and  Mr  Serjeant  HiU 

(r)  Id  ibid.  seems  to  have  been  of  opinion  that  the. 

(i)  7  Geo  3  c  7  and  see   Chitty,  jun  right  did  not  exist  at  common  law. 

Pnerog  Cr  164.  (o)    89  Geo  S  c  16.     33  Geo  3  c  8.    19 

(<)  3  Inst  16S,  Car  2  c  4  s  18. 

(k)  1  Bla  Com  265,  270.    Manratt  v  (p)  89  Geo  8  cl6  s  8. 

Wilson,  1  Bos  &  Pul  443.    Com  Dig  Pre-  (q)  33  Geo  3  c  8  s  3. 
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coast  of  Africa  to  an  American  ship,  it  was  held  that  an  insur- 
ance  on  the  American  from  Africa  to   Charkstofm  was  illegal, 
being  intended  to  protect  the  latter  vessel  in  carrying  into  effect 
the   agreement  for    the  illegal  exportation,  (r)     The  goods,    in 
this  case,  instead  of  being  employed  according  to  the  bond  which 
had  been  given,  in  commerce  on  the  coast  of  Africa  were  delivered 
under  th^  agreement  to  the  Americans  ;  and  the  American  owner 
being  aware  of  the  illegality  of  the   transaction  and  participating 
in  it,   the  insurance  upon  his  account  was  illegal.     So  when  it 
was  agreed  between  two  parties  that  they  should  be  jointly  in- 
terested in  certain  proportions  in  a  voyage  to  be  undertaken  by 
a  particular  vessel    from   Liverpool  to   Holland  with  a  cai^o  of 
rock  salt,   and   also  in  a   further  voyage  to   South  America^  with 
a  view  of  sending  out  military  stores  to   that  quarter  ;  the   ex- 
portation of  military  stores  having  been  then  prohibited   by  an 
order  in  council  ;  the  agreement  was  considered  as  contemplating 
one  entire   and  continued  adventure  which  was  prima  facie  illegal ; 
and  although  the  stipulation  might  have  been  legalized  by  the 
expiration  of  the  time   specified   in  the  order  in  council,  by  a  li« 
cence    being  procured   for*  the  exportation  of  the  stores,   or  by 
the  abandonment  of  the   illegal  part  of  the  voyage,  yet  as  the 
adventure   was  apparently  illegal,  it  was  held  incumbent  on  the 
party  who  sought  to  establish  a  claim  under  it,  to  shew  that  a  li- 
cence was  intended  to  be  obtained,  or  that  under  the  circum- 
stances,  the  contract  was  not  made  with  an  illegal  design,  (s) 

4.  Another  instance  of  illegal  trade  which  deserves  our  notice, 
occurs  in  the  case  of  voyages  prohibited  by  the  navigation  laws. 
The  provisions  laid  down  by  this  code  of  laws  are  of  great  extent 
and  importance  in  their  operation  upon  the  trade  of  this  country  ; 
and  it  becomes,  therefore,  material  to  consider  the  construction 
which  has  been  adopted  with  regard  to  them  in  cases  of  insurance. 
It  was  the  policy  of  the  legislature  in  framing  this  code,  to  pro- 
mote the  increase  of  British  shipping  and  navigation  as  a  means 
of  national  defence, .  and  to  secure  to  the  parent  state  the  benefits 
*to  be  derived  from  her  colonial  settlements.  In  pursuance  of 
these  principles,  the  trade  with  the  colonies,  (though  formerly 
much  more  restricted  than  at  present^)  is,  at  present,  regulated 
by  the  statutes  3  Geo.  4.  c.  44  and  45,  the  first  of  which  respects 
the  trade  between  the  British  possessions  in  America  and  the 
West  Indiesy  and  other  places  in  America  and  the  West  Indies  ; 
the  second  regulates  the  trade  between  our  possessions  in  America 
and  the  West  Indies^  and  other  parts  of  the  world.  The  statute 
3  Geo.  4.  c.  43.  regulates  the  trade  of  the  United  Kingdom  in  the 
produce  of  Asia^  Africa^  and  America^  as  well  as  in  European  pro- 
duce, and  is  entitled,  an  act  for  the  encouragement  of  navigation 
and  commerce,  by  regulating  the  importation  of  goods  and  mer- 
chandize, so  far  as  relates  to  the  countries  or  places  from  whence, 

(r)  Gibson  v  Service,  5  Taant  433.    1        («)  Holland  v  Hall,    1  Bam  k.  Aid  53. 
Marsh  Rep  1 19  S  C.    Gibson  v  Mair,    1     Vide  ante,  page  16. 
Marsh  Rep  41. 
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and  the  sbips  in  \vhich  such  importation  shall  be  made.  The 
trade  of  this  country  with  foreign  parts  is  also  regulated  by  the 
treaties  usually  called  reciprocity  treaties,  and  the  acts  of  parlia* 
ment  upcHi  which  they  are  grounded,  {t)  while  a  variety  of  the 
older  laws  which  required  importation  to  take  place  in  British 
ships  only  is  now  repealed.  (ii)  It  would  be  foreign  to  our  pur- 
pose on  the  present  occasion  to  detail  the  numerous  provisions  of 
these  important  laws  ;  and  we  shall  therefore  content  ourselves 
with  stating  the  leading  principles  by  which  the  Courts  have  been 
governed  in^the  construction  of  them  in  cases  of  insurance. 

When  a  policy  was  effected  on  goods  on  board  a  Danish  ship,  at 
and  from  Bef^al  to  Copenhagen,  and  the  ship  took  in  her  loading 
at  Calcutta  contrary  to  the  first  section  of  the  12  Car.  2.  c.  18.  (x) 
(which  enacted  that  no  goods  should  be  imported  into,  or  exported 
out  of  the  British  colonies  in  Jlsia^  Africa^  or  America^  except  in 
British  owned  ships,  or  those  of  the  built  of  and  belonging  to  the 
colonies^  and  having  the  master  and  three-fourths  of  the  mariners 
English,  upon  pain  of  the  forfeiture  of  the  goods  imported  or 
exported,  and  of  the  ship,)  the  insurance  was  holden  void  ;  al- 
though it  appeared  that  foreign  vessels  had  in  practice  been  often 
loaded  at  Calcutta^  and  the  practice  had  been  authorized  by  act  of 
parliament,  (y)  soon  after  the  particular  shipment,  (z)  In  like 
^manner,  "when  a  Swedish  ship  was  insured  at  and  from  her  loading 

C>rt  in  the  East  Indies  to  Ctotlenburghy  and  piart  of  the  cargo  was 
den  at  Madras,  in  the  East  Indies,  the  insured  was  holden  (a)  in- 
capable of  recovering,  the  voyage  being  in  contravention  of  the  na- 
vigation laws,  {b)     The  trading  in  this  instance  was  supposed  to 
have  been  legalised  by  the  provisions  of  the  33  Geo.  3.  c.  52.  s.  139., 
which  enabled  the  servants  of  the  East  India  Company,  or  free  mer- 
chants licensed  by  the  Company,  to  buy  any  goods  in  India,  and 
sell  them  again  in  that  country  to  the  subjects  of  foreign  states. 
But  this  act,  though  it  gave  to  foreigners  the  right  to  buy  and  sell, 
did  not  remove  the  obligation  to  export  in  British  ships.     By  virtue 
of  the  statute  12  Car.  2.  c.  18.  s.  18.,  which  prohibited  the  carrying 
of  sugar  and  other  enumerated  goods  of  the  plantations  to  any 
place,  except  some  other  of  the  British  plantations,  or  to  Great  BrU 
lam,  it  was  held,  that  colonial  produce  could  not  lawfully  be  shipped 
from  the  BrUish  West  Indies  foi  Gibraltar  :  Gibraltar  not  being  a 
plantation,  but  a  mere  fortress  or  garrison,  from  which  no  produce 
18  raised,  and  an  insurance  on  the  voyage  was  held  illegal,  (c)     In 
like  manner,  a  contract  to  carry  a  cargo  of  sugar  and  rum  and  other 
West  India  produce  to  JUaUa  was  held  illegal,  Malta  not  being  a 

(I)  See  M  to  America,  3  Qeo  4  c  43  0  •     (y)  37  Geo  3  c  117. 

17.    49  Geo  3  c  59.    59  Id  c  54.— Po<  (x)  Morck  v  Abel,  3  B  )8  &  Pul  35. 

tec^lf  3  <^^  4  c  43  ■  18.    59  Geo  3  e  54*  (a)  Chalmers  v  Bell,  3  Bos  &  Pal  604. 

fcc.  (6)  IS  Car  9  c  18  8  1.    7fc8W3cSi 

(m)  See  the  repeal  bj  3  Geo  4  e  42.  e  9. 

Holt'eTreatieeonShipp.Sl.  (c)  Lubbock  ▼  Petta,  7  East,  449.    8 

(x)  See  the  new  legulationi,  3  Geo  4  e  Smith,  401  S  C. 
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plantation  within  the  meaning  of  the  navigation  laws,  (d)    The 
term  plantation  in  the  navigation  acts  was  applied  only  to  colonies 
which  were  settled  principally  for  the  purpose  of  raising  produce ;  it 
was  never  extended  to  the  British  dominions  in  Europe^  either  to 
Dunkirk  whilst  that  was  in  our  possession,  or  at  the  present  day,  to 
Jersey^  Cruemsey^  or  the  islands  in  the  English  channel,  (e)     So  un« 
der  the  12  Car.  9.  c.   18.  s.  8.  the  importation  of  Russian  produce  in  a 
Swedish  ship  from  Russia  to  England  was  illegal  and  the  insurance 
upon  the  adventure  void.  (/)     So  by  ^virtue  of  the  statute  15  Car. 
2.  c.  7.  the  exportation  of  British  manufactures  from  the  Cape  of 
Oood  Hope  to  a  port  in  the  eastward  in  his  Majesty's  possession^ 
namely  to  the  Island  of  Bourbon,  was  held  illegal :  the  goods  not 
being  carried  directly  from  Great  Britain;  and  the  underwriters 
were  held  entitled  to  insist  on  the  illegality  of  the  voyage,  although 
an  order  in  council  had  previously  issued  in  pursuance  of  an  act  of 
Parliament,  authorizing,  under  certain  restrictions,  the  carrying  of 
goods  to  and  from  the  Cape  of  Good  Hope^  the  order  in  council  and 
act  of  Parliament  on  which  it  was  founded  not  appearing  to  be  in- 
tended to  dispense  with  the  provisions  of  the  navigation  laws,  {g) 
When  a  statute,  passed  with  a  view  of  restraining  the  effects  of  the 
navigation  laws,  authorised  during  the  then  existing  war,  the  impor- 
tation into  Great  Britain  of  all  sorts  of  wool,  and  the  importaUcm 
into  Ireland,  of  all  sorts  of  wool  and  cotton-wool ;  (h)  the  importation 
of  cotton-wool  into  Great  Britain  was  held  not  to  be  legalized  by  this 
act  of  Parliament ;  and  therefore  insurances  on  foreign  built  and 
foreign  navigated  ships  engaged  in  the  carriage  of  cotton-wool  on 
voyages  from  Pensacola  to  Liverpool,  (t)  and  from  Amelia  Island  to 
Liverpool  {k)  were  respectively  held  to  be  illegal.     However,  when 
it  does  not  appear  upon  the  face  of  the  agreement  that  any  illegality 
was  contemplated,  and  a  part  of  the  voyage,  though  it  might  be  ille- 
gal if  things  continued  in  their  present  state,  is  yet  capable  of  being 
rendered  valid  by  a  licence,  or  by  the  compliance  with  some  condi- 
tion, the  time  of  performance  of  which  has  not  arrived,  it  will  be  pre- 
sumed in  such  a  case  that  the  conditions  of  the  law  would  have  been 
complied  with,  or  if  that  were  found  impossible,  that  the  illegal  part 
would  be  abandoned,  and  the  policy  will  be  valid  where  no  illegality 
has  taken  place.    Therefore,  when  an  insurance  was  effected  on  ship 
and  freight  from  this  country  to  the  Azore  Islands,  and  the  ship  hav- 
ing been  chartered  for  a  voyage  from   Great  Britain  to  the  Azores, 
and  back  again  to  London,  was  sent  to  sea,  with  a  crew  which  did 

(d)  Rubichon  ▼  Hamble,  1  Dow  Rep  totboseof  another  nation.  Redhead  yCt- 

191.    48  Geo  3  c  69.     41  Geo  S  c  103.  ter,  4  Campb  188.    1  SUrk  14  8  C. 

Br  S  Geo  4  c  43  a  10  it  ii  declared  that  the  (g)  Gray  ▼  Lloyd,  4  Taunt  136.   Vid«  5 

island  of  Malta  and  ita  dependencies  shall  S  Geo  3  c  100.     Tomlinson  ▼  Anderson, 

for  all  purposes  be  deemed  and  taken  to  be  1  Taunt  287, 232,  233. 

in  Europe.  (k)  43  Qeo  3  c  153  s  13  ealarged  by  Si 

ie)  Lubbock  ▼  Potts,  7  East,  449.  Geo  3  and  now  expired. 

/)  Hentig  and  Others  y  Stanifortb,  i  (i)  Oliverson  ▼  Loughman,  4  M  &  S 

Mk8  122.    4 Campb 270.     1  Stark  254  346.     Haines  ▼  Busk,  5  Taunt  529.    II 

8  C.    The  place  of  built  of  a  vessel  is  the  Car  2  c  18  s  3. 

]plaee  where  she  was  constructed,  though  (k)  Pearee  ▼  Cowie,  4  Campb  363.    1 

•lie  may  have  been  repaired  at  very  great  Holt,  69.    S  C  Haines  v  Busk,  5  Taunt 

•jpence,  and  b«r  flag  and  register  altered  521.    12  Car  2  cl8  s  3. 
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•not  contain  Ihe'proportion  of  British  mariners  required  by  the  na- 
vigation laws,  (m)  for  the  intended  importation  into  this  country, 
the  insurance  was  holden  not  to  be  invalid  on  this  account,  it  being 
competent  to  the  owners  to  obtain  the  requisite  proportion  of  sea- 
men before  the  importation  ;  and  therefore,  even  supposing  the 
outward  and  homeward  voyages  to  be  inseparably  connected,  the 
homeward  voyage  was  not  necessarily  illegal.  In  like  manner,  it 
was  determined,  that  no  objection  existed  to  the  insurance,  on  the 
ground  that  the  vessel  was  not  of  British  construction  or  British 
registry,  an  act  of  parliament  (n)  having  been  previously  passed, 
by  which  bis  Majesty  was  Authorized,  notwithstanding  the  navigation 
laws,  to  licence  during  the  war  an  importation  of  this  nature  in  a 
foreign  vessel,  and  therefore  a  licence  might  have  been  obtained 
before  the  homeward  voyage  was  carried  into  effect ;  and  the  trad- 
ing would  thus  have  been  rendered  legal,  (o)  When  a  charter 
party  was  entered  into  for  a  Prussian  vessel  to  proceed  to  CAarZe^- 
tan  in  SotUh  Carolina^  and  from  thence  to  the  United  Kingdom, 
war  then  existing  between  this  country  and  America^  it  was  held  that 
the  voyage  was  not  necessarily  illegal,  so  as  to  prevent  the  broker 
from  recovering  a  compensation  for  his  trouble  in  procuiing  the 
freight  from  the  party  for  whose  benefit  it  was  done,  the  voyage 
from  Charkstan  to  Great  Britain  being  at  all  events  capable  of 
being  legalized,  by  means  of  licences,  before  it  was  carried  into 
execution,  (p)  But  where  an  agreement  was  made  for  the  sale  of 
a  share  of  a  ship,  to  be  employed  on  a  joint  adventure  in  the  ex- 
portation of  military  stores  to  South  America^  contrary  to  an  order 
in  council  then  in  force,  it  was  held,  that  as  the  agreement  wa4 
entire,  and  contained  on  the  face  of  it  an  illegal  stipulation,  it  waa 
incumbent  on  the  party  seeking  to  enforce  it,  to  shew  that  means 
had  been  used  to  obtain  a  licence,  or  that  the  illegal  purpose  had 
been  abandoned,  and  that  in  the  absence  of  such  evidence,  the 
agreement  could  not  be  enforced  by  one  of  the  parties  against  the 
other,  (o) 

*6.  The  exclusive  right  of  trading  with  the  East  Indies  waa 
first  effectually  secured  to  the  East  India  Company  by  the  statute 
9  and  10  W.  S.  c.  44.  (r)  The  privileges  conferred  upon  this  com- 
pany were  said,  in  one  case,  to  be  so  interwoven  with  the  general 
interests  of  the  state,  that  the  infringement  of  them  was  not  to  be 
regarded  merely  as  a  private  injury,  but  as  a  public  mischief,  and 
wrong,  (s)  The  penalties  imposed  by  the  81st  section  of  the  9th 
and  lOtb  W.  S.  c.  44.  were  repealed  by  the  statute  S3  Geo.  3.  c^ 
52.,  but  the  privileges  of  the  company  still  continued,  and  under-L 

(m)  12  Car  S  c  IS  8  14.  (q)  Holland  and  others  v  Hall  aqd  Oth^. 

In)  49  Geo  3  c  60.    4  Taunt  S63.  ere,  1  B  &  Aid  58. 

(o)  SeweU    v    Roy   Ezch  Asi  Co.,  4  (r)  Vide 4  Geo  4  c  80  infm^ 

Taaot  836.    Cohen  y  Hannam,  5  Taunt  (t)  Camden  v  Anderson,  I  Boa  h  Pul 

105.    Haines  v  Busk,  5  Taunt  527.    Hoi-  277 ;    and  see  id  298.     3  T  R  44,  per 

land  ▼  Hall,   1   Bam  &  Aid  53.    Gill  v  Lotd  Kenyon.    9  East,  419.    Lightfoot  t 

Danlop,  7  Taunt  204  and  post.  Tenant  I  Bos  &  Pul  551 .    Ex  parte  Ida- 

(p)  Batnes  V  Bash,  5  Taunt  521.    Vide  ther,  3Ves  373.    TeQ«Dt  x  GlioU,  1  Bos 

tuaen,  Holland    v  Hall,   1  Bam  k  Aid  &  Pul  3, 
IS. 
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writers  insisted  with  effect  on  the  illegality  of  policies,  by  which 
the  exclusive  trade  was  violated,  after  the  passing  of  the  3S  Geo. 
8.,  (t)  as  they  may  do  now  within  the  bounds  prescribed  by  the 
statute  4  Geo.  4.  c.  80.  Thus,  when  a  ship  employed  in  the  trans* 
port  of  convicts  and  government  stores,  obtained  a  licence  from  the 
East  India  Company,  to  proceed  to  Botany  Bay^  a  place  within  the 
Company's  limits,  and  to  go  afterwards  to  Bombay,  in  order  to  pro- 
cure a  return  cargo,  and  the  ship,  instead  of  complying  with  the 
terms  of  the  licence,  traded  to  Goa,  a  port  in  the  East  Indies^  with 
goods  different  from  those  which  the  licence  specified,  the  policy 
upon  the  voyage  was  held  invalid,  as  breaking  in  upon  the  rights  of 
the  Company,  (u)  But,  by  a  late  act,  British  vessels  are  in  general 
allowed  to  carry  on  a  free  trade  with  the  East  Indies,  except  so  far 
as  regards  the  trade  witli  China,  and  the  trade  in  tea,  which  still  be. 
long  exclusively  to  the  Company,  (x) 

The  exclusive  privileges  which  formerly  belonged  to  the  South 
Bea  Company,  have  been  abolished  by  the  statute  56  G^eo/  3. 
c.  67.  Whilst  these  privileges  existed  they  were  regarded  as 
vested  rights  in  the  corporation,  which  could  not  therefore  be 
taken  away,  without  a  plain  declaration  on  the  part  of  the  legis- 
lature to  that  effect,  or  without  some  clear  and  unequivocal  ex- 
pressions from  which  such  plain  intent  might  be  inferred.  Thus 
the  statute  45  Geo.  3.  c.  34.  made  it  lawful  for  his  Majesty, 
during  the  then  existing  war,  to  grant  licence  to  British  subjects 
*to  import  into  this  kingdom,  on  their  own  account,  or  on  account 
of  the  subjects  of  states  in  amity,  from  any  country  in  America 
belonging  to  an  European  sovereign,  any  goods,  whether  manu- 
factured or  not,  which  were  the  produce  of  that  country,  and  not 
prohibited  to  be  used  in  this  kingdom,  in  any  ship  belonging  to 
a  state  in  amity  with  his  Majesty,  under  certain  restrictions  men- 
tioned in  the  act.  This  statute  was  at  first  supposed  to  make  it 
lawful  during  the  war,  for  British  subjects  to  employ  the  ships  of 
states  in  amity  to  bring  goods  from  the  western  coast  of  Souih 
America;  but  this  construction  was  afterwards  held  to  be  erro- 
neous, and  it  was  determined  that  foreign  vessels  could  not 
during  the  war,  without  a  South  Sea  licence,  traffic  to  the 
western  coast  of  South  America,  (y)  Before  the  abolition  of 
the  corporate  privileges,  viz.  by  the  statute  47  Geo.  3.  sees.  1. 
c.  23.,  the  South  Sea  Company  was,  after  the  17th  day  of 
September,  1806,  divested  of  the  exclusive  privilege  of  trad- 
ing to  all  places  belonging  to,  or  in  the  possession,  or  under 
the  dominion  or  protection  of  his  Majesty  on  the  east  side  of 
.  America,  from  the  river  Orinoco  to  the  southernmost  part  of 
Terra  del  Fuego,  and  on  the  west  side  of  America,  from  the 
Bouthernmost  part  of  Terra  del  Fuego,  through  the  So^h  Seas, 
to  the  nothernmost  part  of  America.  Buenos  Ayres,  which  had 
been  captured  by  the  British  forces,  and  had  remained  a  short 
time  in  their  possession,  but  was  retaken  on  the  12th  of  August, 
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1806»  could  not,  bj  Tirtue  of  the  47  Geo.  S.,  be  lawfully  traded 
to  in  the  month  of  September  in  that  year,  ae  it  was  not  under 
the  domioioQ  of  his  Majesty ;  and  therefore,  a  policy  at  that  time 
on  an  adventure  to  Buenos  Ayres  was  held  void,  as  an  infringe- 
ment of  the  South  Sea  Company's  charter,  (z) 

6.  The  mischiefs  occasioned  by  smuggling   adventures  under- 
taken in  contravention  of  the  revenue  laws  of  this  country  have 
induced  the  legislature  to  impose  several  penalties  upon  persons 
who  may  seek  to  protect  this  species  of  traffic  by  insurance.     The 
statute  6  Greo.  4.   c  108.   a.  47.,    provides  that  every    person, 
who,  by  way  of  insurance  or  otherwise,  shall  undertake  or  agree 
to  deliver  goods  without  payment  of  the  duties,  or  any  prohibited 
*goods,  or  shall  agree  to  pay  any  money  for  the  insurance  of  any 
such  goods  shall  forfeit  the  sum  of  500{.  in  addition  to  all  other 
penalties  to  which  he  may  be  liable,  (a)     But  although  insurances 
m  contravention  of  our  own  revenue  laws  are  clearly:  invalid,  the 
same  objection  does  not  apply  where  the  trade  is  carried  on  in  vio- 
lation of  the  revenue  laws   of    a  foreign  state,  (b)      For    *  one 
*  country  does  not  take  notice  of  the  revenue  laws  of  another ;' 
they    are  regarded    strictly  as  part  of    the   jus   posUwumf   and 
are  left  to  be  enforced  by  the  authority  by  which  they  were  es- 
tablished, (c)      And  although   this  rule  has  been  sometimes  ob- 
jected to  as  a  departure  from  the  comity  usually  observed  amongst 
civilized  nations,   it  is   now  fully  established,  (d)      When   there- 
fore goods  were  insured  from  London  to  JVoiUz,   with  liberty  to 
call  at   Ostendf  and  the  ship's   clearances  (e)    from  the  custom- 
house in  London^  and  her  other  papers  were  all  made  out  as  for 
Ostend  only,  although  the  ship  and  goods  were  intended  to  go 
directly  from   London  to  J^antz^    without  going  to    Ostendy   and 
bills  of  lading  signed  in  London  were  fictitiously  dated  at  Ostendj 
and  described  the  goods  as  being  shipped  at  Osiendy  and  deliver- 
able at  ^aniz.  the  insurance  was  still  held  valid,  the  object  being 
to  evade  the  duties  imposed  by  France  upon  goods  imported  from 
Englandy  and  the  method  adopted   being  conformable   (as  it  was 
said)  to  the  constant  usage  of  the  trade.  (/)     It  appears,  therefore, 
that  a  trading  against  the  revenue  laws  of  a  foreign  state,  although 
unusual,  and  attended  with  extraordinary  risk,  is  not  ipso  facto 
illegal,  and  when  the  insurer  is  cognisant  of  the  nature  of  the 
trade  intended,  a  policy  effected  upon  it  will  be  valid,  (g) 

7.  Any  illegality  in  the  commencement  of  an  entire  voyage  will 
render  the  whole  illegal ;  and  a  policy  intended  for  its  protection 

(s)  Toulmin  v  i^nderson,  1  Taant  227.  {d)  James  ?  Catherwood,  3  Dow  &  Ryl 

Wtlkinson  v  Loudonsack,  3  M  &  S  J 17  ;  190. 

bot  «ee  55  Geo  3  c  57.  (e)  Atkinson  t  Abbot,  1 1  East,  140, 141. 

(•)  Aiidsee4&5W  3c  16  8  14.  (/)  Planche  v  Fletcher,  Dougl    238. 

(6)  Planche    v  Fletcher,    Dougl  238.  Atkinson  ▼  Abbott,  11    East,  140,  141. 

Boucher   ▼    Lawson,   Hardw    Rep    8d.  and  see  James  v  Catherwood,  3  Dowl  & 

Tarleion  V  M*Gawley,  Peake's  Rep  205.  R7I  190,    wiiere    the   Court  of   King's 

Johnson  v    Machiefone,    3  Campb   45.  Bench,  refused  to  allow  evidence  to  be 

Rotch  ▼  Edie,  6  T  R  425,  426.    Lever  v  given  that  receipts  produced    for  money 

Fletcher,  Park  360.    Holman  v  Johnson,  lent  \n  France  required  stamps  by  the  law 

Cowp  343.    Ogden  vFolUot,  3  T  R  733,  of  France,  to  render  them  valid  :  and  see 

736.  the  cases  there  cited. 

(c)  Peake  Rep  207, 208.  {g)  Lever  v  Fletcher,  Park  360. 
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*will  be  altogether  void,  (h)  Thus  when  a  ship  was  insured  at  and 
from  CanUm  to  Hamburgh^  and  was  engaged  in  illegal  traffic 
during  her  stay  at  Canton^  it  was  held  that  the  insured  could  not 
recover  for  a  loss  which  happened  after  the  ship  had  departed 
from  Canton,  (i)  When  an  exportation  from  this  country  was 
protected  by  a  valued  policy  eflFected  on  goods  to  be  thereafter 
specified,  and  the  speci6cation  afterwards  made  included  some 
goods,  the  exportation  of  which  was  prohibited  under  the  penalty 
of  forfeiting  the  goods  and  the  ship  in  which  they  were  exported, 
the  whole  adventure  was  held  to  be  illegal,  and  the  policy  entirely 
void,  {k)  So,  where  Jl.  agreed  to  sell  to  B.  one-third  share  of  a 
ship,  which  was  then  to  be  employed  on  a  joint  adventure  in  the 
exportation  of  military  stores  to  South  America^  contrary  to  an 
order  in  council  then  in  force,  it  was  held,  that  as  the  agreement 
was  entire,  and  contained  on  the  face  of  it  an  illegal  stipulation, 
it  was  incumbent  on  the  party  seeking  to  enforce  the  contract,  to 
show  that  means  had  been  used  to  obtain  a  licence,  or  that  the 
illegal  purpose  had  been  abandoned,  and  that,  on  failure  thereof 
•9.  could  not  recover  for  the  share  of  the  ship.  (I)  So  an  agree- 
ment between  the  owner  of  a  British  vessel  and  the  owner  of  an 
American,  that  the  latter  should  receive  from  the  former,  on  the 
coast  of  Africa^  arms  and  gunpowder,  which  the  British  owner 
had  imported,  on  giving  a  bond  to  employ  them  in  trade,  on  the 
coast  of  Africa,  was  held  illegal,  and  rendered  the  American  inca- 
pable of  being  insured  on  his  voyage  from  Africa  to  his  own  coun- 
try, (m)  However,  in  considering  the  legality  of  a  policy,  the  ques- 
tion is  to  be  viewed  with  a  due  regard  to  the  divisible  nature  of  a 
contract  of  indemnity,  and  if  only  a  part  of  the  goods  be  tainted  with 
an  illegal  character,  and  there  be  no  ground  for  imputing  an  illegal 
design  to  any  further  extent,  the  policy  will  be  available  for  the 
protection  of  the  legal  part  of  the  cai^o.  Thus  when  an  insurance 
was  efiected  on  goods  imported  from  a  hostile  country^^and  part  of 
*the  cargo  was  licenced  by  the  crown,  but  the  remainder  which  was 
not  the  property  of  the  insured  was  unlicenced,  it  was  held  that 
the  policy  would  protect  that  portion  of  the  cargo  for  which  a 
licence  had  been  obtained,  (n)  It  should  also  be  remembered  that 
in  order  to  render  an  insurance  illegal,  the  illegality  must  occur  in 
the  course  of  the  voyage  embraced  by  the  policy,  and  be  insepa- 
rably connected  with  it.  Thus  when  the  outward  and  homeward 
voyages  are  distinct  from  one  another,  an  insurance  on  the  home- 
ward voyage  is  legal,  although  the  vessel  in  her  outward   trading 

may  have  been  guilty  of  some  trangression  for  which  she  was  - 

* 

a)WnionvM«rr7att,8TR31.    1  Bos  6  Taunt  498.    2MarehRepl96.    1  Stark 

ft,  Pul  430  S  C.  Bird  v  Pigou,  Selw  9S9,  228,  S23.    4  TauDt792. 

Rubichon  v  Humble,  1  Dow  Rep  194, 195.  (t)  Holland  and  Others  ▼  Hall  and  oth- 

and  cases  there  cited.  era,  1  B  &  A  53. 

(0  Bird  V  Appleton,  8  T  R  56S.  1  East,  (m)  Gibson  v  Service,  5  Taunt  433.    1 

no.  Marsh  Rep  1 19  SC. 

(k)  Parkin  v   Dick,    1 1    East,  502.    2  (n)  Pieschell  v  Allnutt,  4  Taunt  799. 

Campb  221  S  C  and  see  12  East,  304.  per  and  see  6  Taunt  498.     8  Marsh  Rep  196 

Lord  Ell.  Willson  ▼  Marryatt,  8  T  R  46.  S  C. 
Selw  929.    Vide  tamen  &eir  y  Andrade, 
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fiable  to  he  seized,  (o)  When  a  poKcy  comprebends  two  Toyagesy 
which  are  to  be  perfonned  in  the  alternativey  and  one  of  the  voy- 
ages is  lawful  in  itself,  and  the  other  is  capable  of  being  rendered 
lawful  by  a  licence .  being  obtained,  the  lawful  voyage  may  be 
performed  and  the  policy  will  then  be  available :  for  it  will  be 
presumed  that  a  licence  would  have  been  obtained  for  the  other  if 
that  bad  been  elected,  (p)  The  consequence  of  a  person's  enter- 
ing into  a  charter-party  for  a  voyage  out  and  home,  the  voyage 
home  being  illegal,  and  of  his  separating  it  into  two  voyages,  by 
insuring  the  outward  voyage  separately,  and  the  homeward  voyage 
separately,  does  not  appear  to  be  expressly  decided  ;  but  when 
there  is  a  clear  locus  pimiienHcRj  and  the  homeward  voyage  may 
be  abandoned,  or  when  the  whole  adventure  may  be  legalized  by  a 
licence  being  obtained  for  the  homeward  voyage,  an  insurance  on 
the  outward  voyage,  even  when  it  is  connected  in  the  same  charter- 
party  with  the  homeward,  may  be  enforced,  (q) 

Having  considered  the  legality  of  the  voyage  or  trade,  it  will 
be  necessary  to  inquire  briefly  against  what  peril  or  risks  the  in- 
sarance  may  be  made.  The  property  embarked  in  a  marine  ad- 
venture may  be  insured  against  all  the  numerous  risks  or  perils 
to  which  it  is  exposed,  except  in  some  particular  instances,  where 
the  insurance  against  certain  risks  is  disallowed  on  principles  of 
^public  policy,  or  excluded  from  the  nature  of  the  contract  itself. 
Enemy's  property  cannot,  we  have  seen,  (r)  be  insured  against 
any  risks  whatever,  such  an  insurance  having  an  immediate  ten- 
dency to  render  ineffectual  the  measures  adopted  by  the  govern^* 
ment  of  this  country,  for  defeating  the  enemy's  purposes,  and  .re- 
ducing him  to  subjectionb.  (s)  Neutral  and  British  property,  how- 
ever, may  be  insured  even  against  seizure  and  detention  by  Bri- 
tish vessels,  so  far  as  such  seizure  or  detention  may  happen  to 
be  unlawful,  (t)  or  against  lawful  temporary  detention,  without 
any  fault  in  the  insured,  (u)  provided  such  insurance  contravenes 
no  policy  of  the  state.  A  policy  of  insurance  effected  on  neutral 
property,  will  be  available  to  protect  the  neutral  against  deten- 
tion, for  the  purpose  of  search  by  a  British  vessel,  while  engaged 
in  the  prosecution  of  a  voyage  which  is  allowable  to  a  neutral.  («) 
Even  when  an  insurance  is  effected  against  British  capture,  and 
that  event  cannot  lawfully  be  insured  against,  the  whole  policy 
will  not  be  rendered  illegal,  but  the  insurance  will  be  available  in 
respect  of  other  legal  risks  which  it  may  comprehend,  (y)     Per- 

{0}  Bird  ▼  AppletoD,  S  T  R  662.  Cowie,  1  M  &  S  54. 

(p)  CKU  T  Danlop,  7  Tauot  204.  2  Marsh  (u)  Visger  ▼  Prescott,  5  Etp  184.  Bar- 
453.  Mnller  t  ThoropflOD,  2  Campb  610.  ker  v  Blakea,  9  East,  283.  Wilson  ▼  Mar- 
Vide  Holland  V  Hall,  1  Barn  &  Aid  53.  ryat,  8  T  R  31  34.     1  Bos  &  Pul  430. 

(q)  Sawall  ▼  Roy,  Czch  Ass  4  Taunt  SC  Pa^a  v  Thompson,  Park  130.    Lab- 

856.   Wright  ▼  Wtlbw^^H  T  59  Gao  3  e  27  bock  ▼  Potts,  7  East,  451 /Oreon  yToanff, 

Jaa  1819.  2  Lord  Raym  840.    2  Salk  444.   Tootang 

(r)  Ante,p«g6  1.  ▼  Hubbard,  3  Bos  Sc  Pal  301.     Foitar  ▼ 

(j)  KelneryXoMesuTior,  4East,  396-  Christie,  11  East,  207,  208.  arg  Simeon  t 

417.  Labboek  ▼  Potts,  7  East,  499.  Fon-  Bazet,  2  M  &  S  94.     5  Taunt  824.    Gla- 

teay  t  Habbard,  3Bofi&  Pul  300.  ser  v  Cowie,  1  M  &S  54. 

(i)  Lubbock  y  Potts,  7  East,  451,  and  (x)  Barker  y  Blakes,  9  East,  283. 

cttea    infim  ;  and  set   post,    Glazier  y  (y)  Glaser  y  Cowie,  1  M  5iS  54. 
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sons  who  have  chartered  a  ship  on  &  voyage  to  St.  PeUrsburgh, 
at  which  place  she  is  to  receive  a  cargo  on  board,  may  lawfully 
procure  a,  policy  to  be  effected,  by  which  the  underwriters  agree 
to  pay  a  total  loss,  in  case  the  ship  should  not  be  allowed  by  the 
Russian  government  to  load  a  cargo  at  St.  Petersburgh^  there  be- 
ing no  interest  in  the  freighters  in  conducing  towards  the  event 
insured  against,  or  in  promoting  war  between  the  two  countries,  (z) 
Whilst  the  slave  trade  continued  to  be  carried  on  by  the  subjects 
of  this  country  in  our  African  and  West  Indian  possessions,  it 
was  regulated  by  several  statutes,  which  prohibited,  from  motives 
of  humanity,  the  insurance  of  cargoes  of  slaves  against  some  par- 
ticular *perils.  (a)  But  we  have  already  seen,  that  this  trade  has 
been  since  wholly  abolished.  (6) 

Although  the  nature  of  the  contract  precludes  an  insurance  from 
being  available  to  protect  the  insured  from  a  loss  arising  by  bis  own 
direction  and  consent,  yet  there  is  no  principle  which  exempts 
the  underwriter  from  responsibility  for  a  loss  within  the  scope  of 
the  policy,  arising  consequentially,  and  not  immediately  from  the 
act  of  the  insured  himself.  The  property  of  a  foreigner  may  be 
insured  against  a  seizure  and  detention  by  the  state  of  which  he 
is  a  member,  although,  in  genera],  every  subject  is  considered  a 
party  to  the  acts  of  his  own  government,  (c)  The  barratry  of  the 
master  and  mariners  is  expressly  comprehended  in  the  usual  policy, 
and  is  undoubtedly  an  insurable  risk ;  and  yet,  in  insuring  the 
owner  of  a  vessel  against  barratry,  the  underwriter  insures  against 
the  conduct  of  persons  whom  the  owner  alone  has  power  to  ap- 
point, or  to  dismiss,  (d)  II  has  also  been  determined,  that  under 
the  usual  policy,  the  insured  may  recover  in  respect  of  a  loss  by 
fire  occasioned  by  the  misconduct  of  the  master  and  mariners ; 
and  though,  in  the  first  instance,  the  owner  is  bound  to  provide  the 
vessel  with  a  competent  crew,  he  does  not  undertake  for  the  con- 
duct of  that  crew  in  a  subsequent  part  of  the  voyage.  Conse- 
quentiy  the  underwriters  are  liable  for  a  loss  the  primary  cause  of 
which  b  one  of  the  perils  insured  against,  though  the  remote 
cause  may  be  traced  to  the  misconduct  of  the  master  or  mari- 
ners, (e) 

(x)  Puller  and  Others  ▼  Staniforth,  11  y  Whitmore,  4   M  &  S  147,  148.   arg 

East,  332.    Puller  v  Halliday,   12  East,  Flindt  v  Scott,  5  Taunt  674. 

4S4.    Bell  V  Puller,  8  Taunt  899.  (d)  Nutt  v  Bourdieu,  1  T  R  SSO. 

m)  33  Geo  3  c  80  s  24  85.  (e)  Busk  v  The  Roy  Exch  Ass  Co  8 

;6)  51  Geo  3  c  23.  Barn  &  Aid  73.    Walker  v  Alaitland,  5  id 

e)  Simeon  ▼  Bazet,  8  M  &  S  94,  98,  99.  171. 
Bazet  V  Meyer,  5  TauQt  324, 839.   Power 

(*84) 


I 


«5 


♦CHAPTER  IV. 


OF    THE    INSURER    OR    UNDERWRITER. 

Policies  of  insurance  may  be  entered  into  either  by  individual 
insurers,  or  by  companies  of  persons  united  in  partnership.  And 
these  companies  or  societies  are  either  corporate  or  unincorporat- 
ed. Individual  Insurers  are  usually  called  underwriters,  the  contract 
of  insurance  being  authenticated  by  the  subscription  of  their  names. 

The  Royal  Exchange  Assurance  Company  and  London  Assur- 
ance Company  were  incorporated  by  two  charters  granted  by  the 
crown  in  pursuance  of  the  statute  6  Geo.  1,  c.  18.  On  the  forma- 
tion of  these  companies,  they  were  invested  with  the  privilege 
of  effecting  marine  insurances  in  exclusion  of  all  other  corporations 
or  partnerships  ;  the  statute  providing  that  after  their  charters  had 
passed  the  Great  Seal,  all  other  corporations  and  partnerships, 
should  be  restricted  from  making  policies  on  ships  or  goods  at  sea, 
or  going  to  sea,  and  from  lending  money  by  way  of  bottomry  ;  that 
policies  so  effected  should  be  void,  and  the  premium  forfeited,  half 
to  the  king  and  half  to  the  informer.  Bottomry  bonds  granted  by 
companies  were  also  declared  void,  and  the  parties  to  them  liable 
to  the  penalties  of  usury.  But  persons  might  underwrite  policies  or 
lend  on  bottomry,  if  not  upon  the  account  or  risk  of  a  corporation 
or  partnership,  (a)  The  South  Sea  Company  and  East  India 
Company  were  also  empowered  to  lend  on  bottomry  with  respect 
to  ships  and  goods  in  their  service.  (6) 

The  prohibition  thus  established  in  favor  of  the  Royal  Ex- 
change and  London  Assurance  Companies  extended  in  general 
*to  all  companies  or  partnerships  by  which  a  joint  undertaking 
was  given,  and  a  joint  credit  pledged  as  a  security  for  insurances 
and  loans  by  way  of  bottomry,  (c)  The  association  was  equally 
illegal  whether  the  parties  were  or  were  not  connected  in  any  ex- 
terior partnership  ;  and  therefore  no  action  could  be  maintained 
on  a  policy  where  the  plaintifTs  interest  was  founded  on  a  bot- 
tomry bond  made  jointly  to  the  plaintiff  and  another  although 
they  were  general  partners  in  trade,  (d)  Nor  was  the  prohibition 
confined  to  an  ostensible  partnership  insuring  avowedly  upon  their 
joint  account ;  but  extended  equally  to  a  dormant  or  concealed 
partnership,  (e)  And  where  several  insurers  were  jointly  responsible 
in  any  particular  event ;  as  if  a  company  of  ship  owners  engaged 


(a)  6  Geo  1  c  18  8  18.  Rep.  6S. 

«6.  (e)  Milcbell   v   Cockburn,  t  Hen  Btk 

£sp5U.  S79.    Booth   ▼  Hodgson,   6  T  R  40<w 

Evereth  v   Blackburn,  S   Stark     Bnmton  t  Taddy,  1  Taunt  7. 

9  (*86)    (»86) 
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to  insure  each  other's  ships,  and  covenanted  severally  to  pay  a  cer- 
tain sum  in  case  of  loss  in  proportion  to  their  respective  shares,  but 
at  the  same  time  stipulated  that  in  case  of  the  insolvency  of  any  one 
of  the  members  or  his  inability  to  pay  a  proportionable  part  of  a  loss 
that  might  happen,  the  share  of  the  insolvent  member  should  be 
made  good  by  the  other  members  of  the  company,  and  that  all  costs 
occasioned  by  reason  of  any  action  brought  or  defended  by  the  or- 
der of  the  committee  should  be  borne  and  paid  equally  by  the  re- 
spective members  of  the  company,  the  insurance  was  void  under  the 
statute.  (/)  But  an  association  of  persons,  according  to  the  terms 
of  whose  regulations  each  of  the  members  in  proportion  to  his  pro- 
perty in  the  shipping  paid  into  the  hands  of  the  treasurer  a  certain 
sum  to  form  the  stock  of  the  society,  and  policies  were  underwritten 
by  all  the  members  upon  the  property  of  each  other  in  their 
individual  characters  according  to    the  respective   values  of  their 

Croperty,  each  individual  being  only  liable  for  the  sum  for  which 
e  had  undertaken,  although  when  any  losses  happened  they 
were  paid  by  the  treasurer  out  of  the  joint  stock,  was  deter- 
mined to  be  lawful,  (g)  In  this  case  although  the  losses  were 
paid  out  of  the  joint  fund,  the  undertaking  of  each  member  was 
*a  separate  and  not  a  joint  one ;  each  person  undertook  for  himself 
only  according  to  the  value  of  his  own  share  ;  and  in  this  respect, 
the  case  differed  from  the  preceding,  in  which  if  one  of  the  members 
should  have  happened  to  be  insolvent,  the  additional  credit  of  the 
rest  of  the  society  was  pledged  to  make  good  a  deficiency.  In  like 
manner^  a  policy  in  the  usual  form  subscribed  by  the  members  of 
a  company  who  had  severally  agreed  with  each  other  to  insure  their 
repective  vessels  was  held  valid,  although  the  sums  for  which 
they  respectively  insured  were  not  specified  upon  the  face  of  the 
policy,  {h)  According  to  the  terms  of  the  agreement,  if  when  a  loss 
happened,  any  of  the  members  proved  insolvent,  the  shipowner  had 
no  claim  upon  the  other  parties  to  the  policy  for  the  shares  of  the 
insolvent  members.  For  each  portion  of  the  sum  insured,  there  was 
only  the  separate  responsibility  of  a  single  underwriter,  in  the  same 
manner  as  if  the  policies  were  subscribed  at  Lloyd^s  coffee-house 
by  a  number  of  unconnected  individuals.  Nor  did  the  prohibition 
extend  to  partnerships  entered  into  in  colonies  dependent  upon  the 
crown  of  Great  Britain^  although  some  other  provisions  of  the  act 
had  by  a  subsequent  statute  been  extended  to  the  colonies.  And 
therefore  a  bottomry  bond  executed  to  two  merchants  as  partners  at 
Q}Aebec  in  Canada^  as  a  security  for  money  advanced  by  them  on 
account  of  a  vessel  was  holden  valid,  (i) 

The  consequences  of  an  illegal  association  under  the  statute  6 
Geo.  1.,  were  such  as  to  invalidate  transactions  arising  out  of  the 
partnership,  but  they  did  not  extend  to  defeat  the  claims  of  inno- 
cent persons,  who  had  no  notice  of  the  illegality.     Thus,  when  two 

(/)  Leoif  Smith,  7  T  R  338  but  see  Brooks,  3  VMJun  613. 

3  Ves  613.  {h)  Dowell  v  Moore,  4  Campb  166. 

Qr)  Harrison  y  Miller,  2  Esp  Rep  513.  (i)   Case  of  the    D»d«I«s    Admiralty, 

7  T  R  540  note  (d).    S  C     Cockbum  Dec.  IJ,  1818. 
V  Thompflon,  16  V«b  jnn  SS8.    Watts  v 
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persons  were  illegally  engaged  as  partners  in  underwriting,  and  one  . 
of  them,  on  the  joint  account  of  himself  and  other  persons,  with 
whom  he  was  associated  in  a  general  partnership,  advanced  sums  of 
money  to  his  co-partner  in  the  business  of  insui-ance,  to  be  applied 
in  payment  of  losses  arising  upon  the  policies,  it  was  held  that  no 
part  of  the  money  could  he  recovered  from  the  partner  to  whom  it 
had  been  advanced,  {k)     And  so  where  partners  illegally  associated 
for  the  purpose  of  insuring,  had  agreed  that  the  policies  should  be 
underwritten  in  the  name  of  one  of  ^them  only,  and  several  policies 
were  accordingly  effected,  and  the  premiums  received  by  one  of  the 
partners  and  a  third  person,  who  were  in  business  together  as  in*- 
surance  brokers,  it  was  held  that  the  assignees  of  the  partner  in 
whose  name  the  policies  were  underwritten,  and  who  had  become 
bankrupt,  could  not  recover  from  the  brokers  the  premiums  they 
had  received.  (/)     The  claim  in  this  case  was  endeavored  to  be  es- 
tablished on  the  ground,  that  as  the  partnership  was  illegal,  the  os-^ 
tensible  underwriter  was  to  be  regarded  as  the  sole  insurer  ;  but  the 
Court  determined  that  the  whole  of  the  circumstances  must  be  taken 
together ;  that  the  money  was  not  received  for  the  use  of  the  single 
underwriter,  but  for  the  use  of  all  the  partners  ;  and  that  this  case 
was  embraced  by  the  principle  of  law,  according  to  which,  a  party 
is  precluded  from  recovering  in  respect  of  a  demand  which  is  found-- 
ed  upon  an  illegal  transaction.     So,  upon  the  same  principle,  when 
two  persons  were  engaged  in  partnership  for  the  purpose  of  insuring 
slups,  and  the  business  was  carried  on  in  the  name  of  one  of  them, 
only,  who  paid  the  whole  of  the  losses,  he  could  not  recover  a  pro- 
portion of  the  money  from  the  other  partner,  (m)     Where  an  arbi- 
trator, to  whom  certain  matters  in  difference  were  referred,  had 
awarded  that  one  partner  was  indebted  to  the  other  for  a  moiety  of 
sums  paid  on  account  of  losses,  arising  upon  policies  of  insurance 
underwritten  by  agreement  between  the  parties,  at  their  joint  risk, 
and  for  their  joint  benefit,  the  Court  of  C.  P.  set  aside  that  part 
of  the  award  which  was  founded  upon  the  illegal  partnership,  (n) 
So  where  a  person  in  whose  name  a  policy  was  underwritten  had 
paid  the  whole  amount  of  a  loss,  and  a  secret  partner,  who  had 
assumed  a  share  of  the  risk  of  the  underwriting,  paid  his  propor- 
tion into  the  hands  of  a  broker,  it  was  held  that  the  underwriter 
could   not  recover  from   the  broker  the  share  of  a  secret  part- 
ner, (o)     So  the  profits  of  an  illegal  partnership  in  underwriting 
could  not  be  made  the  subject  of  account  in  a  court  of  equity,  (p) 
Nor  would  items  which  arose  out  of  such  a  transaction  be  allowed 
on  a  reference  to  the  master,  {q)  and  the  consent  of  the  party  to  be 
♦charged  did  not  vary  the  case,  although  the  consequence  of  an  ob- 
jection being  taken  to  certain  items  for  which  a  party  had  had  credit 
for  a  series  of  years  might  be,  that  a  court  of  equity  would  feel  itself 

(k)  Ex  parte  Bell,  1  M  &  S  751.  (o)  Sullivan  v  Greavcfl,  Park  8.  Tlionip- 

(0  Booth  V  Hodgson,  6  T  R  405.  son  v  Thompson,  7  Vet  473.    6  T  R  409. 

(m)  Mitchell  v  Cockbum,  2  Hen  Bla  2  Bos  &  Pul  373. 

37S.  6  T  R  410.  Knowles  v  Laughton,  1 1  (p)  Knowlea  v  Houghton,  1 1  Ves  jun 

Ves  jun  169.  16S.    Watts  v  Brooks,  3  Ves  ]nn  612  cont. 

(n)  Aubcrt  v  Maze,  2  Bos  &  Pul  371.  Oi)  Cousins  v  Smith,  13  Ves  jun  S4S. 
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cdlad  upon  in  justice  to  open  the  whole  account,  (r)  So  «n 
underwriter,  who  had  a  secret  partner  participating  in  the  benefit 
of  his  insurances,  could  not  recoyer  the  premiums  from  the  in- 
sured, (s)  Howerer,  although  a  partnership  in  underwriting, 
whether  secret  or  ostensible,  was  illegal  under  the  statute,  jet 
this  doctrine  applied  only  as  against  persons  engaged  in  or  cogni« 
zant  of  the  partnership  ;  it  did  not  extend  to  defeat  the  bona  jide 
claims  of  an  innocent  person  on  an  insurance,  apparently  effected 
by  a  single  underwriter ;  and  therefore  an  underwriter  who  sub- 
scribed a  policy  in  his  own  name,  and  professed  to  engage  only 
his  individual  capital,  was  held  answerable  to  the  insured,  although 
he  had  a  secret  partner,  (t)  It  is  reported  to  have  been  holden, 
that  a  broker  who  insured  ships  with  an  underwriter  who  had 
secret  partners,  might  prove  against  the  separate  estate  ofthe  un- 
derwriter, although  bis  account  had  been  always  kept  with  the 
partnership,  (v) 

The  privilege  granted  to  the  Royal  Exchange  and  London 
Assurance  Companies,  of  effecting  marine  insurances  and  lending 
money  upon  bottomry,  in  exclusion  of  all  other  societies  or  bodies 
of  persons,  was  taken  away  by  the  statute  5  Geo.  4.  c.  114.  This 
statute  however  declared,  that  it  should  not  aiiect  the  rights 
and  privileges  of  the  two  corporations,  otherwise  than  by  making 
it  lawful  for  other  corporations  and  bodies  politic,  and  persons 
acting  in  society  or  partnership,  to  grant  and  make  policies  of 
insurance  and  contracts  of  bottomry.  It  may  be  observed  also, 
that  the  two  corporations  must  be  regarded  as  private  companies ; 
and  the  Court  of  King's  Bench  will  not  grant  a  writ  of  mandamus 
to  compel  them  to  allow  a  transfer  of  stock  to  be  made  in  their 
books.  This  was  established  even  whilst  their  exclusive  privi- 
leges existed.  For,  although  the  companies  enjoyed  great  privi- 
l^es,  the  right  of  a  member  or  his  representatives  to  a  transfer 
*of  stock,  was  merely  a  private  right;  whereas  the  writ  of  man- 
damus is  a  high  prerogative  writ,  and  is  confined  to  cases  of  a 
public  nature,  (x)  The  internal  constitution  and  management  of 
these  companies  must  be  governed  by  the  statute,  and  the  char- 
ters to  which  they  owe  their  origin.  As  in  any  case  of  a  private 
partnership  in  underwriting,  whether  consisting  of  a  g^reater  or 
less  number  of  persons,  the  conduct  of  the  partners  tfi/erMmust 
be  regulated  in  conformity  to  the  provisions  of  the  deed,  or  instru- 
ment by  which  the  partnership  is  created.  The  mode  of  redress 
is  in  general  in  the  Court  of  Chancery  ;  and  in  the  case  of  a  pri* 
Tate  partnership  may  be  attended  with  fiicility  or  difllculty,  ac- 
cording to  the  extent  of  the  partnership,  and  the  complication  of 
the  affiurs  of  the  company.  The  following  observations  were 
made  on  a  recent  occasion  by  the  Lord  Chancellor  :  (y)  **  It  may 
^*  be  taken,  that  the  principle  which  would  apply  to  a  partnership 

(r)  Bo0  k.  Pal  374,  per  Lord  Eldon,  C  Sullivan  v  GreaTM,  Park  8. 
J.     WatU  V  Brooks,  3  vei  Jan  619.  (m)  Es  parte  Anmrstein,  1  BroChan 

(0  Branton  v  Taddy,  1  Taunt  6.  Oas  399.    Ez  parte  liM,  400,  sed  qosre. 

(0  Booth ▼  Hodgaon, 6  T  R  409,410.       («)  The&ingvLond  AatCompS  Bk 

MitcbeU  t  CodEHum,  9  Hea  Bla  879,  A  899. 
389.    WaUa  V  Bkooka,  3  Yea  jan  613.        (y)  ParLoid  Eldon,  C. 
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*^  of  aiz,  will  apply  to  thb  partnership  of  600  or  700 ;  S40  have 
'*  executed  in  respect  of  not  quite  half  the  number  of  shares  ; 
*'  there  probably  may  be,  therefore,  600  or  700  members.  To 
**  those  who  have  not  had  occasion  to  observe  the  boldness  of 
speculation,  it  may  seem  astonishing  that  persons,  and  so  many 
in  number,  should  have  engaged  themselves  in  a  speculation  so 
little  explained,  and  undertake  to  execute  deeds,  of  the  contents 
of  which  they  had  so  little  information.  To  those  who  know 
the  difficulty  of  applying  the  rules  of  law  and  equity  to  socie- 
*^  ties  constituted  of  such  numbers  of  persons  not  incorporated,  it 
is  not  matter  of  surprize  that  persons  ignorant  of  those  difficul- 
"  ties  should  become  members  of  such  societies :  it  may  be  matter 
of  surprize  to  them,  that  persons  who  know  the  difficulty  of 
applying  those  rules  should  become  members,  even  where  the 
nature  of  the  speculation  is  clearly  explained,  and  full  informa- 
tion is  given  of  the  contents  of  the  deeds  to  be  executed.  Much 
*^  has  been  done  with  respect  to  the  difficulty  alluded  to  by  provi- 
**  sions,  how  those  who  have  demands  upon  such  societies  are  to 
**  sue,  and  how  such  societies  are  to  be  sued  :  much  remains  to  be 
**  done,  and  particularly  as  to  rendering  simple  and  effectual  the 
^  remedies  of  the  members  of  such  societies  against  each  other. 
**  *It  is  to  be  observed,  that  the  members  of  this  society  underwrit- 
**  ing  will  be  each  liable  to  the  bankrupt  laws  :  shares  may  devolve 
**  to  feme  coverts,  infants,  &c.  But  whatever  are  the  difficulties, 
courts  must  struggle  to  remedy  them,  and  to  prevent  particular 
members  of  those  bodies  from  engaging  other  members  in  projects 
*'  in  which  they  have  not  consented  to  be  engaged,  or  the  engaging 
in  which  they  have  not  encouraged,  assented  to,  empowered,  or 
acquiesced  in,  expressly  .or  tacitly,  so  as  to  make  it  not  equitable 
**  that  they  should  seek  to  restrain  them.  The  principles  which  a 
"  Court  would  act  upon  in  the  case  of  a  partnership  of  six,  must,  as 
**  £ir  as  the  nature  of  things  will  admit,  be  applied  to  a  partnership  of 
"600." 
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Insurance  brokers  are  the  persons  through  whose  intervention 
contracts  of  Insurance  are  usually  entered  into.  In  ordinary 
cases,  there  is  no  direct  communication  between  the  insured  and 
the  underwriters  ;  and  the  policy  is  effected  on  the  part  of  the 
former  through  the  interposition  of  an  agent.  In  considering  the 
laws  affecting  agents  of  this  description,  it  will  be  convenient  to 
examine  them,  in  the  relation  which  they  stand  1st  with  regard  to 
the  insured,  and  2dly  the  insurers.  We  shall  proceed  therefore  to 
consider  1st  of  the  employment  of  agents  of  this  description — 
what  persons  have  the  power  or  are  under  an  obligation  to  procure 
insurance  to  be  effected — and  of  the  duties,  liabilities^  and  rights 
of  brokers  with  regard  to  the  insured.  2dly,  The  authority  of 
an  agent  for  the  underwriter,  the  liability  of  the  broker  for  pre- 
miums, and  his  right  to  set  off  losses  and  returns  against  a  de- 
mand for  premiums. 

1.  An  insurance  broker  may  be  employed  either  directly  by 
the  owner  of  the  ship  or  goods  designed  to  be  protected,  or 
by  a  third  person  acting  mediately  as  agent  for  the  person  bene- 
ficially interested  and  invested  with  an  express  or  implied  autho- 
rity. An  order  given  by  a  partner  on  account  of  the  firm  of 
which  he  is  a  member  to  make  insurance  on  a  vessel  the  property 
of  the  partnership  is  binding  on  the  firm,  (a)  But  a  direction  to 
insure  given  by  one  part-owner  of  a  vessel,  although  he  is  the 
managing  owner,  will  not  bind  the  rest  of  the  part-owners  ;  nor  can 
they  be  charged  with  a  part  of  the  premium  unless  they  assent  to 
*the  insurance.  (6)  The  husband  of  a  vessel  appointed  by  a  deed 
executed  by  all  the  owners,  with  a  power  in  the  usual  way  to 
make  advances  and  to  retain  in  respect  of  payments,  has  no  au- 
thority by  virtue  of  such  an  appointment  to  procure  an  insurance 
to  be  effected  for  the  benefit  of  the  owners,  (c)  The  husband 
has  no  right  to  insure  for  any  part-owner  without  his  particular 
direction,  nor  for  all  the  owners  in  general  without  their  general 
direction  or  something  equivalent  to  it.  Commissioners  appointed 
for  the  management  and  disposal  of  ships  detained  at  sea  in  the 
event  of  their  arrival  in  this  country,  (c?)  and  persons  authorized 
to  prosecute  a  claim   upon   a  vessel   in   a  prize   court  abroad,   to 

(a)  Hooper  v  Lusly,  4  Campb  66.  crs,  2  Stark  346. 

(6)  French  v  Backhouse,  5  Barr  2727        (c)  French  v  Backhouse,  5  Burr  3727. 
-2729.    Offlev  Wranghanii  Abb  Shipp.        (cQ  Luccna  v  Craufurd,  2  New   Rep 

9 1  5th  Ed  76.    Bell  v  Humphries  and  0th-  297.     3  Bos  and  Pul  96. 
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forward  tbe  ship  to  London^  (t)  and  pay  all  demands  upon  her, 
have  been  considered  as  clothed  with  power  to  effect  insurance 
on  the  property  entrusted  to  their  management.  It  seems  doubt- 
ful whether  even  a  general  agent  to  whom  goods  are  consigned 
may  not  on  account  of  the  advance  of  the  season,  or  other  good 
cause,  in  the  exercise  of  his  discretion  and  without  bemg  ex- 
pressly directed,  procure  an  insurance  to  be  made  for  the  benefit 
of  his  principal,  and  charge  him  with  the  premium  of  the  in- 
surance. (/)  [A  general  agent  for  a  merchant  residing  abroad 
who  was  in  the  habit  of  making  shipments  to  New  York^  may  cause 
an  open  policy  for  $ —  on  goods  laden  or  to  be  laden  on  board  of 
any  Teasel  from  C.  to  N.  Y.  on  account  of  his  principal.  The 
defendants  having  contracted  with  the  agent  for  the  express  benejU 
of  his  prmeipalj  and  received  the  premium,  could  not  shew  want  of 
authority  in  the  agent,  and  the  principal  having  adopted  the  act  of 
the  agent,  might  enforce  it  in  the  name  of  the  agent.  1  Hail's  sup. 
C.  Rep.  247.1 

In  general  an  obKgaHon  to  procure  insurance,   to  be  effected  on 
behalf  of  another  person  cannot  be  imposed  without  the  consent 
of  the  agent ;   but  though  no  express  consent   has  been  given,  it 
may  be  implied  from   the  relaiion  in  which  the  parties  stand  to 
one  another.     There  are  three  instances  in  which   an  order  to  in- 
aure   must  be  obeyed,  (g)      First  where  a  merchant  abroad  has 
effects  in  this  country  in  the  hands  of  his  correspondent,  he  has 
« right,   it  is  said,   to   expect  that   the  latter  will  obey   an  order 
to  insure,  because  he   is  entitled  to  dispose  of  the   money  in  his 
correspondent's  hands  in  what  manner  he  pleases.  (^)     The.  se- 
cond class  of  cases  is  where  the  merchant  and  his  correspondent 
have  been  connected- in  a  previous   course  of  dealing,    the  one 
having  been  used  to  send  orders  for  insurance   which  have  been 
^complied  with  by  the  other :  the  former  has  then  a  right  to  ex- 
pect that  his  orders  for  insurance  will  still  be  obeyed    unless  the 
latter  give  farm  notice  to  discontinue   that  course  of  dealing,  (i) 
The  third  instance  is,  where   a   merchant    abroad  sends   bills  of 
lading   to  his  correspondent   in  this  country,    and  engrails    upon 
them  aa  order  to  insure  as  the  implied  condition    on  which   the 
bills  of  lading  shall  be  accepted  ;    the  agent  must  then  obey  the 
order,  if  he  accepts  the  goods   for  the  transaction    is  entire,  (fc). 
And  when  a  person,   though  without  consideration,  undretakes 
to  procure  an  insurance  to  be  effected,    and  is  consequently   not 
under  a  legal  obligation  to  perform  his  promise,  yet  if  he  proceed 
to  carry  it  into  execution,  he  will  be  liable  for  an  injury  occa- 
sioned by  his    negligence    or   uuskiifulness.  (/)      When    a  policy 
broker    was  directed  to  effect  a  policy   for  which  he  was  to  re- 
ceive no  remuneration  and  he  employed  another  broker,  but  omit- 

(e)  RobertsoB  v  Hamilton,  14  EmI,  53S,  (k)  Smith  v  Lascclles,  2  T  R  190.  Cor- 

533  534.  bett  ▼  Gordon,  3  Campb  473. 

(/)  Wolf  V  Horncastle,  1   Bos  &  Pul  (Z)  Williams  v  Coverdale,  I  EspRepTS. 

3S3  per  Bailer,  J.  Wallace  v  Telford,  1  Esp  Rep  76.    EUee 

(g)  Per  BuUer,  J, «  T  R  189.  v  Gatward,  5  T  R   143.    SeUer  v  Work, 


s 


H)  Smith  V  Lascelles,  9  T  R  1S9.  Mareh  Ins  999.    1  Saund  SIS  b  n  8. 

i)  SiDhhTLasceUe8,9TRl90. 


(*94) 


78  or  tnuvukncm  lUioKuit. 

ted  to  deliver  to  him  M^ith  the  other  instructions  a  letter  cob- 
taining  materia]  information  respecting  the  time  of  the  ship^a 
sailing ;  and  in  consequence  the  underwriters  refused  to  paj,  the 
policy  broker,  although  he  derived  no  profit,  was  held  responsi* 
Die  for  the  loss  occasioned  bj  his  omission,  (m) 

So  although  agents  may  be  at  liberty  to  renounce  an  order  to 
insure,  yet,  if  they  think  fit  to  accept  it,  they  are  bound  to  carry  it 
into  execution  as  far  as  by  law  they  may,  according  to  the  diree-> 
ti<nis  of  their  principal.  Merchants  in  this  country,  who  are  in- 
trusted to  insure  goods,  and  include  the  premium,  cannot  set  up 
as  a  defence  to  an  action  for  not  insuring  the  premium,  that  they 
were  directed  to  insure  against  British  capture,  for  assuming  British 
capture  to  be  an  illegal  risk,  its  being  inserted  would  not  entirely 
invalidate  the  policy,  (n)  But  an  agent  is  not  bound  to  comply  with 
an  order  to  insure,  if  the  order  when  effected  would  be  unavailable 
in  law,  although  underwriters  may  have  *  been  in  the  habit  of  pay- 
ing losses  on  similar  policies,  (o)  The  order  is  not  illegal,  if  the 
insurance  is  capable  of  being  rendered  lawful  by  licence,  before 
the  completion  of  the  adventure,  (p)  It  is  also  to  be  remembered, 
*that  the  authority  of  a  broker,  like  that  of  any  other  agent,  u 
capable  of  revocation.  And  Lord  Ellenborough,  C.  J.,  held  that 
it  might  be  revoked  after  the  signing  of  the  slip,  and  before  the 
execution  of  the  policy,  and  consequently,  that  a  broker  procur- 
ing a  policy  to  be  effected  under  such  circumstances,  cannot 
charge  his  employer  with  the  premiums  or  commission  paid  oa 
the  execution  of  the  policy,  (q) 

It  will  next  be  proper  to  consider  the  duties  of  the  agent  or 
broker,  with  regard  to  the  insured. 

Duties  to  An  agent  cannot  in  general  delegate  his  authority  to 
insured.  another.  When  merchants  in  this  country  received 
from  a  person  abroad,  with  whom  they  had  had  no  previous  con- 
nection, a  bill  of  lading,  inclosed  in  a  letter,  requesting  that  an 
insurance  might  be  effected  on  the  goods,  and  the  merchants  de- 
clining to  do  business  for  the  consignor,  indorsed  the  bill  of  lading 
to  a  person  who  was  his  friend  and  creditor,  who  received  the 
goods,  but  afterwards  failed,  with  the  proceeds  in  their  hands  ;-*- 
the  merchants,  who  had  their  election  either  to  accept  or  reject 
the  bill  of  lading,  but  were  bound  if  they  accepted  it  to  pursue 
the  terms  of  the  consignment,  and  themselves  insure  and  sell  the 
goods,  were  held  liable  for  the  injury  occasioned  by  their  miscon- 
duct (r)  The  agent  is  bound  to  do  what  is  usual,  in  order  to  get 
the  insurance  effected,  but  is  not  obliged  to  procure  an  insur- 
ance at  all  events.  Where  merchants  in  this  country,  on  receiving' 
an  order  from  their  correspondent,  sent  their  broker  to  LloycPs 
coffee-house  to  get  the  insurance  effected,  but  the  underwriters 
refused  to  engage  in  the  risk,  on  account  of  the  ships  not  being 
registered,  upon  which  the  order  was  sent  to  ^ewcoitUy  where 


S; 


m)  Seller  F  Work,  1  Marsh  Ins  299.  Camp  127.    The  slip  not  being  stamped, 

n)  Glaser  y  Cowie,  1  M  It  S  63.  the  Court  could  not  recognize  it.    See  on 

(o)  Webster  ▼  De  Tastet,  7  T  R  157.  this  subject,  54  Qeo  S  c  144. 

(p)  Haineav  Busk,  5  Taunt  5S1,  S87.  (r)  Coriett  ▼  GKNPdon,  3  Campb  479. 

(f)  Warwick  ▼  Slade   and  Others,    3 
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an  insttrance  vas  effected,  but  afterwards  became  ineffectual 
through  the  misconduct  of  some  person  employed  there,  the 
agents  were  held  to  have  performed  their  duty ;  and  no  action 
could  be  maintained  against  them,  especially  as  the  principal  bad 
afterwards  adopted  their  acts,  (s)  And  where  no  particular  direc- 
tions are  given  as  to  the  manner  in  which  the  insurance  is  to  be 
*made,  the  agent  will  be  protected  in  the  exercise  of  his  discretion, 
provided  he  acts  bona  fide  to  the  best  of  his  judgment,  (t)  When 
his  discretion  is  not  fettered,  he  may  effect  the  insurance  at 
a  well  known  and  established  office,  although  the  terms  of  other 
insurance  offices  might  be  more  beneficial  to  his  employer.  In- 
surance brokers  are  not  liable  to  an  action  for  insuring  a  cargo  of 
wheat  or  fruit  with  the  Royal  Exchange  or  London  Insuiance 
Companies,  although  the  policies  of  these  corporations  differ 
from  those  of  other  underwriters,  in  excluding  average  losses 
upon  cargoes  of  wheat  or  fruit  when  the  ship  is  stranded,  (u)  It  is 
said  also,  that  insurance-brokers  are  not  liable  for  omitting  to  in- 
sert in  a  policy,  a  liberty  to  carry  simulated  papers,  if  written 
instructions  are  given  them  which  contain  no  such  order,  although 
in  a  previous  conversation  it  may  have  been  communicated  to 
them,  that  simulated  papers  were  to  be  employed,  (x) 

The  principal  duties  of  an  insurance  broker  are  those  of 
integrity,  diligence,  and  skill  in  the  execution  of  the  orders 
entrusted  to  him.  It  is  scarcely  necessary  to  observe  that 
the  broker  should  cause  an  actual  policy  to  be  effected  by 
responsible  insurers,  and  not  merely  cbaige  himself  with  tl^ 
amount  by  an  entry  in  his  own  books  ;  the  latter  practice,  in- 
deed, would  be  not  only  a  deception  towards  the  insured,  but 
a  fraud  upon  the  revenue,  (y)  The  character  of  agent  too  seems 
to  be  inconsistent  with  that  of  a  person  who  has  acquired,  in  the 
same  transaction,  adverse  claims  agisiinst  the  party  on  whose 
behalf  he  pretends  to  be  engaged  ;  and,  therefore,  an  agent  ought 
not  to  be  underwriter  on  a  policy  which  he  effects  as  agent.  A 
competent  degpree  of  knowledge  is  also  required  from  the  broker. 
Brokers  who  were  instructed  to  insure  goods  shipped  on  board  a 
particular  vessel,  **  from  Gibraltar  to  Dublm,^^  and  were  informed 
that  the  owner  would  take  the  risk  from  *^  Malaga  to  GibraUat 
**  Bay^  at  which  place  his  letters  would  be  sent  on  shore,"  were 
held  liable  to  an  action  for  effecting  a  policy  in  such  a  manner  as 
only  to  attach  upon  goods  laden  on  board  at  GibraUar ;  the  inten« 
tion  ^appearing  to  be,  to  have  the  insurance  effected  on  goods  laden 
at  Malaga^  or  a  previous  port,  and  not  at  GibraUar  ;  and  to  insure 
from  GibraUar  Bay^  and  not  from  Gibraltar^  supposing  any  differ- 

(«)  SinUh  ▼  Colei^n,    8    T    R    198.  Moore  ▼  Mourgne,  Cowp  479. 

Where  a  merchant  accepting  ft n  order  had  (x)  Fomin  ▼  Oswetl,    3    Camph    S57. 

limitelt  the  broker  to  loo  Binall  apremiam.  Lord  EUe'iborouG^h  aeemed  to  think,  that 

the  merchant  was  held  liable,  Wallace  ▼  the  broker  misrht  infer  the  intention  had 

Telfair,  S  T  R  1S8.  been  abandoned. 

(0  Moore    ▼     Monrffne,    Cowp    479.  (y)  Delaney  v  Studdart,  1   T   R    94^ 

Comber  T  Anderson,  1  Camph  525.  Morgan  v  Heather,  9  Vesjun  16*>19. 

(m)  Comber  ▼  Aaderson,  i  Camp  623. 

10  (*96)    ('ST) 


74  OP  INSURANCE   BROKERS. 

enee  to  exist  between  those  terms,  (z)  Brokers  who  were  instruct- 
ed to  insure  a  vessel  at  and  from  Teneriffe  to  Lundon^  and  who  effect- 
ed the  insurance  in  the  words  of  their  instructions,  were  held  liable 
Xo  an  action  for  not  inserting  in  the  policy  a  liberty  to  touch  and 
stay  at  the  Canary  Islandiy  it  being  proved  by  several  insurance  bro- 
kers to  be  the  invariable  practice,  without  any  particular  directiona, 
to  insert  such  a  liberty  in  policies  from  Teneriffe.  (a)  But  insurance 
brokers  are  not  liable  for  omitting  to  insert  a  liberty  to  carry  simu* 
lated  papers,  if  written  instructions  are  given  them  which  contain 
no  direction  to  that  effect,  although  they  had  been  mentioned  by 
the  insured  in  a  previous  conversation,  (b)  Nor  is  the  broker 
precluded  from  insuring  at  any  of  the  usual  offices,  although 
one  of  them  might,  in  the  particular  instance,  have  possessed  some 
advantages  over  others,  (c)  The  holders  of  a  bill  of  exchange, 
which  contained  a  memorandum,  that  if  it  was  not  honored,  the 
holder  might  insure  the  amount,  and  place  the  premium  to  the  ac- 
count of  a  particular  vessel,  and  of  the  drawer  who  was  the  master 
thereof,  the  bill  being  drawn  for  supplies,  were  holden  to  have  exe- 
cuted the  direction  with  propriety  in  insuring  for  three  months ;  al- 
though it  was  objected  that  the  insurance  should  have  been  effect- 
ed on  the  ship,  and  not  on  the  bill,  and  for  the  voyage  instead  of 
for  the  limited  time,  for  otherwise  the  owners  would  have  no  benefit. 
But  the  insurance  was  not  intended  for  the  benefit  of  the  owners, 
but  of  the  person  advancing  the  money  ;  the  discretion  of  the  bill- 
holders  was  not  fettered,  and  it  was  exercised  with  honesty,  (d)  In- 
surance brokers  instructed  to  do  what  may  be  necessary  for  the 
benefit  of  the  insured,  are  not  liable  to  an  action  for  omitting  to 
make  an  abandonment,  if  they  exercise  their  discretion  with  fair- 
ness ;  especially  if  their  employer  appears  at  the  time  to  have  con- 
sidered their  conduct  judicious,  and  afterwards  has  communications 
with  them,  and  does  not  condemn  their  measures,  (e) 

*lt  will  next  be  proper  to  consider  the  liability  of  the  broker  to 
the  insured  for  breach  of  duty,  negligence,  or  unskilfulness,  or  for 
the  amount  of  losses. 

Liabtlitj  When  a  broker,  who  has  been  ordered  to  effect  a 

totosured.  policy,  represents  that  he  has  executed  the  order,  it 
seems  that  an  action  of  trover  may  be  maintained  against  him  for 
the  instrument,  although  no  policy  has  been  actually  entered  into  ; 
and  in  such  an  action  the  person  who  employed  him,  on  proving 
his  loss,  will  be  entitled  to  recover  to  the  amount  of  his  actual 
interest,  deducting  the  premium.  (/)  An  insurance  broker  appears 
to  be  liable  to  the  laws  relating  to  bankrupts,  (g)    For  any  negli- 

fence  or  unskilfulness,  by  which  his  employer  is  deprived  of  the 
enefit  of  an  insurance,  the  broker  is  liable  to  the  same  extent  as 
the  underwriter  would  have  been  if  the  agent  had  performed  his 

(m)  Park  V  Hammond,  6  Taunt  495.    S  (d)  Tasker  v  Scott,  6  Taunt  234.     1 

Mamh  Rep  189.     1  Holt  80.    4  Campb  Marsh  Rap  SAG  S  C.    Vide  ante,  41. 

S44  S  C.  (e)  Comber  ▼  Anderson,  1  Campb  5S5. 

'a)  Mallou|rh  v  Barbar,  4  Campb  160.  (/)  Harding  v  Carter,  Park  4. 

%)  3  Campb  357.  (e)  S  Geo  4  c  16  a  t.  Ex  parte  Stevens, 

e)  Cowp  479.    1  Campb  535.  4  Mad  S5S. 


I 


e)  Cowp  47S.    1  Campb  535. 
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daly.  And  when  insurance  brokers  had  omitted  to  communicate 
material  letters,  and  in  consequence,  the  insured  failed  in  actions 
against  some  underwriters,  and  offered  the  brokers  the  trial  of 
other  actions  which  they  declined,  and  then,  without  further  con- 
sulting them,  made  restitution  to  some  underwriters  who  had  paid 
without  suit,  the  brokers  were  held  liable  to  answer  to  the  insured, 
as  well  for  the  amount  of  the  sums  refunded,  as  of  the  others 
which  the  insured  had  been  unable  to  obtain.  (A)  But  the  broker 
is  not  liable  to  an  action  for  damages,  if  nothing  could  legally 
have  been  recoTcred  from  the  underwriters,  although  they  may 
haye  been  in  the  habit  of  submitting  to  losses  on  similar  occa- 
sions ;  (f )  and  he  may  avail  himself  of  any  ground  of  defence,  such 
as  a  deviation  from  the  voyage,  (fc)  or  any  other  circum stance, 
which  would  have  been  an  answer  to  an  action  on  the  policy,  if  pro- 
perly effected.  (/)  When  the  interest  directed  to  be  insured  consisted 
in  part  of  seamen^s  wag^,  it  was  held  that  no  action  could  be 
maintained  for  not  effecting  the  insurance  in  respect  of  that 
part  (m)  So  when  the  insured  was  precluded  from  recovering  on 
the  policy,  because  he  had  made  use  of  simulated  papers,  which 
*the  policy  did  not  give  any  liberty  to  carry^  it  was  held  that  he 
could  not  maintain  an  action  against  the  broker  for  disobeying  his 
directions,  in  omitting  to  effect  the  insurance  on  the  premiums 
and  duties,  because  in  the  event,  the  insured  would  not  have  been 
in  a  better  situation  if  they  had  been  included,  (n)  The  broker's 
liability  to  the  insured  foi  sums  due  for  losses,  &c.  gives  rise  to 
few  observations. 

It  is  a  settled  rule,  that  an  agent  cannot  dispute  the  title  of  his 
piincipal ;  and  therefore,  if  a  person  as  agent  for  two  partners, 
effect  an  insurance  on  the  ship  and  freight,  charge  them  for  the 
premiums,  and  on  a  loss  happening,  receive  the  money  from  the 
underwriters,  he  cannot  afterwards  be  heard  to  allege  that  one 
person  only  was  the  registered  owner,  to  whose  executors  he  was 
accountable,  and  not  to  those  for  wJiom  he  acted .  as  agent  (o) 
And  although  an  action  cannot  be  founded  on  an  illegal  contract, 
yet  where  money  had  been  paid  to  a  broker,  for  the  loss  of  a  ves- 
sel insured  on  an  illegal  voyage  to  the  East  Indies^  the  insured 
were  held  to  be  entitled  te  recover  from  the  broker,  as  their  claim 
was  capable  of  being  established  without  the  aid  of  the  illegal 
transaction,  (p)  It  is  also  observable,  that  a  broker  by  his  con- 
duct may  render  himself  liable  to  the  insured  for  the  amount  of  a 
loss,  in  an  action  for  money  had  and  received,  although  he  has 
not  in  fact  received  the  money  from  the  underwriters.     Thus, 

(A)  Maydew  r  Forrester,  5  Taant  615.  y  Stoddart,  ub  sup. 

Vide  Seller  V  Work,  Marsh  Ins  299.  (m)  VVcbsler  v  Dc  Taatet,  7  T  R  157. 

(0  Webster  vDe   Tastct,  7T  R  157.  (n)  Fomin  v  Oswell,  3  Canvpb  357. 

And  see  Arnott  v  Stewart,  5  Dow  Rep  (o)  Dixon  and  Others  y  Hammond,  S 

1^4.  Barn  &  Aid  310. 

(k)  Delanoy  r  Stoddart,  1  T  R  28.  (p)  Tenant  v  Elliott,  1  Bos  &  Pul  S. 

(0  Harding  ▼  Carter,  Park  4.    Tickel  Farmer  ▼  Russell,  2  Bos  &    Pul    89S. 

V    Short,   3    Ves  jun    839.    Bristow    v  Thompson  v  Thompson,  7  Ves  ran  473. 

Waddinffton.  8  New  Rep  300.    Delsney  Dixon  v  Hammond,  8  Bam  fc  Ala  310. 
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he  will  become  liable  by  taking  crfdit  in  ao  account  with  an  un- 
derwriter, for  the    amount  of  his  subscription,  and  erasing  the 
name  of  the  latter  from  the  policy ;  nor  can  he,  when  this  has 
been  done,  dispute  the  liability  of  the  underwriter  or  his  own  re* 
ceipt  of  the  sum  subscribed,  (q)     So,  if  an  insurance  broker  take 
the  acceptance  of  an  underwriter  for  the  balance  of  an  account 
including  a  particular  loss,  payable  at  a  later  time  than  that  at 
which  the  insured  is  entitled  to  payment,  the  latter  may  maintain 
an  action  against  the  broker  for  money  bad  and  received,  although 
the  underwriters  name  was  not  erased  from  the  policy,  but  only 
from  the  adjustment ;  especially  if  the  broker  keep  the  bill  in  his 
own  hands,  and  afterwards,  on  the  underwriter's  becoming  bank- 
rupt, *proTe  it   under  the  commission,  (r)     But  where  insurance 
brokers,   holding  a  policy  for  the    purpose  of    adjusting  a  los8» 
suffered  an  underwriter's  name  to  be  struck  out  upon  his  signing 
the  adjustment,  and   the  underwriter  gave  them    credit    in    his 
books  for  the  loss,  and  became  bankrupt,  but  the  brokers  never 
took  credit  in  their  own  books  for  the  amount,   but  on  the  contrary 
gave  the  insured  notice  of  the  bankruptcy,  and  there  was  after- 
wards a  settlement  of   accounts  between  the    insured    and  the 
brokers,  comprehending  the  policy  in  question,  when  no   demand 
was  made  upon  them  in  respect  of  the  bankrupt's  subscription,  it  was 
held  that  the  brokers  were  not  liable  for  the  amount  of  the  loss,  (t ) 
We  may   remember  that  insurance-brokers  who  retain  in  their 
hands  policies  which  they  have  been  ordered  to  effect,  are  bound 
to  use  reasonable  diligence  in  procuring  a  settlement  of  losses 
that  occur,  {t)     It  may  also  be  remarked  that  an  insurance-broker 
is  only  entitled  to  receive  payment  for  the  assured  from  the  under- 
writer, in  money ;  and  a  custom  to  set  off  the  general  balance  doe 
from  the  broker  to  the  underwriter  in  the  settlement  of  a  parti- 
cular loss  is  illegal.     Therefore,  although  the  broker  may  have  ad- 
justed a  loss  with  the  underwriter,  and  struck  his  name  out  of  the 
policy,  yet  if  the  underwriter  has  not  actually  paid  the  loss  to  the 
broker,  the  insured  may  recover  it  from  the  underwriter.  («)    So 
where  the  broker    charged    the    underwriter  in  account  for  a 
loss,    and    transmitted    an  account    to  the    insured,    in  which 
the  broker   made   himself  the  debtor,    and  the    insured  drew  a 
Ull  upon  the    broker  for    the    balance  of  the    account,    which 
the  latter  accepted,    but   did  not    pay,  yet  the    underwriter  not 
having  actually  paid  the  amount  to  the  broker,  was  held  to  be  still 
liable  for  the  claim  of  the  assured,  (x)    So  where  after  a  total 
loss  and  adjustment,  payable  within  a  month,  whilst  the  policy  re- 
mained in  the  hands  of  the  broker,  the  initials  of  the  insurer  were 
struck  off  from   the   adjustment,   to   indicate   payment,   and  the 
broker  debited  the  insurer  with  the  loss,  the  latter  was  held  to  be 

(a)  Andrew  v  Robinson,  3  Campb  199.        (u)  Todd  ▼  Reid,  4  B  &  A  SIO.    But  it 
Wilkinson  v  Clay,  6  Taunt  110,  1*1.  does  not  appear  that  the  underwriter  at 

(r)  Wilkinson  ?  Claj,  4Canipb  171.   6    the  trial  succeeded  in  bringing  the 


Taunt  110.  within  the  custom,  as  proved.    S  Stark 

(t)  Ovington  v  Bell  and  Others,  8 Campb    IS. 


1^. 


ff.    Baker  v  Langhom,  4  Campb  399.  («)  Russell  f  Baiigley,4  B  li  A  395. 

(I)  Booifield  ▼  Creswell,  t  Cnspb  Ml. 
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sdD  liable  to  the  assured ;  the  principal  is  not  estopped  from  de- 
manding *the  money,  unless  there  is  an  actual  payment  to  the 
broker,  or  a  credit  given,  (y) 

It  wHl  next  be  proper  to  consider  the  rights  and  remedies  of 
the  broker  as  against  the  insured. 

Rij^ts,  &C.  From  the  nature  of  the  accounts  between  the  insured 

afftiort  ia-  and  the  broker,  it  seems  that  the  latter,  before  he  has  ac- 
"'^*  tually  paid  the  premiums  to  the  underwriter,  may  main- 

taia  an  action  against  the  insured,  to  recover  the  amount  of  them  as 
money  paid  to  his  use.  (z)  For  the  account  between  (he  broker  and 
the  underwriter  is  entirely  dbtinct  from  that  between  the  broker  and 
the  insured,  and  the  insured  and  the  underwriter ;  as  between  these 
two  latter  parties  the  premium  is  considered  as  paid  at  the  time  of 
efiecting  the  policy.  And  after  payment  of  the  amount  of  a  loss  by 
a  broker  to  his  principal,  the  broker  cannot  recover  it  back,  on  the 
ground  of  hb  not  being  aware  at  the  time  that  one  of  the  under- 
writers had  become  insolvent ;  (a)  nor  can  be,  after  settling  an 
account,  receiving  the  balance,  and  suffering  two  years  to  elapse, 
make  a  further  claim  upon  his  principal  on  such  a  grounds  (b) 
After  such  a  lapse  of  time,  the  broker,  between  himself  and  the 
principal,  must  be  presumed  to  have  received  actual  payment,  or 
something  equivalent  to  it,  from  the  underwriter.  Nor  can  a 
broker  recover  expences  incurred  in  effecting  an  illegal  insur- 
ance, (c)  or  prove  a  debt  so  contaminated  under  a  commission  of 
bankruptcy,  {i)  or  recover  for  premiums  or  charges  incurred,  with 
reference  to  the  effecting  of  unstamped  policies,  {e)  And  though 
a  policy  produced  at  the  trial  appears  to  be  impressed  with  a  pro- 
per stamp,  evidence  may  still  be  admitted  to  shew  that  it  was  un- 
stamped when  it  was  entered  into,  and  is  consequently  void.  For 
the  commissioners  of  stamps  have  no  authority  to  stamp  a  policy 
after  it  is  effected,  on  payment  of  a  penalty.  (/) 

The  remedy  of  an  insurance  broker  to  enforce  payment  of  char- 
ges *which  have  become  due  to  him  is  either  by  action  or  lien. 
Insurance  brokers  cannot  support  a  bill  in  Equity  for  a  discovery 
and  an  account  of  money  paid  and  received  by  them  in  that  char- 
acter for  their  employers  and  of  sums  due  for  commission, 
the  subject  being  either  matter  of  set  off  or  capable  of  being 
proved  at  law.  (g)  Del  credere  commissions  for  guaranteeing  the 
payment  of  sums  dne  upon  insurances  being  payable  upon  entering 
into  the  contract  of  guarantee  may  be  recovered  in  an  action  of 
imdebiMui  oiiumpnt ;  and  after  judgment  by  default,  the  defend- 
ants cannot  be  allowed  on  a  writ  of  inquiry  to  set  off  ui  redoc* 

(f)  Jell  T  Pratt,  S  Stark  Rep  $7.  policy  not  ipw  ficio  void.    6  Taunt  SS5. 

\s)  Oalzell  ▼  Mair,  1  Campb  534  and  1  Marsh,  556.    5  Taimt  5S1.    6  M  fli  S 

caae  there  cited.    Airy  v  Bland,  Park  36.  12S. 

Marah  Ins  294.  (e)  Roderick    ▼  Hovill,  3  Campb  103. 

(e)  Edgar  v  Bamstead,  1  Campb  441.  By  stat  35  Geo  o  63  a  15,  which  also  makes 

(5)  Jamesun  and  Others  r  Swainston,  S  the  broker  liable  to  a  penalty  of  506Z. 

Cambp  576.  (/)  3  Camnb  103.    Keir  v  InhabiUnts 

(e)  Ex  perte  Mather,  3  Yes  jon  343.  of  Chipping  Norton,  5  B  It  A  41S. 

SUekpole  v  Eerie,  S  WiU  1  S3.  {g)  EMnwiddie  ▼  BaUUe,  6  Yes  jan  136. 

(4  Bz  pvU  Mather.  S  Yes  873.  When 
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tion  of  damages  the  amount  of  losses  not  indemnified.  (A)  To 
assist  insurance  brokers  in  the  recovery  of  their  demands  they 
have  also  a  lien  upon  the  policies  for  a  general  balance  due  from 
their  employers  ;  and  have  a  right  to  apply  in  satisfaction  of  that 
balance,  money  received  by  them  on  account  of  the  insurances,  (i) 
But  when  the  person  employing  a  broker  is  himself  an  agent,  and 
that  circumstance  is  known  to  the  broker,  the  latter  has  no  lien 
against  the  principal  for  the  general  balance  due  from  the  party  by 
whom  he  is  immediately  employed,  (k)  Nor  can  a  broker,  who 
has  reason  to  conclude  that  his  employer  acted  as  agent,  claim  a 
right  to  retain  for  a  general  balance,  though  the  policy  is  effect- 
ed in  the  name  of  his  employer.  Where  a  British  subject  who 
had  received  orders  from  a  neutral  foreigner  to  effect  an  insurance^ 
employed  a  broker,  whom  he  had  been  in  the  habit  of  employing, 
to  effect  insurances  on  account  of  others  as  well  as  of  himself,  and 
did  not  disclose  the  name  of  his  principal  but  merely  informed 
the  broker  that  the  property  was  neutral,  this  information  was 
deemed  sufficient  to  apprize  the  broker  that  his  employer  was  act- 
ing only  as  agent,  and  that  consequently  he  had  no  lien  against  the 
party  beneficially  interested  for  the  general  balance  due  from  his 
employer,  {I)  but  only  for  the  amount  of  the  premiums  on  the 
particular  policy,  (l)  Information  that  the  property  belongs 
to  a  correspondent  in  the  country  is  sufficient  to  apprize  the 
broker  that  the  person  who  gives  him  the  order  is  only  an 
agent,  and  the  broker  possessing  such  information  will  have  no 
lien  upon  the  policy  for  a  general  balance  due  from  his  employer ; 
^though  a  larger  amount  is  due  to  the  latter  from  his  principal, 
than  the  sum  in  respect  of  which  the  broker  claims  to  retain,  (m) 
So  although  the  person  giving  the  order  represents  that  he  ha9 
authority  to  indorse  the  bill  of  lading,  still  if  his  representation 
be  false  and  he  be  merely  an  agent  having  no  authority  to  indorse 
the  bill  of  lading  or  to  act  as  proprietor  of  the  goods,  the  broker 
will  acquire  no  general  lien,  (n)  But  on  the  other  hand  an  in- 
surance broker  who  effects  a  policy  without  knowing  or  having 
any  reason  to  believe  that  the  party  from  whom  he  receives  the 
order  is  not  a  principal,  has  a  Hen  upon  the  policy  for  a  general 
balance  due  to  him  from  that  party,  and  has  a  right  to  apply  in 
satisfaction  of  that  balance,  money  received  upon  the  policy  even 
after  notice  that  his  employer  was  himself  merely  an  agent,  (o) 
The  broker  cannot  then  be  divested  of  his  rights  on  accountof 
a  fact  of  which  he  was  ignorant  when  he  effected  the  policy  ;  he 
cannot  be  compelled  to  deliver  up  to  a  stranger,  the  policy  which 
he  effected  under  an  implied  contract  that  he  should  hold  it  as  a 
security  for  the  balance  due  to  him  from  his  immediate  employer. 

(A)  Camithers  v  Groham,  14  East,  57S.  (n)  Lanyon  ▼  Blanchard,  8  Campb  597. 

(i)  Olive  T  Smith,  5  Taunt  65.  4  Id  354. 

(k)  Maans  v  Henderson,  1  East,  335.  (o)    Mann  ▼  Forrester,  4  Campb  60. 

Levy  T  Barnard,  8  Taunt  149.    Bray  v  Westwood  v  Bell,  4  Campb  340.    In  4 

Hind,  6  Price,  903.    3  Moore,  49,  547.  Campb  60,  the  broker  was  held  liable  for 

(2)  Id  ibid.  the  excess  beyond  his  balance  paid  to  the 

(m)  Snook  ▼  Davidson,  9  Campb  918.  agent,  after  he  knew  him  to  be  such.  Vide 

Westwood  V  Cell,  4  Campb  314.  Bill  v  Jutting,  1  BMoore  155. 
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The  agent  by  whom  the  broker  is  employed  is  guilty  of  a  breach 
of  daty  towards  his  principal  in  not  disclosing  to  the  broker  that 
he  is  a  mere  agent  in  the  transaction,  and  is  liable  to  an  action 
for  his  misconduct ;  but  the  broker  who  has  reason  to  believe 
that  he  is  the  principal  is  entitled  to  retain  the  policy  till  his  ge- 
neral balance  is  satisfied.  By  parting  with  the  possession  of  the 
policy,  the  broker  will  lose  his  right  of  lien :  but  it  seems  that 
his  lien  will  revive  on  regaining  the  policy,  although  it  is  put  into 
his  hands  for  a  particular  purpose  ;  as,  for  instance,  for  the  purpose 
of  collecting  an  average  loss  due  from  the  underwriters,  (jp) 

2d.  We  may  next  proceed  to  consider  the  authority  of  an  in- 
surance-broker, and  his  liability  and  rights,  with  reference  to  the 
insurer,  ^Vith  regard  to  the  extent  of  an  agent's  authority, 
*or  mode  of  its  execution,  it  has  been  held,  that  where  an  agent 
employed  to  underwrite  policies  to  a  certain  amount,  on  behalf  of 
another,  signed  a  slip,  in  pursuance  of  which  a  policy  was  after- 
wards effected  and  subscribed  in  the  absence  of  the  agent  by  his 
clerk,  the  power  of  attorney  was  sufficiently  executed  ;  the  act  of 
signing  being  merely  ministerial,  and  therefore  not  necessary  to 
be  performed  by  the  agent  in  person,  although  he  was  bound 
to  exercise  his  own  judgment  on  the  principal  subject,  for  the  pur- 
pose of  which  he  was  appointed,  (q)  An  agent  who  is  authorized 
to  sign  a  policy  on  behalf  of  an  underwriter,  has  a  consequeat 
authority  to  adjust  a  loss,  (r)  And  where  an  underwriter  has 
been  in  the  habit  of  paying  losses  settled  by  his  agent,  the  latter  has 
an  implied  authority  to  refer  a  dispute  about  a  loss  to  arbitration.  («) 
Proof  by  an  agent,  that  an  underwriter  has  been  in  the  habit  of 
paying  losses  upon  policies  subscribed  in  his  name  by  the  agent,  is 
sufficient  proof  of  agency  in  an  action  on  a  policy  so  subscribed  ; 
and  though  the  agent  was  appointed  under  a  written  power  of 
attorney,  he  need  not,  under  such  circumstances,  produce  the 
power,  (t) 

An  insurance*broker  is  licAle  to  the  underwriter  for  the  pre- 
mium, and  in  certain  cases  for  the  amount  of  a  loss  paid  through 
mistake.  A  policy  of  insurance  in  the  common  form  contains  a 
receipt  for  the  premium,  which  is  conclusive  as  between  the  in- 
sured and  the  underwriter,  and  in  the  absence  of  any  fraud,  pre- 
cludes the  underwriter  from  recovering  it  as  against  the  in- 
sured, (tt)  In  an  action  brought  by  the  person  interested  for  a 
k>s8  upon  the  policy,  the  underwriter  cannot  set  off  the  premium, 
although  it  has  never  been  actually  paid  by  the  broker,  and  al- 
though the  underwriter  had  no  notice  at  the  time  of  entering  into 
the  policy  of  the  actual  interest  it  was  intended  to  protect,  (x) 
But  a  case  of  fraud  will  furnish  an  exception  to  this  rule  ;  for  if, 

(p)  Wliitehead  ▼  VaDgiMiK     Cooked  (r)  Richardson  v  Anderson,  1  Campb 

Bankrupt  Law,  316  or  429.    Lavj  v  Bar-  43  note. 

nard,  8  Taunt  149, 155.  Semb  aliter  where  (f )  Ooodson  v  Brooke,  4  Campb  163. 

poaaeseion  regained  by  8trataj2;em.  Burn  v  (t)  Houghton  v  £wbank,  4  Campb  88.' 

Brown,  2  Stork  S72.    7  Taant  876.  Mad-  Neale  v  Irving,  1  Esp  Rep  ^61.    Bigg's 

den  ▼  Kempster,  1   Campb  18.    Griffiths  case,3  P  Wm8  419, 487. 

V Hyde,  SelNi  Pri  1881.  (u\  Dalzell  v  Mair,  1  Campb  538. 

(o)  Mason  ▼  Joseph,  1  Smith,  406.  (x)  De  Gaminde  v  Pigou,  4  Taunt  846. 
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by  a  contrivaDce  on  the  part  of  the  insured,  the  underwriter  be 
induced  to  give  credit  to  the  broker  for  the  amount  of  premiums, 
when  the  latter  is  destitute  of  the  means  of  paying  them^  the  in- 
sured *in  that  case  will  be  liable  to  the  underwriter,  (y)  But  in 
general  the  broker  alone  is  liable  for  the  premiums.  And  where  a 
broker  employed  by  the  insured  employs  another  broker,  in  a 
different  part  of  the  country,  under  a  del  credere  commission,  the 
underwriters  may,  it  seems,  resort  to  the  first  broker  for  the  pre- 
miums received  by  him,  and  not  paid  over  to  the  broker  who 
effects  the  policies,  although  they  not  only  gave  credit  to  that  bro- 
ker, but  made  him  an  allowance  for  becoming  personally  responsi- 
ble for  the  premiums  ;  and  even  after  they  have  taken  bis  promis- 
sory notes  for  their  respective  balances  of  premium,  according  to 
their  usual  course  of  dealing,  (z)  The  underwriter  however  cannot 
maintain  an  action  against  the  broker  for  premiums  due  upon  effect- 
ing illegal  re-insurances,  (a)  especially  if  the  insured  has  given  him 
notice  not  to  make  the  payment ;  and  the  circumstance  of  the  bro- 
ker's having  given  credit  for  the  premiums  in  an  account  delivered 
to  the  underwriter  does  not  vary  the  case,  (b)  Where  an  under- 
writer had  illegally  agreed  to  divide  the  risk  with  another  person, 
and  afterwards  paid  the  insured  the  whole  amount  of  the  loss,  a 
proportion  of  which  was  paid  by  the  partner  into  the  hands  of  a 
broker,  it  was  held  that  the  underwriter  who  had  paid  the  loss  could 
not  maintain  an  action  against  the  broker  for  the  money  he  had 
received,  (c)  The  underwriters  may  also  resort  to  a  broker  for  re- 
covery of  the  amount  of  a  loss  which  they  afterwards  discovered  to 
be  fraudulent,  where  he  has  not  paid  it  over  to  his  principal.  The 
mere  passing  of  such  money  in  account,  or  making  rest  as  it  is 
termed,  without  any  new  credit  given,  fresh  bills  accepted  or  fur- 
ther sum  advanced  by  the  broker,  is  not  equivalent  to  a  payment  of 
the  money  to  his  principal,  (d)  Where  three  underwriters,  on  a 
representation  of  a  loss,  paid  their  subscriptions,  amounting  to  6001. 
into  the  hands  of  a  broker,  and  a  part  of  this  sum,  namely  SOOZ.,  was 
afterwards  by  their  joint  authority  paid  over  to  the  insured  ;  after 
which  payment  the  loss  was  discovered  to  be  fraudulent,  and  one  of 
*the  underwriters  brought  an  action  against  the  broker  to  recover  a 
ratable  proportion  of  the  sum  paid  into  his  hands,  it  was  held  that 
the  broker  was  entitled  to  set  off  against  this  demand  the  whole  sum 
of  SOOZ.  which  had  been  paid  to  the  insured  ;  the  Courf  would  not 
enter  into  the  account,  to  see  what  each  of  the  res(>ective  parties 
was  entitled  to,  and  they  appeared  to  think  that  the  other  under- 
writers should  have  joined  in  the  action,  or  the  plaintiff  should  have 
resorted  to  a  court  of  equity,  (e)     We  shall  now  proceed  to  consid-* 

iy)  Foy  V  Bell,  3  Taunt  493.    Action        (x)  Rohson  v  Wilson,  Marsh  Ins  8S4. 
1>y  insured  for  a  loss,  and  return  of  premi-        (a)  19  Qeo  9  c  37. 
nm,  and  notice  of  set-off  for  premiums.        {h)  Edsrar  v  Fowler,  3  East,  282, 
The  insured  had   addressed  the  bills   of       (c)  Sullivan  v  Greaves,  Park  8.    6  T 

lading  to  a  third  person   instead  of  the  R  405,  409.     7  Yes  473. 
broker,  as  promised.    Mavor  v  Simeon,        (d)  Buller  v  Harrison,  Cowp  565.  Pix- 

3  Taunt  497.— Action  by  insurer  for  pre-  on  v  Hammond,  8  B  &  A  310. 
mwBa».  (e)  Silva  v  Linder,  2  Manh  Rap  437. 
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erlhe  rights  of  the  broker  as  against  the  insurers  ;  and,  herein,  of  his 
right  to  set  off  the  amount  of  losses  and  returns  of  premiums  against 
their  claim  for  the  premiums  payable  on  effecting  insurances. 

Insurance  brokers  who  act  under  a  del  credere  commission,  and 
effect  policies  in  t,heir  own  names,  and  on  their  own  account,  or 
eren  in  their  own  names  and  on  the  account  of  other  persons,  and 
do  not  describe  themselves  as  agents  are  entitled  to  set  off  against 
the  underwriter's  demand  upon  them  for  premiums,  the  amount  of 
losses  and  returns  of  premium,  that  may  have  become  due  upon 
the  policies.  (/)  In  like  manner,  where  the  agents  effect  the  in- 
surance in  their  own  nam^s,  and  have  accepted  bills  on  the  credit 
of  the  consignment  of  the  goods  insured,  they  are  entitled,  although 
not  clothed  with  a  del  credere  commission,  to  deduct  the  amount 
of  losses  from  the  premiums  payable  to  the  uiulerwriter.  (g) 
The  underwriter,  by  subscribing  policies  effected  in  the  names 
of  the  agents,  may  be  considered  as  agreeing  that  they  shall 
be  treated  as  principals,  if  they  have  an  interest  ;  and  they  may 
have  an  interest,  either  by  a  del  credere  commission,  or  by  having 
made  advances  upon  the  credit  of  the  goods  insured.  Where  the 
insurance  broker  has  dealt  merely  as  agent,  where  he  has  effected 
the  policies  "  as  agent,"  and  has  no  del  credere  commission,  it 
has  always  been  holden  that  he  cannot  claim  a  deduction  from  the 
premiums  on  account  of  sums  due  for  losses,  (h)  or  returns  of 
•premium  ;  (t)  for  in  that  case  the  losses  and  returns  constitute  a 
debt  to  the  insured  alone  and  not  to  the  broker.  And  so,  although 
the  broker  may  have  a  del  credere  commission,  yet  still  if  he  effect 
the  policies  in  the  name  of  his  principal,  he  is  not  entitled  (in 
the  absence  of  any  adjustment,  (j)  or  assent  to  the  part  of  the 
underwriters  to  such  a  course  of  dealing,  (k)  to  set  off  against 
the  amount  of  the  premiums  the  sums  due  upon  the  policies  for 
losses  and  returns  of  premium,  (/)  although  the  broker's  engage- 
ment  to  guarantee  the  insured  against  the  underwriter's  insolvency 
is  expressly  stated  by  cfause  in  the  policies  of  insurance,  (m)  For- 
merly the  del  credere  commission  was  considered  as  placing  the 
insurance  broker  in  the  situation  of  the  insured,  with  regard  to 
the  underwriter,  and  investing  the  broker  with  the  rights  and 
character  of  a  principal  ;  (n)  but  this  doctrine  has  been  justly 
exploded ;  (o)  for  the   del  credere  commission  is   an   arrangement 

ij  )  Ko0tcr  V  Eaaon,  S  M  &  S  1 12.    4  and  Houstoun  v  Robert^nn,  6  Taunt  451, 

Cainpb398.     Grove  v  Dubois,  1  T  R  ]12.  452.    S  Marsh  Rep   139,   140.      Minet  f 

2  Marsh  293  S  C.    Bize   v   Dickaenn,  1  Forester,  4  Taunt  544.     Peele  v  North- 

T  R  285.     Wienholt  v  Roberts,  2  Caropb  cote,  7  Taunt  485.      1   Moore,  178,  184 

586.    7  Taunt    484.    Peele  v  ISorthcote,  S  C. 

7  Taunt  478.    See  3  Campb  279.  (I)  Kostcr  v  Eason,  2  M  &  S  1 12, 1 18. 

(g)  Parker  v.  Beasley,  2  M  &  S  423.  Cumniin^  v  Forester,   1  M  &  S  404,  409. 

(A)  Wilson  V  Creifrhton,  4  Taunt  537,  Grove  v  Dubois,  1  T  R  112. 

543.     I  T  R  113  S  C.     Marsh  Ins  293  S  (m)  Feele  v   Northcote,  7  Taunt  478. 

C.    Baker  ▼  Lan^horn,  4  Campb  396.    6  1  Moore,  178  S  C. 

Taunt  619  8  C.     2  Marsh  Rep  215  S  C.  (n)  Grove  v  Dubois,  1  T  R  1 12,  115. 

Parker  v  Smith,  16  East,  38%.  (o)  Cumminfr  v  ForcHter,  1  M  &  S  449. 

(t)  Minct  V  Forester,  4  Taunt  537,  542.  Morns  v  Ciea^by,  4  M  &  S  575.    Baker  t 

( t*)  Bak«r  y  Lanirhoro,  4  Canvpb  396.  Langborn,  6  Taunt  521.    Peele  ▼  North* 

(k)  yid«  Shee  v  Clarkson,  12  East,  507.  cote,  7  Taunt  478. 
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between  the  msuted  and  the  broker,  and  so  far  as  the  underwriter 
is  concerned  it  is  entirely  res  hUer  alios  acta ;  it  renders  the  broker 
liable  to  the  insured,  not  in  the  first  instance,  and  as  if  he  him- 
self were  an  underwriter,  but  only  in  the  second  instance,  and 
in  case  of  the  underwriter's  failure  ;  it  does  not  at  ail  vary  or  af- 
fect the  underwriter's  rights  or  liability,  or  place  the  broker  in 
the  situation  of  the  insured  towards  the  underwriter,  or  in 
the  situation  of  the  underwriter  with  regard  to  the  insured.  Where» 
however,  an  adjustment  has  taken  place  between  the  underwriterand 
the  broker,  by  which  the  underwriter  has  treated  with  the  broker  for 
the  a^nount  of  a  loss^  and  expressly  given  him  credit  for  it,  the  bro* 
ker  will  be  entitled  to  deduct  the  amount  from  the  underwriter's 
claim  for  the  premiums,  although  he  is  described  as  agent  in  the 
policy.  ( p)  And  so  where  an  underwriter,  *in  the  course  of  hia 
dealmgs  with  an  insurance  broker,  had  been  in  the  constant  practice 
of  settling  and  adjusting  with  the  broker,  and  allowing  out  of  the 
premiums,  payable  to  him  by  the  broker,  sums  due  to  the  insured 
for  returns  of  premium,  the  court  of  King's  bench,  considering  that 
the  broker  was  the  common  agent  of  the  insured  and  the  underwri* 
ter  whilst  the  policy  remained  in  his  hands  for  one  party  and  the  pre- 
mium for  the  other,  determined  that  the  broker  was  entitled  to  set  off 
returns  of  premium,  due  upon  policies  which  the  insured  had  allow- 
ed to  remain  in  his  possession,  against  the  underwriter's  claim  for 
premiums,  although  the  broker  effected  the  policies  expressly  as 
agent,  and  bad  no  d$l  credere  commission,  {q) 

However,  the  right  of  the  insurance  broker  to  set  off  losses 
or  returns  of  premium  against  the  underwriter's  claim  for  pre- 
miums, can  only  be  founded  on  a  continuing  agency,  either  ex- 
press or  implied,  which  the  broker  exercises ;  and  this  agency 
is  determined  by  operation  of  law,  in  the  event  of  the  under- 
writer's death  or  bankruptcy.  When  the  underwriter  has  become 
bankrupt,  and  his  assignees  bring  an  action  for  the  premiums^ 
a  broker  who  effects  insurances  expressly  in  that  character  is 
not  entitled,  whether  he  has  a  del  credere  commission  or  not,  (r) 
to  set  off  losses  or  returns  of  premium  which  have  become  due 
after  the  bankruptcy ;  {s)  nor  even,  as  it  seems,  those  which 
have  become  due  before  that  period ;  (()  although  the  policies  Jtare 
remained  in  the  hands  of  the  broker,  from  the  time  when  they 
were  respectively  effected  for  the  purpose  of  settling  and  adjust- 
ing claims,  (u)     The  broker  cannot  in  any  sense  be  said  to  be  an 

(0)  Bakar  v  Langhorn,  4  Campb  396.  451.    8  Marsh  Rep  141. 

S  Taunt   517  S  C.     S  Marah  Rep  219  («)  Minett  v  Forester,  4  Taaot    541, 

8C.    4TaoDt538.    Parker  tSduUi,  16  557.    Qoldschmit  ▼  L700, 4  Taant  534. 

East,  S8S.  Parker  v  Smith,  16  East,  386,  387. 

(f )  8hee  ▼  Clarkson,  1 2  East,  507,  com-  (()  Houstoun  v  Robertsoa,  6  Taunt  450. 

mented  upon  Houstoun  v  Robertson,  6  451.    2  Marsh  Rep  140  S  C.    4  Campb 

Taunt  451,  452.     2  Marsh  Rep  139,  140.  343. 

BlinettvFore8ter4  Taunt 544,  vide  etiam.  (u)   Minett  ▼  Forester,  4  Taunt  541. 

PeeleTNorthcote,7Taunt485.    1  Moore,  Baker  v  Langhorn,  4  Campb  396.    6Taunl 

178, 1S4SC.  519.    2  Marsh  Rep  215, 139. 

(r)    Houstoun  V  Bordenave,  6  Taunt 
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agent  for  the  underwriter  afker  faic  bankruptcy,  as  the  under- 
writer's title  to  the  premium  is  in  that  event  immediately  comma- 
iiieated  to  the  assignees,  who  are  then  entitled  to  call  upon  the 
broker  to  pay  them  the  full  amount  of  the  premium  for  the  benefit 
of  the  creditors.     And,  therefore,  in  an  action  by  the  assignees  of 
*a  bankrupt  underwriter  against  insurance  brokers,  for  the  balance 
of  an  adjusted  amount  between  the  underwriter  and  the  brokers, 
and  also  for  premiums  of  insurance  on  policies  underwritten  with 
the  brokers  in  that  character,   the  brokers    are  not  entitled    to 
deduct  for  returns  of  premium  due  on  policies,  the  premiums  of 
which  formed  a  part  of  the  adjusted  account,  but  where  the  events 
entitling  them  to  such  returns  were  not  known  till  after  the  ad- 
justment ;  nor  can  they  deduct  for  returns  on  some  of  the  policies, 
for  the  premiums  of  which  the  action  is  brought,  where  the  events 
entitling  them  to  those  returns  had   happened  before  the  bank- 
ruptcy, but  the  returns  were  not  then  adjusted ;   nor  can  thev 
deduct  for  returns  on  other  policies,  for  the  premiums  of  which 
the  action  is  brought,  the  events  entitling  them  to  which  returns 
happened  after  the  bankruptcy,  (x)     And  when  the  assignees  of 
a  bankrupt  underwriter  have  exhibited  to  a  broker  an  account  of 
premiums  due  to  the  bankrupts^   and  the  broker  has  made  repeated 
promises  to  pay  the  balance,  it  seems  that  a  jury  will  be  justified 
in  disallowing  to  the  broker  sums  due  for  returns  of  premium,  on 
the  ground  that  by  such  conduct  he  lulls  the  assignees  into  a  false 
security,  (y)    When  the  underwriter  dies,  and  the  action  for  the 
recovery  of  premiums  is  brought  by  his  executors,  the  broker  is 
bound  to  pay  the  executors  the  full  amount  of  the  premiums  due 
at  the  time  of  the  death,  without  deducting  any  subsequent  returns 
of  premium,  (z)     Whether  the  broker  acted  under  a  del  credere 
commission  or  not  is  immaterial ;  for  on  the  underwriter's  death, 
as  in  the  case  of  his  bankruptcy,  any  authority  which  he  may 
have  conferred  on  the  broker  will  he  ipso  facto  determined.     It 
may  be  observed  with  reference  to  this  subject,  that  an  under- 
writer, in  an  action  by  the  assignees  of  a  bankrupt  assured,  upon 
a  loss  which  happened  after  the  bankruptcy,  may  set  ofi*  a  sum 
due  to  him  for  premiums  on  the  balance  of  an  account  between 
the  bankrupt  and  himself,  (a) 


g)  Parker  v  Snaith,  16  East,  389.  34S  S  C.     1  Holt,  88  S  C. 

)  Baker  v  Langhom,  6  Taunt  581.  (a)  Graham  and  Others  t  Ruflsel,  5  M 

S  Marih  Kep  917.    4  Campb  S99.  &  8  498.    8  Marsh  Rep  561  decided  on 

(x)   Houston  V  Robertson,    6  Taant  19  Geo  9  c  39  s  9.     6 G  4c  16  s  53;  see 

448.    9  Manb  Rep  138  S  C.    4  Campb  4  Taunt  775. 
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OF    THE   FORM    AND   REQUISITES    OF    A  POLICY    OF    INSURANCE. 

The  policy  of  insurance  used  in  this  country  is  a  written  con- 
tract, signed  by  the  insurer,  or  an  agent  on  his  behalf;  or,  in  the 
case  of  an  insurance  by  a  corporation,  sealed  with  the  corporate 
seal,  (a)  The  instrument  is  not  authenticated  by  the  signature  of 
the  insured,  or  the  party  by  whom  the  protection  of  the  policy  is 
sought  The  form  now  in  use  is  of  great  antiquity,  and  is  sup- 
posed to  have  been  introduced  into  this  country  by  the  Lom- 
bards, (fc)  Its  language  is  extremely  confused,  inaccurate,  and 
ungrammalical ;  perplexity  is  occasioned  by  the  use  of  the  same 
phrase  in  different  senses  ;  and  the  disorder  is  increased  to  the 
uninitiated,  by  the  engrafting  of  new  clauses  on  a  printed  form 
with  which  they  are  not  entirely  reconcilable.  An  attempt  was 
once  made  to  procure  the  revision  of  the  policy,  by  the  authority 
of  parliament ;  (c)  but  the  measure  failed  of  success.  In  later 
times,  indeed,  so  much  attention  has  been  paid  to  the  construc- 
tion of  the  instrument  by  learned  and  enlightened  judges,  that  it 
may  be  said  to  have  attained  considerable  certainty ;  and,  on  this 
account,  it  is  perhaps  more  desirable  to  retain  the  present  form, 
than  to  substitute  another,  which,  though  more  correct  in  itself, 
might  possibly  occasion  fresh  doubts  and  difficulties. — It  is  pro- 
posed to  enter  into  an  examination  of  the  several  parts  and  formal 
*incidents  belonging  to  a  policy  in  the  following  order  :  viz.  1.  Of 
the  stamp,  and  herein  of'  the  validity  of  the  slip,  and  power  to  alter 
a  policy  after  it  is  effected.  2,  The  name  and  description  of  the 
insured.  3.  The  matter  or  thing  insured.  4.  The  voyage  insured, 
and  the  time  for  the  commencement  and  duration  of  the  risk. 
6.  The  perils  insured  against.  6.  The  power  of  the  insured  in  case 
of  mlsfortwne.  7.  The  premium,  the  sum  insured,  the  date,  and  the 
name  of  the  underwriter.  8.  The  common  memorandum  restrain- 
ing the  underwriter's  liability  for  losses  on  certain  articles.  The 
operation  of  the  policy  is  further  controlled  by  express  warran- 
ties, (d)  or  by  clauses  adapted  to  the  particular  circumstances  of  the 
contracting  parties. 

I  Stamp.  ^^^  stamp  duties  payable  on  policies  of  insurance, 

are  at  present  regulated  with  respect  to  their  amount 

by  the  statute  55  Geo.  3.  c.  184 ;  (c)  and  they  vary  according  to 

(a)  See  Forms,  Appx  35  Geo  3  c  63  in  lice. 

Sched.     The  policy  is  usaally  only  signed  (c)  Anno  1747.    The  heads  of  this  bill 

when  effected  by  individual  underwriters  ;  are  mentioned,  Stev  Aver  310. 

bat  it  may  be  under  seal,  as  in  the  case  of  (d)  See  post,  tit  Warranty. 

«  corporation.  (e)  See  post,  Appendix.    By  5  &  6  W 

(6)  The  Lombards  came  into  England  in  &  M  c  91  s  9,  6d.  duty  was  imposed  on 

the  13th  cantnry.     Vide  stat  43  £lii  c  13  every  p<^icy. 
which  alladas  to  the  antaqatty  of  the  prac- 
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the  voyage  or  risk,  the  premium  paid  for  the  insurance,  and  the 
amount  insured. 

*lt  18  provided  by  the  stamp  laws  that  no  insurance  shall  be 
pleaded  or  given  in  evidence,  or  admitted  in  any  court  to  be  good 
or  available,  unless  stamped  with  a  stamp  to  denote  the  proper  rate 
or  duty,  or  some  higher  rate  or  duty  by  the  act  directed  ;  and  that 
the  commissioners  shall  not  stamp  any  insurance  after  it  has  been 
effected.  (A)     In  consequence  of  this  enactment,  if  a  policy  be  pro* 
duced  on  a  trial,  with  a  proper  stamp,  evidence  may  still  be  admit- 
ted  to  shew,  that  the  stamp  was  not  affixed  until  after  the  contract 
was  effected  ;  and  in  that  case  the  policy  is  void,  (i)     It  is  also  pro- 
vided, that  every  contract  of  insurance  shall  be  in  writing,  and  called 
a  Policy  of  Insurance  ;  and  that  the  premium  or  consideration,  the 
risk  or  adventure  insured  against,  the  names  of  the  underwriters,  and 
the  sums  insured,  shall  be  specified  in  the  policy,  or  it  will  be  void.(fc) 
An  evasion  of  the  duty  renders  each  party  liable  to  a  penalty  of 
500L  :  a  broker  concerned  is  precluded  from  recovering  his  commis- 
sion or  sums  expended  ;  and  money  paid  to  him  by  his  principal  is 
to  be  deemed  paid  without  consideration.  (/)      But  the  penalties 
were  declared  not  to  attach  upon  the  effecting  of  an  unstamped  slip 
or  label  by  the  London  or  Royal  Exchange  Assurance  Corporation, 
containing  the  heads  of  an  insurance,  signed  by  the  person  making 
insurance,  and  the  officer  of  the  corporations,  provided  the  true 
date  was  expressed  at  length  on  the  slip,  and  a  policy  in  pursuance 
of  It  was  duly  made  out  in  a  legal  form,  within  the  space  of  three 
office  days  from  the  making  of  the  slip,  (m)     But,  although  a  prac* 
tice  formerly  prevailed   amongst  underwriters  of  recognizing  the 
terms  of  an  insurance,  by  subscribing  a  memorandum. without  stamp, 
called  a  slip,  in  which  the  terms  of  the  contract  were  embodied,  pre- 
viously to  the  effecting  of  a  regular  policy,  yet  this  instrument  was 
not  obligatory  in  a  court  of  justice,  but  was  merely  an  honorary 
'engagement,  (n)     In  one  case,  the  authority  of  a  broker  employed 
to  effect  an  insurance,  was  holden  to  be  countermandable  at  a  time 
when  the  policy  had  not  been  effected,  although  the  underwriters 
had  signed  an  unstamped  slip  by  which  they  assented  to  the  terms 
of  the  insurance,  (o)     And   so,  where   an   unstamped   slip,  upon 
which  the  names  of  the  underwriters  had  been  put  down  consecu- 
tively in  the  order  in  which  they  had  agreed  to  insure,  was  offered 
in  evidence,  to  shew  that  an  underwriter,  whose  name  did  not  ap- 
pear first  upon  the  policy,  was  in  truth  the  first  who  agreed  to  in- 
sure, this  evidence  was  rejected  on  the  ground  that  its  admission 
would  have  the  effect  of  varying  the  import  of  the  stamped  policy, 

(h)  S5  Geo  3  c  63  B  14.    15  East,  606.        (t)  35  G  3  c  63  s  15  to  17. 
ciDtinoed  by  55  Geo  3  c  184  a  8.  (m)  35  G  3  s  18. 

ana 

Wright 

175.  '  '     107. 

(k)  35  Geo  3  c  63  s  11.  (o)  3  Carapb  127. 
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by  an  unstamped  memorandum,  (p)  It  has  been  bolden,  however, 
that  a  representation  made  by  an  insurance  broker,  when  the  names 
of  the  underwriters  are  put^upon  a  slip,  is  binding  upon  the  insured, 
unless  qualified  or  withdrawn  by  some  communication  upon  the 
subject,  between  that  time  and  the  execution  of  the  policy,  (q) 
And  when  a  policy  of  insurance  has  been  drawn  up  by  mistake,  in 
terms  which  are  not  conformable  to  the  real  intention  of  the  par- 
ties, the  instrument  may  be  rectified  in  a  court  of  equity  by  the  slip 
or  label,  (r)  Provision  is  now  made  by  the  stamp  laws  for  a  regu- 
lar supply  of  stamps  for  the  use  of  the  public  in  the  business  of  in- 
surance ;  stamped  slips  are  allowed  to  be  made  containing  certain 
requisites,  and  more  formal  policies  to  be  substituted  in  lieu  of  them 
within  a  definite  period,  (s) 

In  considering  the  stamp  laws  as  they  relate  to  policies  of  insur- 
ance, it  frequently  becomes  material  to  inquire  what  alterations 
may  be  made  in  an  instrument  of  this  nature  after  its  execution. 
It  will  readily  occur  to  the  learned  reader,  that  at  common  law,  and 
independently  of  the  question  of  stamping,  no  material  alteration, 
that  is,  none  which  varies  the  legal  effect  of  the  contract,  can  be 
made  in  the  instrument  by  one  of  the  parties,  without  the  consent 
of  the  other.  A  material  alteration,  made  without  consent,  invali- 
dates the  instrument  both  in  law  and  equity,  *and  renders  it  inca- 
pable of  being  enforced,  either  according  to  its  original  or  its  alter- 
ed state,  (t)  Thus,  if  a  policy  be  executed  in  the  common  "form  on 
goods,  without  specifying  the  kind,  and  the  insured  afterwards  insert 
a  description  of  a  particular  species  of  goods  as  the  subject  of  in- 
surance, the  policy  is  vitiated  as  against  an  underwriter  who  did 
not  assent  to  th,e  alteration,  (u)  So  if  the  insured,  after  the  policy 
has  been  signed  by  the  underwriter,  strike  out  a  warranty  to  sail 
at  a  certain  time,  and  insert  a  memorandum  of  an  enlarged  time  in 
the  mai^in^  which  the  underwriter  does  not  sign,  the  policy  is  de- 
stroyed, and  the  underwriter  is  discharged  from  his  original  con- 
tract, {x)  So  an  alteration  in  the  vessel's  place  of  destination  can- 
not be  made  without  the  insurer's  consent.  Where  a  ship  was  in- 
sured for  a  voyage  from  Virginia  to  Rotterdaniy  with  liberty  to  call 
at  a  port  in  Englandy  and  after  the  underwriter  had  signed  the  pol- 
icy, the  destination  of  the  vessel  was  altered  to  the  port  of  Hull, 
there  to  discharge  instead  of  at  Rotterdamy  and  a  memorandum  of 
this  alteration  was  indorsed  on  the  policy,  it  was  held  that  the  pol- 
icy was  vacated  as  to  all  the  underwriters  except  those  by  whom 
the  indorsement  was  signed  :  the  alteration  was  in  this  case  the 

(p)  Marsden  v  Reid,  3  East,  573.    Ro-  East,  31,  32.  and  see  Pigott*8  case,  1 1  Co 

?in  y   McCarthy,  3  Cap  Rep    107.     4  S6.    4B&A672.    3 Stark 60. 

aunt  779.  (u)  Langhom  ▼  Cologan,  4  Taunt  330. 

(a)  Edwards  v  Footner,  1  Campb  530.  At  the  blank  which  occurs  after  the  words 

(r)  Motteux  and  Others  v  Lond  Ass  '*  valued  at*'  in  the  printed  form,  the  word 

Comp.  1  Atk  545.  <«  at'*  was  struck  out,  and  the  words  '*  100 

(«)  54  Geo  3  c  144,  and  see  35  Geo  3  c  hdds  of  sum,"  &c.  inserted. 

63  8  5,  Su^  (x)  Fairlie    and  Others   ▼    Christie,  7 

(0  Master  and  Others  v  Miller,  4  T  R  Taunt  416.    1  Moore,  114  8  C.     1  Holt, 

380.    8  Hen  Bla  141  S  C  in  error.    15  331  S  C  at  Ni  Pri  semb  cont. 
(*U4) 


or  A   POLICY  OF  INSURANCE.  87 

more  material,  on  account  of  the  port  of  Htdl  not  being  in  the  line 
of  the  voyage  between  Virginia  and  Rotterdam^  but  two  degrees  re- 
moved from  the  course  of  that  voyage,  and  consequently  not  embrac- 
ed  by  the  policy  as  it  was    originally  effected,  (y)     So  the  altering 
of  a  policy  effected  on  a  voyage  from  Calmar  to  Portsmouth^  by  giv- 
ing the  vessel  an  option  to  return  either  to  Weymouth  or  Portsmouth^ 
which  alteration  was  made  with  the  consent  and  in  the  presence  of 
several  underwriters,  was  held  to  discharge  one  who  was  ignorant  of 
the  alteration,  (z)     So  the  insertion  of  a  liberty  to  call  at  a  port  not 
in  the  course  of  the  voyage  as  originally  described  vitiates  the  po- 
licy ;  as  if  a  policy  be  effected  on  a  voyage   from  Cvha  to  Liver^ 
w)oly  with  liberty  to  call  at  all  ports  and  places  in  the  course  of 
*the  voyage,  and  the  insured  afterwards  insert  a  liberty  to  call  at 
Jamaicay   without  the  insurer's    consent,  this  addition  at  once  viti- 
ates the  policy,   and   the  underwriters   are  discharged.     The  cir- 
cumstance of  the  ship's   not  having  been  lost  in  consequence  of 
her  calling  at  the  port  to   which  the  alteration  in  the  policy  gave 
liberty  to  proceed  is  not  material,  (a)     Where  the  underwriter's 
consent  is  given,  it  seems  that  the  alteration  should  be  made  in 
writing,  (b)     But  an  alteration  made   by  one  of  the  parties,  with- 
out the   consent  of  the  other,   does  not  vitiate  the  policy,   if  it 
occur  in  an  immaterial   part,  and  do  not  vary  the  legal  effect  of 
the  instrument.     The  rule   was  intended  to  prevent  fraud,  to  en- 
sure the  identity  of  the  instrument,   and   prevent  the  substitution 
of  another,  without  the  consent  of  both  parties ;  but  if  the  legal 
identity  of  the  instrument  remain,  an  alteration  is   not   material. 
The  alteration   of  a   policy  effected   '^  on  the  Three  Sisters,  at  and 
from  .d.  and  JB.,"  by  inserting   the   words   "  Tres  Hermanas  or" 
before  the  words  Three  Sisters,   and  adding  the  words   "  both  or 
either"  after  the   places  of   destination,   is   not  material,  for  the 
words  Tres  Hermanas  are   only  a  translation  of  the  Three  Sisters^ 
and   no   greater  liberty  is  conferred  by  the  words  "  both  or  either," 
than  was  expressed  without  them,  (c)     So  where  a  policy  of  in- 
surance was  effected  on  a  ship,  '^  at  and  from  Liverpool  to  her  port 
^'  or  ports,   place  or  places  of  discharge  and  loading  in  Jt/rtcOy 
**  and   African  islands,  and  during    her  stay  there,   and    at  and 
from  thence  back  to  L.,   or  her  final  port  or  place  of  discharge 
in  the  United  Kingdom,  with  liberty  in  that  voyage  to  proceed 
**  and  sail  to  and  touch  and  stay  at  any  ports  or  places  whatso- 
ever and  wheresoever  as  above,   to  sell,  barter,  and  exchange 
goods,  and  load  and  unload  goods  at  any  or  all  of  the  ports 
and  places  she  may  call  at  or  proceed  to ;"  and  the  insured, 
subsequently  to  the    execution  of  the  policy,  inserted  after  the 
wordd    **  during  her  stay,"    the  words    *^  and  trade,"  to   which 
alteration  some    of  the  underwriters   assented,    but    others    re- 

(y)  Lurd  v  Robertson  and   Others,  4  1  Taant  115,  117.    7Taant51S.    After 

Bro  P  C  488.  payment  of  money  intoCourt  on  the  whole 

(x)  Campbell  y  Christie,  S  Stark  64.  declaration,  no  objection  can  be  made  on 

(•)  Forehaw  t  Chabert,  3  Brod  &  Bing  account  of  alteration,  9  East,  325.    An* 

158.    Mr  Joe.  Richardson's  opinion  was  drews  v  Palsgrave, 

confined  to  the  objectioaon  the  alteration,  (c)  Clapham  and  Others  v  Cologan,  3 

id  168.  Campb  388. 

{h)  See  S  Stark  64.    Weston  y  Em«i, 
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fuBed  their  assent,  it  was  held,  in  an  action  against  one  who 
^refused,  that  the  alteration  was  immaterial,  and  did  not  avoid 
the  policy,  (d)  So  at  common  law,  and  independently  of  the 
provisions  of  the  stamp  act,  a  policy  may  be  altered  even  in  a 
material  part  by  the  consent  of  both  parties  ;  and,  therefore,  when 
a  broker  had  instructions  to  procure  an  insurance  on  goods,  on 
board  the  Mary  Galley^  of  St.  Christopher* s.  Captain  A,  Hilly 
Commander,  but,  in  writing  the  policy,  he  made  it  out  by  mistake 
on  the  nMan/y  Captain  Haslewoody  Commander,  and  after  the 
Mary  Galley  had  been  Io$t,  the  insurers  were  applied  to,  and  con- 
sented to  alter  the  policy.  Lord  Chief  Justice  Holt  ruled,  that  the 
action  was  maintainable,  and  that  after  an  underwriter  had  agreed 
to  the  alteration,  he  could  not  object  that  he  ought  to  have  had  an 
increase  of  premium,  on  account  of  the  Mary  being  a  stouter 
vessel  than  the  Mary  Galley,  (e)  Where  a  policy  was  effected 
on  the  profits  of  goods  valued  at  500Z.,  but,  on  its  being  discovered 
that  the  plaintiff's  interest  was  larger,  a  memorandum  was  inserted 
some  days  after  the  underwriter's  first  subscription,  declaring  the 
policy  to  be  on  the  plaintiff's  share  of  the  goods,  say  one-fifth, 
valued  at  1,0001.,  to  which  memorandum  the  underwriter  also 
subscribed  his  name,  the  record  stated  the  policy  according  to  its 
altered  state,  without  reciting  the  original  stipulation,  and  was 
held  sufficient.  For,  at  the  time  of  the  alteration,  all  was  in  fierij  . 
and  the  whole  constituted  but  one  agreement.  (/)  And  it  is  here 
worthy  of  notice,  that  if  a  policy  be,  by  n\istakey  reduced  into 
writing  in  terms  which  are  not  conformable  to  the  real  intention 
of  the  parties,  an  alteration  made  for  the  purpose  of  correcting 
the  mistake,  and  in  furtherance  of  the  original  design,  is  valid  with- 
out a  new  stamp.  Where  a  broker,  instructed  to  effect  a  policy  on 
goods,  effected  it  on  a  ship,  and  the  mistake  was  afterwards  rectified, 
with  the  consent  of  the  underwriter,  by  a  memorandum  in  the 
margin,  it  was  held  that  no  new  stamp  was  necessary  to  render 
the  contract  effectual,  (g)  So  if  the  policy  be  on  goods  by  ship, 
*or  ships  to  be  thereafter  declared,  and  the  broker  by  mistake 
make  a  written  declaration  upon  goods  by  a  wrong  ship,  to  which 
the  underwriters  put  in  their  initials,  he  may  afterwards,  in  com- 
pliance with  the  orders  of  the  insured,  declare  the  interest  to  be  on 
goods  by  another  ship,  without  the  assent  of  the  underwriters,  and 
without  a  new  stamp.  (A)  Where  it  appears  very  clearly  from  the 
label,  or  other  satisfactory  evidence,  that  a  policy  has  by  mistake 
been  reduced  into  writing,  in  terms  which  are  not  conformable 
to   the  real  intention  of  the  parties,  a  court  of  equity  will  grant 

(d)  Saunderaon  &Othern  v  Symonds,  intentionof  the  parties  was  to  be  re^rded; 
1  Bro  k,  Bing  486  recog  3  id  1&8.  the  instrument  aid  not  at  first  contain  any 

(e)  Bates  v  Graham  and  Others,  2  Salk  contract.  See  also  Cole  v  Parkin,  IS  Cast, 
444.  Holt  469  S  C  see  as  to  the  stamp,  471  in  case  ofa  deed.  Robinson  v  Tobin, 
iofra,  5  Taunt  359.    8  East,  373  &c.  ubi  supra.     When  alteration  of  a  subject 

(/)  Robinson  v  Tobin,  1  Stark  Rep  336.  insured  in  general  requires  a  new  stamp, 

(g)  Sawtell  V  Loudon,  5  Taunt  359.     1  6  East,  173  infra,  120. 

Marsh  Rep  99  S  C.    It  seems  that  in  this  (h)  Robinson  ▼  Touray,  3  Campb  1S8. 

case   the  insured  had  oo  interest  in  the  1  M  &  S  217,  218  note  (b)  S  C. 
ship,  1  Marsh  99.    Mr  J  Heath,  said  the 
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relief^  and  compel  the  policy  to  be  rectified  according  to  the  true 
intention,  (t) 

The  statute  35  Geo.  3.  c.  63^  contains  ail  express  provision  to 
legalize  alterations  in  the  terms  and  conditions  of  a  policy  of  in- 
surance without  a  fresh  stamp.  It  provides*  that  nothing  con- 
tained in  the  act  shall  prohibit  the  maicing  of  any  alteration  which 
may  lawfully  be  made  in  the  terms  or  conditions  of  any  policy  of 
insurance  duly  stamped,  after  the  same  shall  have  been  under- 
written, or  to  require  any  additional  stamp  duty  by  reason  of  such 
alteration,  so  that  such  alteration  be  made  before  notice  of  the 
determination  of  the  risk  originally  insured,  and  the  premium  or 
consideration  originally  paid  or  contracted  for,  shall  exceed  the 
rate  of  ten  shillings  per  cent,  on  the  sum  insured  ;  and  so  that  the 
thing  insured  shall  remain  the  property  of  the  same  person  or  per- 
sons ;  and  so  that  such  alteration  shall  not  prolong  the  term 
insured  beyond^  the  period  allowed  by  the  act;  and  so  that  no 
additional  or  further  sum  shall  be  insured  by  reason  or  means  of 
such  alteration,  (k)  An  alteration  in  a  policy,  by  which  the  time 
of  the  ship's  sailing  is  extended,  (as  if  goods  be  insured  on  board 
ship  or  ships  sailing  between  the  1st  of  October  and  the  1st  of 
June,  and  by  a  memorandum  written  on  the  policy  on  the  1 1th  of 
June,  the  time  of  sailing  be  extended  to  the  1st  of  August,)  is  an 
alteration  of  one  of  the  terms  or  conditions  of  the  policy,  and  does 
not  require  a  fresh  stamp.  (/)  So  a  policy  containing  a  warranty 
*that  the  ship  shall  sail  on  or  before  a  particular  day,  may  be  altered 
during  the  risk  by  a  memorandum,  whereby  the  underwriters,  in 
consideration  of  a  further  premium,  agree  to  cancel  the  warranty, 
and  to  make  a  return  of  premium  if  the  ship  sail  with  convoy,  (m) 
So  if  the  ship  sail  in  an  unseaworthy  state,  in  consequence  of 
having  a  larger  cargo  than  she  can  safely  carry,  the  underwriters 
may  consent  to  waive  the  objection,  and  give  the  insured  liberty  to 
discharge  her  cargo  at  an  intermediate  port,  by  a  memorandum 
indorsed  on  the  policy  without  a  fresh  stamp,  (n)  So  the  with- 
drawing of  a  mark  upon  the  property  insured,  (as  where  a  policy 
is  effected  on  hemp,  marked  R,  and  by  a  subsequent  memorandum 
the  underwriters  agree  to  protect  the  hemp,  though  not  so 
marked,)  is  an  alteration  which  may  be  made  without  a  fresh 
stamp,  (o) 

One  of  the  requisites  pointed  out  by  the  statute  in  order  to  le- 
galize an  alteration  in  the  terms  or  conditions  of  a  policy  is, 
that  the  alteration  be  made  before  notice  of  the  determination  of 
the  risk  insured.  The  determination  here  alluded  to  is  that  which 
is  occasioned  by  the  loss  or  safe  arrival  of  the  thing  insured,  or 
by  the  final   end  and  conclusion  of  the  voyage.     Therefore  where 

(i)  M  )tteux  ▼  London  Assurance  C  >m-  Error,  8  Elast,  S73  891. 

pttnf,  1  Atk545.     14  Yin  Abr  281   pi  10  (m)  Ri  Isdale  and  OUiers  v  Sheddail,  4 

S  C  eren  after  losa,  and  boo   Henckle  v  Campb     107.      Flubbard    v    Jackson,    4 

RovExch  Asfll  Vcs.317.    6  Yes  333.    f  Taant  169.    Weir  t  Aberdeen,    9  B^rn 

Atk359.  &  Aid  325. 

(k)  35  a  3  c  63  8  13.  (n)  Wair  v  Aberdeen,  2  Bam  k  Aid  320. 

{1}  Kensinffton  v  Infflis  and  Another,  in  (o)   Hub*)ard  v  Jackson,  4  Taunt  169. 
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goods  insured  were  described  to  be  on  board  ships  sailing  between 
the   let  of  Octo6^  and  the   1st  of /utie,  and  on  the  11thof/tin€, 
before  a  loss  happened,  the  time  of  the  vessel's  sailing  was  ex- 
tended to  August^  the  alteration  was  held  legal   without  a  new 
stamp,  (p)     So    where  a  policy   was  effected  on  goods  at  and 
from  Stockholm  to  Swrnnemunde^  and  the  ship  being  driven  into 
Wisby  on  .  the  30th  of  JV/ay,   and  detained  there    till  the  9th  of 
October^  the  insured  in  the  meantime — ^viz.  by  a  letter  which  was 
written  on  the   Ist  of  July^  but  not  received  till  the  2nd»  informed 
their  agents  in  London  that  ^^  the  captain  had  been  ordered  to 
proceeds  to  Konigsbergy  as  they  were  not  certain  whether  the 
enemy  might  be  at  Swinnemunde  or  not,  and  that  the  passage 
to    Konigsberg    was  nearly  the  same,  but  rather  the  shortest 
**  and  safest,  and  they  desired  the  agents  to  arrange  the  matter 
*^  *with  the  underwriters  ;"  and  the  agent,  on  receiving  the  letter 
applied  to  the  underwriters  for  their  consent  to  alter  the  policy 
by  adding  the  words,  *'  Konigsberg  or  Memel^^^  after   Swhinemimde^ 
which  consent  was  obtained,  and  the  ship  and  goods  were  afterwards 
lost  in  the  voyage  to  Konigsbergy  it  was  held  that  the  alteration  did 
not  require  a  new  stamp,  (q)    This  was  the  case  of  a  change  of 
destination  made  with  the  assent  of  the  underwriter  at  a  time  when 
the  risk  was  not  determined,  and   when,  if  he   had  not  consented, 
the  vessel  might  have  proceeded  at  his  risk,  (r)     So  where  a  ship^ 
insured  at  and   from  London  to  BahiOy   after  having  sailed  on   the 
voyage  insured,  was  found  to  have  taken, in  too  large  a  cargo,  and  the 
underwriters,  with  a  view  to  enable  the  insured  to  lighten  the  vessel, 
consented  to  indorse  a  memorandum  on  the  policy  by  which  liberty 
was  given  to  put  into  Ramsgatey  it  was  held  that  this  memorandum 
did  not  require  a  fresh  stamp.     The  question,  said  a  learned  judge, 
is,  whether  the  memorandum  required  a  new  stamp  ;  and  the  case 
of  Hubbard  v.  Jackson  {$)  is  an  authority   to  shew  that  a  warranty 
may  be   waived  by  a  memorandum  on  the  policy   without  a  new 
stamp.     Now  it  is  a  warranty  that  the  ship  shall  be  seaworthy, 
and  therefore  it  does  not  require  a  memorandum  with  a  new  stamp 
in  order  to  waive  it.     A  warranty  to  sail  within  a  certain  time  is  of 
the  same  nature,  and  yet  it  has  been  held,  that  after  the  period  when 
the  condition  has  terminated,  the  parties  may  still,  by  an  unstamped 
memorandum,  continue  the  policy  ;  and  if  they  may   do  so  in  one 
case,  they  may  do  so  equally  in  the  other.     It  has  been  said  that 
the  memorandum  here  was  added  after  the  determination  of  the  risk 
by  the  original  sailing  of  the  ship  in  an  unseaworthy  state ;  but  that 
argument  is  founded  upon  a  misconstruction  of  the  words  '^  deter- 
mination of  the  risk  in8ured."(/)     It  is  worthy  of  remark,  however, 
that  this  statute  does  not  sanction  an  alteration  of  the  subject  mat- 
ter of  insurance,  but  only  of  the  terms  or  conditions  of  a  policy ; 
and  therefore  no  alteration  can  be  made  in  the  subject  insured  with- 
out a  new  stamp.     Thus,  wool  cannot  be  substituted  for  hemp,  nor 

Ip)  K«08ingtoDT  Injslis,  8  £ast,  S73,        (s)  4  Taunt  174  supra. 
S9 1 .    9  B  &  Aid  32$,  3S6.  (n  Weir  r  Aberdeen,  S  Bam  &  Aid  320. 

(q)  RamBtrom  ▼  Bell,  5  M  &  S  269.  Per  Bayiev,  J. 
{r)  Per  Abolt,  J,  id  ibid. 
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a  policy  on  ship  and  outfit,  (in  a  voyage  upon  the  Saulhim 
WhaU  Fishery)  'converted  into  a  policy  on  ship  and  goods  without 
a  new  stamp,  (u)  And  although  in  the  case  where  the  insurance 
on  ship  and  outfit  was  altered  into  a  policy  on  ship  and  goods,  the 
alteration  was  said  to  have  been  rendered  necessary  in  consequence 
of  a  misunderstanding  between  the  broker  and  his  principal  at 
the  time  of  effecting  the  insurance,  yet  thaj^circumstance  was  not 
regarded  as  material.  (10)  The  alteration  was  not  made  until 
after  the  ship  had  sailed,  and  the  risk  attached  ;  the  policy  in  it» 
original  state  protected  the  subject  of  insurance  which  it  described  ; 
and  therefore  an  alteration  in  the  subject  insured  required  a  new 
stamp,  (x)  .The  alteration  in  such  a  case  is  not  only  ineffectual 
in  itself,  but  vacates  the  original  instrument,  and  the  policy 
cannot  be  enforced  either  according  to  iis  original  or  its  altered 
state. 

«.  Name,  &c  The  policy  of  insurance  usually  commences  in  the 
ofiosared.  following  form  :  "  A  B.  (the  insured)  as  well  in  his 
**  own.  name  as  for  and  in  the  4iame  and  names  of  all  and  every 
"  other  person  or  persons  to  whom  the  same  (t.  e.  the  property 
**  or  interest  insured)  doth,  may,  or  shall  appertain,  in  part  or  ir 
^all,  doth  make  assurance,  and  cause  himself  and  them  and 
"every  of  them  to  be  insured,  lost  or  not  lost,'*  &c.  Neither 
the  common  law,  nor  the  usage  of  merchants,  as  anciently  esta- 
blished in  this  country,  seems  to  have  required  the  insertion  in 
the  policy  of  the  name  or  description  of  the  insured,  or  of  the 
agent  through  whose  intervention  the  policy  was  effected.  But 
the  mischief  and  inconvenience  which  were  found  to  result  from 
the  practice  of  effecting  insurances  in  blank,  occasioned  the  pass* 
ing  of  a  statute,  by  which  it  was  declared,  that  it  should  not  be 
lawful  for  persons  residing  in  Great  Britam  to  cause  an  insurance 
to  be  made,  without  inserting  in  the  policy  either  their  own 
names  as  the  parties  interested,  or  the  name  of  the  person  who 
effected  the  policy,  as  their  agent ;  and  that  when  the  person  in- 
terested resided  out  of  Chreat  Britain,  the  name  of  the  agent 
*shouId  always  be  inserted,  (y)  When  several  persons  were  in- 
terested in  an  insurance,  the  construction  which  this  statute  re- 
ceived was,  that  all  their  names  should  be  inserted  in  the  policy  \{z) 
and  when  a  policy  was  effected  by  an  agent  on  behalf  of  a  principal 
resident  abroad,  it  seemsr  to  have  been  thought  necessary,  that  the 
agent  should  residain  Cheat  Britain;  {a)  and  that  he  should  be 
described  as  agent  in  the  policy,  {b)  But  the  provisions  of  the  K 
€reo.  S.  were  afterwards  conceived  to  have  been  too  rigidly  framed, 
and  were  repealed  by  the  statute  28  Geo.  3.  c.  56,     The  89  Qeo.  3« 

(«)  Hin  Y  Patten,  8  East,  373.    1  Campb  1  Marsh  Rep  99,  snte,  1 1 7. 

7S8C.    Hubbard  ▼Jackson,  4  Tauot  174,  (x)  French  v  Patton,  9  East,  3SU    | 

176.    Langhom  v  Calogan,  4  Taunt  330,  Campb  72. 

331.  (y)  25  Geo  3  c  44. 

(w)  8  East,  373.    9  Td  351.     12  id  473;  (z)  Wilton  v  Reaaton,  Park  19.    Cox 

aliter  ofa  mere  mistake,  as  if  broker  in-  and  other,  Executors,  v  Psrry,  1  T  R46.4. 

Btructed  to  insure  goods,  insure  ship,  and  (a)  Pray  and  Others  ▼  Edie,  1  T  R  313^ 

the  insurer  sgree  to  alter  policy,  5  Taunt  (6)  Id  ibid. 
359  where  insured  had  no  interest  in  ship, 
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fequires  the  insertion  in  the  policy  of  the  name  or  names,  or  the 
usual  style  and  firm  of  dealing  of  one  or  more  of  the  persons  inter* 
€8ted  in  the  insurance  ;  or  the  insertion  of  the  name  or  names>  or 
usual  style  and  firm  of  dealing  of  the  consignor  or  consignors,  con- 
signee or  consignees  of  the  goods,  merchandize,  effects,  or  property 
«o  to  be  insured  ;  or  the  insertion  of  the  name  or  names,  or  usual 
style  and  firm  of  dealing  of  the  person  or  persons  who  give  the  order 
or  direction  to  the  agent  or  agents  immediately  employed  tu  nego~ 
tiate  or  effect  the  policy  of  insurance  ;  and,  in  default  of  compliance 
with  this  enactment,  the  policy  will  be  void,  (c)  It  has  been  ob^ 
■erred  by  Mr.  Justice  Buller,  that  this  statute  ought  to  receive  the 
most  liberal  construction  ;  {d)  for  it  was  intended  to  relax  the  pro- 
visions of  a  former  act,  the  strictness  of  which  was  found  inconve- 
nient to  commerce,  and  it  relates  to  a  species  of  contract  tcfrerntiKS 
JideL  Where  the  parties  interested  were  described  in  the  policy  as 
the  trustees  of  Messrs.  Keighley^  Ferguson^  and  Co.,  and  a  deed 
was  given  in  evidence  which  shewed  that  they  acted  in  that  capaci- 
ty, the  description  was  held  sufili^ent  as  being  the  usual  .style  and 
film  of  dealing  of  the  parties,  (e)  An  insurance  broker  employed 
to  effect  a  policy  is  sufficiently  an  agent  within  the  meaning  of  the 
act,  and  may  by  virtue  of  his  representative  character  insert  bis 
name  in  the  policy.  (/)  And  so,  where  general  agents,  to  whom 
goods  were  ^transmitted  with  the  bills  of  lading,  and  a  letter  direct- 
ing an  ultimate  consignment  to  other  persons,  '^  that  they  might 
have  an  opportunity  to  insure,"  forwarded  the  goods  as  directed, 
and  on  their  being  rejected  by  the  proposed  consignees,  effected  an 
insurance  upon  them  themselves,  which  was  afierwards  approved 
of  by  the  principal,  they  were  held  to  have  satisfied  the  statute,  by 
inserting  their  own  names  in  the  policy,  (g)  For  the  agents  who 
insured  in  this  case  might  themselves  be  considered  as  consignees, 
since  they  were  to  receive  the  goods  immediately  on  their  arrival,  or 
else  they  might  be  regarded  as  the  persons  who  gave  the  order  to 
insure  within  the  meaning  of  the  statute.  When  directions  to  insure 
were  given  to  G.  fV.  and  Company,  of  London^  and  the  policy  was 
effected  by  the  firm  of  G.  and  Company  in  Liverpool^  but  the  two 
firms  had  one  or  more  members  in  common,  the  policy  was  ruled 
to  have  been  properly  effected,  and  a  statement  in  the  policy  and 
declaration  that  the  policy  was  effected  by  G.  W.  and  Company, 
was  deemed  sufficient.  (A)  And  it  seems  that  the  subsequent  adop- 
tion by  a  principal,  of  an  insurance  effected  by  an  agent  without  his 
authority,  will  constitute  the  agent  the  person  who  receives  the 
order  within  the  meaning  of  the  statute,  according  to  the  maxim, 
onutu  raiikabitio  retrotrahitur  et  mandato  priori  €Bqwpar€Uur.  (i) 
But  a  letter  written  to  an  agent,  requesting  him  to  make  an  in- 
surance, cannot  it  seems  be  construed  to  be  an  adoption  of  an 


S? 


28  Geo  S  c  56.  Bos  &  Put  SS6. 
Bos  &  Pul  323.  (A)  DicksoD  t  Lodge,  1  Stark  Rep  226. 

[$j  Hibbert    and    Others  v  Martin,  1        (t)  Wolff*  v  Horncastle,  1  Bos  and  Pul 

Campb  638.  316,  323.    Uagedorn  t  Olirerson,  2  M  & 

(/)  BeU  ▼  Gilson,  1  Bos  and  Pul  345.  S  485, 490,  but  see  per  Lord  EHenborough, 

(f  )  Wolff  and  Others  ▼  Horncastle,  1  C  J,  1  M  &  S  203. 
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insurance  already  effected  ;  for  adoption  presupposes  knowledge 
of  the  act  done  ;  and,  therefore,  an  averment  in  a  declaraiion,  that 
the  person  named  in  the  policy  was  the  person  residing  in   Greai 
Britain^  who  receiired   the  order  for  the  insurance,  is  not  satisfied 
by  proof  of  a  letter  received  by  him,  after  the  policy  was  effected, 
directing  him  to    make  an  insurance,   although  the    policy  was 
originally,  on  goods  on  board  the  Jlntty  *'  or  ships,"  or  by  what- 
ever other  name  or  names  the  ship  should  he  called,  and  the  per- 
son whose  name  was  inserted,  on  the  receipt  of  the  letter,  procured 
a  memorandum  to  be  made  upon  the  policy  signed  by  the  de- 
fendant, declaring  the  interest  to  be  on  board  the  Herald,  the  ship 
'mentioned  in  the  letter,  {k)     The   production  of  a  letter  dated 
abroad,  and  bearing  the  English  ship-letter  post-mark  on  the  cover, 
addressed  to  /.   <S^.  in  London,  directing  him  to  make  an  insurance, 
seems  to  be  good  proof  to  sustain  an  averment  that  /.  S.  was  the 
person  residing  in  Great  Britain,  who  received  the  order  for  and 
effected  the  policy.  (Z)     But  the  law  of  England  Aot^  not  require 
that  the  character  of  the  person,  whose  name  is  inserted  in  the  pol- 
icy, shall  appear  on  the  face  of  the  contract  ;  the  statute  28  Geo.  3* 
merely  says,  that  the  party  named  shall  answer  one  of  the  descrip- 
tions there  mentioned,  not  that  the  description  itself  shall  be  stated 
on  the  policy,  (m)     Nor  is  it  necessary  that  the  declaration  should 
contain  an  averment,  shewing  that  the  statute  has  been  complied 
with,  (n)     But  if  the  declaration  state,  that  the  person  whose  name 
is  inserted  in  the  policy,  answers  a  particular  description,  (for  in- 
stance, that  he  was  the  person  who  received  the  order  for  the  insur- 
ance,) the  averment,  though  unnecessary,  must  be  supported  by 
proof,  and  cannot  be  rejected  as  wholly  kninaterial.  (o)     When  a 
plaintifi^  who  had  introduced  an  averment  into  the  declaration,  that 
the  policy  was  affected  by  a  certain  person  as  agent,  &c.  closed  his 
case  without  giving  the  necessary  evidence  of  that  fact,  but  the  de- 
fendant had  agreed  to  admit  the  subscription  to  the  policy,  which 
was  conformable  to  the  averment,  Lord  Ellenborough,  C.  J.,  allow- 
ed the  plaintiff  to  go  into  further  proof,  (p) 

s.  The  sabject  The  policy  should  contain  a  true  description  of  the 
0f  iosarance.  subject  of  insurance,  and  disclose  whether  it  is  effected 
on  ship,  freight,  bottomry,  respondentia,  goods,  profits,  or  other  in- 
terest ;  or  upon  two  or  more  of  those  subjects  jointly.  When  the 
insurance  is  on  ship,  the  usual  words  of  description  are  upon  the 
body,  tackle,  apparel,  ordnance,  munition,  artillery,  boat,  and  other 

furniture  of  and  in  the  good  ship  or  vessel  called  the ,  whereof 

is  master  under  God  for  this  present  voyage, or  whosoever 

eke  shall  go  for  master  ii^  the  said  ^sbip,  or  by  whatsoever  other 
name  or  names  the  said  ship  or  the  master  thereof,  is  or  shall  be 
named  and  called.     And  whether  the  insurance  is  on  ship  or  goods, 

{k)  Bell  V  Janson,  1  M  It  S  901 ;  but  the  32S.    Mellish  v  Bell,  15  Ea»t,  416. 
eyerment  teens  unneceeaary  in  the  decla*        (n)  Mellish  v  Bell,  15  East,  4  afler  ver- 

lation.  diet.    Bell  v  Janaon,  1  M  &  S  204. 

(!)  Arcangelo  v  Thompson,  2  Campb        (o)  Bell  v  Janson,  I  M  &  S  201,  204. 
S20.  (p)  Dickson  ▼  Lodge,  1  Stark  Rep  226. 


(m)  Wolff  ▼  Homcaatle,  i  Bos  k.  Pal 
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or  other  interest  arising  oat  of  a  marine  adventure,  the  name  of  the 
vessel  is  usually  inserted  in  the  form  just  mentioned.  And  the  in- 
sured cannot  substitute  another  vessel  in  lieu  of  that  described  in  the 
policy,  except  in  a  case  of  urgent  necessity,  such  as  for  instance, 
a  case  of  a  trans-shipment  of  goods,  when  the  vessel,  on  board  of 
Which  they  were  first  put,  has  been  lost  by  a  peril  of  the  sea,  or 
any  similar  misfortvne.  {q)  But  as  the  clause,  by  whatever  other 
name  or  names  the  same  ship,  &c.  should  be  called,  is  always  inserted 
in  the  policy,  a  mistake  in  the  ship's  name  is  not  material  if  its  iden- 
tity be  proved.  When  an  insurance  was  made  upon  a  ship  called 
the  Leopard  or  by  whatsoever  other  name,  &c.  whereof  was  master 
for  that  voyage  .d.  J3.,  or  whosoever  else  should  be  master,  and  it  ap- 
peared by  the  evidence  of  ^.  B.^  that  his  ship,  which  was  the  ves- 
sel intended  to  be  insured,  was  called  the  Leonard^  and  not  the 
Leopard^  the  variance  was  held  immaterial,  although  the  vessel  had 
never  before  borne  the  name  which  the  policy  ascribed  to  it.  (r) 
And  where  a  broker,  who  received  instructions  to  effect  a  policy  on 
goods  on  board  the  American  ship  called  the  President^  effected  the 
policy  *^  on  goods  on  board  of  the  good  ship  called  the  American 
**  ship  President ;  whereof  was  master  for  that  voyage  A.  B.^  or 
**  whosoever  else  should  go,  &c,  or  by  whatever  other  name  or 
names  the  same  ship,  or  the  master  thereof,  was  or  should  be 
named  or  called,"  it  was  held  that  the  words,  American  ship 
President^  as  inserted  in  the  policy,  must  be  construed  to  be  the 
name  of  the  ship,  and  not  a  warranty  or  representation  of  her  being 
an  American  ;  but  although  the  real  name  of  the  ship  was  merely 
the  President,  the  variance  between  the  real  name  and  that  inserted 
in  the  policy  was  holden  immaterial,  [s)  The  substitution  of  one 
name  for  another  does  not  seem  to  be  material,  unless  a  wrong 
name  be  fraudulently  inserted,  or  the  underwriter  be  prejudiced 
by  the  variation,  (t)  Nor  does  the  insertion  of  an  English  name  in 
the  policy  amount  to  a  warranty,  or  representation  that  the  ship  is 
English :  and,  therefore,  *  whether  the  vessel  is  described  by  an  En- 
glish name  as  well  as  the  foreign,  or  by  the  foreign  name  only,  is  not 
material,  (u)  But  a  policy  effected  upon  the  goods  and  merchandize 
of  and  in  the  good  ship  called  the  Cathariney  an  American  vessel, 
seems  to  amount  to  an  expi^ess  warranty  that  the  ship  is  Amer- 
ican ;  (x)  although,  in  the  case  in  which  this  point  arose,  an  agree- 
ment had  been  entered  into  between  the  parties  after  the  insurance 
was  effected,  stating  that  doubts  had  arisen,  whether  the  policy  con- 
tained a  warranty  or  not,  and  declaring  the  mode  in  which  it 
should  be  interpreted  ;  and  it  was  generally  considered,  that  this 
agreement  formed  the  true  basis  of  the  construction  of  the  policy, 
and  ought  to  be  regarded  as  part  of  the  contract,  (y)     Where, 

(f)  1  TR  611.    3  Rob  259.  Campb  38S.   and  S  Smith  Rep  485.  N 

(r)  Hall  T  Molineuz,  6  East,  385.    S  S  P. 

Smith  Rep  495.    S  C  Mutato  nomine.  (x)  3  Boa  &  Pul  499,  510.  hy  Chambre, 

($)  LeMe6urierTVaaghan,6EaBt,  389.  J,  id  514.    Le  Blanc,  J,  id  521,  529,535, 

t  Smith,  492,  S  C.  bnt  see  id  506.    Vide  poat,  tit  Warranty. 

(0  6  East,  385,  386  per  Lord  Ellenbo-  (y)  Lothian  v  Hendemon,  3  Boi  &  Pol 

rough.  499,  510,  &c.  and  see  post  as  to  Warranty. 

(u)  Clapham  and  Another  ▼  Colosan,  3 
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from  the  circumstances  under  which  the  trade  is  carried  cn»  the 
insured  is  unable  to  specify  the  name  of  the  ship,  in  respect  of 
which  his  interest  arises,  the  practice  is  to  effect  the  insurance  on 
**  skq>  or  $lupt ;"   the  legality  of  this    mode  of  insuring  is  indis- 
putable, and  it  confers  on  the  insured  a  power  of  applying  the 
policy  to  any  ship  he  thinks  proper,  which  the  terras  of  the  con^ 
tract  .will  embrace,  (z)     And  It  may  be  material  to  observe  in  this 
place,  that  even  where  an  insurance  is  made  on  goods  on  board  a 
ship  named  in  the  policy,  the  insertion  of  the  name  of  the  vessel 
does  not  preclude  a  trans-shipment  in  case  of  necessity  ;\a)  and, 
therefore,  if  the  vessel  be  totally  lost  in  the  course  of  her  voyage 
by  a  peril  of  the  sea,  or  be  condemned  as  unfit  to  proceed,  the 
goods  may  be  lawfully  transported  to  their  plaoe  of  destination  at 
the  risk  of  the  underwriters  in  another  vessel.     Where,  indeed,  an 
insurance  was  effected,  interest  or  no  interest,  ^^on  any  ship  in 
**  which    the    insured   might    come    from    Vtrghiia    to    London,** 
(beginning  the  adventure  on  his  embarking  on  board  such  ship, 
the  money  to  be  paid  though  his  person  should  escape,  or  the  ship 
be  retaken,)  and  the  insured  embarked  on  board  the  SpeedtoeUy  but 
that  vessel  springing  a  leak  at  sea,  he  went  on  board  the  ship 
^Friendship,  and  arrived  safely  in  London,  but  the  Speeduell  was 
afterwards  captured,  the   Court,   upon  the    construction    of   this 
policy,  which  was  rather  in  the  nature  of  a  wager  than  of  a  real 
insurance,  and  the  form  of  which  can  scarcely  be  used  as  a  pre- 
cedent in  any  other  case,  determined    that  the  underwriter  was 
liable  ;  for  the  insurance  was  upon  '  the  ship  in  which  the  plaintiff 
set  out,'  and  had  that  got  safely  home,  and  the  other  been  lost, 
the  plaintiff  could  not  have  recovered  upon  the  ground  of  his  hav- 
ing  removed    his   person   into   that   ship   in    the   middle   of  the 
voyage.  (6)     The  usual  words  of  description  in  the  case    of  an 
insurance  on  ship,  evidently  extend  to  the  protection  of  the  ship's 
boai  and  rigging,  and  ordinary  stores,  (c)     And  provisions,  sent 
out  for  the  use  of  the  crew,  are  regarded  as  part  of  the  ship's  fur- 
niture, for  the  constant  usage  is  so  to  consider  them,   and  they 
form  in  effect  part  of  the  necessary  furniture,  stores,  and  equipment 
of  every  ship  proceeding  on  a  voyage,  (d)     In  the  whale  fishery, 
the  outfit  is  said  to  consist  in  the  apparatus  and  instruments  ne- 
cessary for  the  taking  of  fish,  seals,  &c.  and  the  disposing  of  them 
when  taken  in  such  a  manner  as  to  bring  home  the  oil,  blubber, 
bone,  skins,  and  other  animal  produce  of  the  adventure  with  the 
greatest  •convenience  and  advantage,  (e)      An  insurance  on  ship 
and  outfit  differs  materially  from  an  insuiarice  on  ship  and  goods, 
which  latter  description  will  comprehend,  as  we  shall  presently 
see,  either  the  wares  and  cargo  for  sale  laden  on  board  the  ship, 

(z)  Kewley  and  Others  v  Ryan,  8  Hen  has  been  laid  that  the  boat  is  not  part  of 

Bla  343,  347.     Henchman  ▼  Offley,  id  345,  the  ship  and  furniture,  tackle,  &c.  so  as  to 

Dick  T  Barrel,  3  Str  1248.  pass  by  a  sale  in  those  terms,  Mol  6  9c 

(a)  Planl^mour  ▼  Staples,  1  T  R  611.,  lOS.,  sed  qnsre,  and  see  Abb  on  Shipping, 

mod  post.  pa^e  II,  5th  ed. 

!h)  Dick  ▼  Barrel,  S  Str  1248.  (d)  Brough  ▼  Whitmore,  4T  R  206.    8 

c)  Hoskinsv  Pickersgill,  diet  per  Lord  East,  375. 

Mansfield,  Marsh  Ins  737.    Park  97.    it  («)  Per  Lord  EUenborough,  8  East,  375. 
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or,  in  the  case  of  a  fishing  voyagpe,  the  homeward  bound  cargo 
consisting  of  the  ira  mediate  produce  and  result  of  the  fishing  ad- 
venture. (/)  An  insurance  on  a  ship  employed  in  the  Oreeidand 
fishery,  with  the  usual  words  of  description  already  mentioned,  (g) 
has  been  hotden  not  to  extend  to  ihe  protection  of  the  lines  and 
fishing  tackle ;  and,  therefore,  when  the  fishing  stores  are  designed  to 
be  included,  a  special  description  should  be  inserted  in  the  policy,  (/i) 
*Nor  will  an  insurance  on  ship,  with  the  usual  words  of  description 
already  mentioned,  e^ttend  to  the  protection  of  the  ship  and 
cargo,  (i;  But  a  valued  policy  on  ship  and  cargo  will  be  allowed 
to  apply  solely  to  an  interest  to  the  specified  amount  in  the  cargo, 
if  the  insured  had  really  an  interest  in  the  cargo  to  that  amount, 
and  had  no  interes^in  the  ship,  (k) 

When  an  insurance  is  etiected  on  goods^  the  usual  words  of 
description  are  upon  any  kind  of  goods  and  merchandizes  what- 
soever, laden  or  to  be  laden,  on  board  the  good  ship  or  vessel 

called  the >  whereof  is  n>aster,  &c.,  or  whosoever,  &c., 

beginning  the  adventure  upon  the  said  goods  and  merchandizes 
from  the  loading  thereof  aboard  the  said  ship  at,  &c.,  or  where- 
soever, &c.  And  when  the  ship  and  goods  are  insured  jointly, 
the  words  of  description  are  upon  any  kind  of  goods  and  mer- 
chandizes whatsoever,  and  also  upon  the  body,  tackle,  &c.  The 
policy  may  be  either  on  goods,  generally,  or  on  specified  goods, 
as  wool,  indigo,  &c. ;  or  on  goods  as  may  be  hereafter  declared, 
or  hereafter  declared  and  valued,  in  the  mode  we  shall  presently 
see  in  case  of  value.  Thus  the  following  form  may  be  adopted  in 
an  insurance  on  colonial  produce  from  the  place  of  its  growth, 
when  no  invoice  has  come  to  hand,  and  the  merchant  cannot 
make  a  declaration  the  policy.  '^  On  goods,  as  interest  may  ap- 
^*  pear,  with  leave  to  declare  the  same  hereafter,  valuing  the 
"  dollar  of  invoice  amount  at  48.  6d.  each,  including  premiums 
**  of  insurance,  and  all  charges  incident  to  loss,  average,  payable 
^^  as  customary  on  each  species  of  goods,  rice,  and  saltpetre,  if 
"  any,  warranted  free  from  average,  unless,"  &c.  The  insured  by 
^declaring  (I)  the  interest  specifically  may  confine  the  import  of 
the  policy;  and  the  policy  will  attach,  not  on  any  goods  which 

'  (/)  8  East,  375,  376.  underwriters  on  the  ship  having  them  on 

(g)  Supra  123.  board,  and  when  a  particular  average  loss 

(A)    Hosktns  V  Pickersgill,    Park    97.  has  happened  on  such  policy,  the  fishery 

Marsh  787.    The  fishing  stores  consist  of  stores  on  board  have  not  contributed  to  the 

harpoons,  lances,  spears,  lines,  boats  and  particular  average,  but  the  fishing  stores 

various  other  things  for  the  purpose  of  are  insured  in  separate  policies  or  by  se- 

catching  whales  and  other  fish  and  pre-  parate  valuations.    But  though  the  court 

paring  &eir  blubber,  and  of  casks  for  con-  agreed  to  this,  they  held  that  the  constnic- 

taining  and  bringing  home  to  England  the  tion  of  the  policy  did  not  govern  that  of 

blubber  and  oil  produced.    It  was  stated  the  statute  53  Geo  3  c  159,  limiting  the 

in  the  special  verdict  in  the  case  of  Gale  v  liability  of  shipowners  to  the  value  of  the 

Laurie,  3  B  &  C  159,  that  according  to  the  ship  and  its  appurtenances  and  that  fishing 

usage  of  trade,  where  policies  had  been  stores  were  included  in  the  latter  term, 
effected  on  ships  emplo^'ed  in  the  Gre;;n-        (t)JMolloy,  b  8  c  7  s  18,  and  see  STaant 

land  fisheries    and  their  tackle,  apparel,  359.     1  ^larsh  Rep  99. 
munition  and  furniture,  the  fishing  stores        {k)  Per  Sir  William  Scott  in  the  case  of 

are  not  covered  by  such  policies,  nor  has  a  the  Emrom.    1  Rob  Adm  Rep  4. 
loss  on  the  stores  been  paid  for  by  the        (0  Ante,  114. 
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may  be  put  on  board,  but  only  on  those  comprehended  in  the 
declaration,  (m)  The  general  words  of  description  in  a  policy  on 
goods  are  understood  to  apply  only  to  the  cargo  or  merchandize  on 
board  ;  and  therefore  an  insurance  effected  on  behalf  of  a  captain 
on  goods  for  six  months  certain,  was  held  not  to  protect  the  cap- 
tain's clothes  and  ship's  provisions,  or  goods  lashed  on  deck; 
for  the  risk  is  greater  as  to  goods  lashed  on  deck  than  other 
goods,  and  where  articles  of  this  sort  are  intended  to  be  insured, 
Aey  are  always  insured  by  name,  (n)  But  an  insurance  on  car- 
boys of  vitriol  will  protect  carboys  stowed  on  deck,  for  that  is  a 
usual  place  of  deposit,  although  a  very  common  and  a  safer  course 
is  said  to  be,  to  stow  them  in  the  hold,  bedded  in  sand,  (o)  The 
general  description  of  goods,  &c.  is  sufficient  to  include  a  cargo 
of  gold  and  silver,  coined  or  uncoined,  pearls  and  other  jewels, 
provided  the  conveyance  of  them  be  lawful,  (p)  But  the  jewels 
and  other  ornaments  which  are  worn  by  persons  on  board,  and 
which  are  not  considered  as  forming  a  part  of  the  cargo,  nor 
liable  to  contribute  to  a  general  average,  would  not  be  included 
in  a  general  policy  on  goods,  (q)  Where  an  insurance  is  made  in 
respect  of  the  lien  of  a  factor  or  other  like  special  interest,  a  pol- 
icy effected  generally  upon  goods  will  suffice,  (r)  And  in  one 
case,  a  policy  effected  on  behalf  of  a  captain  in  the  East  India 
trade  on  *' goods,  specie,  and  effects,"  was  held  sufficient  to 
cover  money  expended  by  the  captain  in  the  course  of  the  voyage, 
for  the  use  of  the  vessel,  and  for  which  he  charged  respondentia 
interests ;  an  express  usage  being  proved,  which  governed  the  de- 
cision. {$)  *But  a  respondentia  creditor  cannot  protect  his  interest 
by  9  general  policy  on  goods  ;  bottomry  and  respondentia  have 
taken  a  particular  denomination,  and  must  be  specifically  mentioned 
in  the  policy,  (t)  And  when  the  policy  describes  the  species  of 
goods  intended  to  be  protected,  the  underwriters  will  not  be  liable 
for  a  loss  of  property,  which  does  not  correspond  with  the  descrip- 
tion, (u)  But  where  an  insurance  is  declared  to  be  "  on  the  cargo 
being  1,031  bhds.  of  wine,"  this  does  not  amount  to  a  wan*anty,  that 
the  wine  constitutes  the  whole  cargo,  and  that  no  other  goods  shall 
be  onboard,  but  merely  that  the  insurance  shall  attach  upon  that 
part  of  the  cargo  which  consists  of  the  1,031  hogsheads  of  wine,  (x) 
When  freight  is  intended  to  be  insured  it  should   be  described 

!m)  4  Taunt  333.  stones,  &c.   unless   the    shipper  declare 

a)    Ross  v  TKwaites,     Park  las  26.  their  nature,  quality,  and  value. 

Backhottsf^  ▼  Riplev,  id.  (q)  Mnrsh  Ins  320.     Park  27 ;  and  see 

(«)  Da  Costa  t  Edmunds,  4  Campb  148.  1  Em  298  as  to  the  baggage  of  a  passenger, 

(p)  Da    Costa    v  Frith,  4  )3urr   1966.  (r)  Godin  v  Lond    Ass    Company,    1 

Thomas    r  Roy    £xch    Ass    Company,  Burr.  489.     Glover  v  Black,  3  Burr  1401 

Dampire,  J,  Cornwall  Summer    Assizes,  (a)  Gregory  v  Christie,  Park  Ins  14. 

1815,  Man  Index,  164  where  it  was  ruled  (t)  Glover   v   Black,  3  Burr  1394.    1 

that  an  insurance  of  goods  and  merchan-  Bla  Rep  405.    Goddart  ▼  Garret,  8  Vera 

dize  win  cover  dollars,  if  entered  at  the  874  first  note. 

costoro-houae,  but  not  bank  notes,  S  C  (u)  Langhorn  v  Cologan,  4  Taunt  333. 

not  S  P  1  Price,  195.    But  it  seems  ad-  Hunter  v  Prinsep,  Marsh  Ins  316. 

▼ieabU  to  specify  iewels,  &c. ;  and  bj  26  (x)  Muller  t  Thompson,  8  Canpb  610 

Geo  3  c  86  8  3,  the  roaster  is  not  liable  in  Banco. 
for  the    Talue  of  gold,    tfilver,   precious 
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eo  nomine  in  the  policy,  (y)  When  a  poKcy  is  affected  on  freight, 
the  usual  words  of  description,  as  applicable  to  the  ship  and  cargo, 
are  generally  allowed  to  remain  in  the  body  of  the  instrument,  and 
the  intention  of  the  parties  is  declared  by  the  insertion  of  the  words 
*^  on  freight''  in  the  margin  or  at  the  foot  of  the  policy.  A  policy 
effected  ^^  on  the  contingency  of  the  Rising  jStm,  Captain  Lortng, 
loading  a  cargo  at  Rig€Lt^l  ^^^^  ^  clause  that  if  the  ship  should  not 
load  a  cargo  at  RigOj  by  any  act  of  the  Russian  government,  the 
insured  were  to  receive  a  total  loss,  the  insurance  being  declared  to 
be  ^'  on  seamen's  wages,  premiums  of  insurance,  and  all  charges 
whatever,  valued  at  1,600/.,"  was  holden  valid,  (z)  And  freight 
may  be  insured  for  part  of  a  voyage,  as  for  instance,  from  St,  Ubes 
to  Portnnouth,  where  the  vessel  sailed  with  a  cargo  from  St,  Ubes 
for  Gottenburgh^  with  intent  to  proceed  first  to  Portsmouth^  to  take 
up  convoy  in  her  way  to  Gottenburghj  although  no  notice  is  given  to 
the  underwriters  *of  the  ultimate  destination  of  the  vessel,  (a)  .And 
freight  may  be  insured  for  a  specified  duration  of  time.  (6) 

A  policy  (as  already  mentioned)  may  be  either  valued  or  open. 
And  if  the  charges  of  recovering  in  case  of  loss  are  [meant  to  be 
included,  they  must,  if  the  policy  be  an  open  one,  be  so  declared,  (c) 
Diversities  of  opinion  have  arisen  concerning  the  preferable  mode 
of  filling  up  a  pplicy,  in  order  to  cover  the  amount  to  be  protected. 
Ship  and  freigtit  are  usually  insured  by  valued  policies.  In  the  case 
of  ship,  the  value  is  said  to  be  what  she  is  worth  at  the  port  where 
the  voyage  commences,  including  all  her  stores,  outfit,  and  money 
advanced  for  seamen's  wages  ;  the  whole  covered  with  the  premi- 
um of  insurance,  commission  for  affecting  the  same,  (if  incurred,) 
and  charges  of  recovery  in  case  of  loss,  when  required,  (d)  In  the 
case  of  freight,  it  is  said  that  the  freight  ought  not  to  exceed  the 
amount  of  what  the  ship  would  earn,  with  the  premiums  and  com- 
mission thereupon,  (e)  Or  in  other  words,  the  interest  is  the  amount 
of  the  manifest  or  freight  list,  covered  with  the  premium,  &c.  ;  and 
charges  of  recovery  in  case  of  loss,  when  those  charges  are  stated  in 
the  policy.  (/)  The  term  "  freight"  used  generally  in  a  policy 
means  the  gross  freight ;  the  usage  has  been  to  calculate  losses  in 
that  mode  in  the  case  of  open  policies  on  freight ;  and  on  a  late 
occasion,  the  insured  recovered  the  gross  freight,  although,  if  the 
ship  had  arrived  in  safety,  he  must  have  paid  a  considerable  sum 

(y)  See  SNew  Rep  315.     11  Yes.  629.  S  C  2  Dow  Rep  S73  ar;^. 

semb  ace.  .  (h)  15  East,  387.    And  see  furtberas 

(i)  Bell  and  Others  v  Bell,  2  Campb  to  freight,   ante,  34  and  post,  tit  Duration 

475.    There  was  a  second  policT  "at  and  of  riaa. 

frdm  Riga,"  to  the  ship^s  port  of  discbarge  (c)  Stev  on  At  171  4th  edit.    These 

in  U  K  on  ship  valued  at,  &c.  ;  and  on  charges  are  2  1-2  per  cent  when  the  mer- 

freight  valued  at,  &c. ;  and  this  was  de-  chant,    as  agent,   effects    the  insurance 

darad  to  be  in  continuation  of  two  other  through  a  broker,  i.  e.  suppose  the  loss 

policies  which  were  on  ship  valued  at,  &c.;  recovered  from  the    underwriters    to   be 

and  on  freight  valued  at,  &c.  and  on  a  5002.  ;  from  this  deduct  brokerage,  22. 10s. 

csrao  of    salt,  at  and  from  Cork,  &c. ;  s:497{.  10«.    A^in  deduct  9L  Bs.  the  8 

and    by     a    memorandom     thereon   in  per  cent  cammission,sB4d72.  lit.  the  net 

case  of  loss  or  acddeot  on  the  outward  sum,  V  3  Campb  367.    2  id  475. 

voyage,  a  total  loss  was  to  be  paid  on  the  (d)  Stev  168. 

freight.  (e)  Per  Lord  Eltenboroof  h,  13  Esit,  326. 

(•)   Taylor  t  Wilson,  £  East,   345.  (/)  SUv  Ay  170,171. 
Mhnrdock  v  Potts,  Park  451.  Marsh  326. 
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far  seamen's  wages,  (Hlotage,  light  dues,  tonnage  duly,  and  dock 
dues,  {g)  But  although  the  rules  just  mentioned  have  prevailed  to 
a  great  extent,  they  have  been  objected  to,  on  the  ground  that 
the  indemnity  afforded  by  insurance  ought  to  place  the  insured  in 
the  situation  in  which  he  would  have  been  on  arrival,  if  no  loss 
had  happened,  not  in  that  in'  which  he  was  at  the  commenee- 
ment  *of  the  voyage  ;  and  that  by  these  calculations  of  ship  and 
freight,  the  insured  would  become  a  gainer,  instead  of  being 
only  indemnified.  To  give  the  value  of  the  ship  therefore,  it  is 
said  the  probable  wear  and  tear  should  be  deducted  from  the  value 
at  the  commencement  of  the  voyage.  Three  modes  have  been 
suggested,  viz. — First,  an  insuranse  of  the  ship,  with  her  rigging, 
&c.,  but  without  her  outfit,  such  as  provisions  for  the  voyage, 
wages,  &c.,  deducting  the  wear  and  tear  of  the  ship,  because  (it  is 
said)  the  wear  and  tear  would  be  included  in  the  gross  freight ; 
bot  this  mode  is  still  objected  to,  as  giving  the  insured  more  than 
an  indemnity.  Secondly,  an  insurance  of  the  ship  for  her  full 
value  at  the  time  of  departure,  including  the  outfit,  and  of  the 
net  freight.  This  mode  is  said  to  be  attended  with  inconvenience, 
as  the  sums  insured  would  not  be  the  same  as  those  for  which  the 
ship  and  freight  would  be  contributary  to  general  average.  Thirdly, 
to  insure  ship  and  freight  jointly  in  the  same  poKcy  as  one  indi« 
visible  risk,  (h)  It  does  not  appear  to  be  always  practicable  to 
adopt  this  course,  as  the  ship  and  freight  may  exist  in  the  hands 
of  different  persons.  When  it  can  be  effected,  it  appears  prefer- 
able, as  it  prevents  those  difficulties  which  might  occur,  with  re- 
spect to  the  different  rights  of  the  insurers  on  ship  and  freight. 
The  insurer  upon  ship  and  freight  may  engage  to  put  the  owner, 
under  all  cirQumstances,  in  the  same  situation  as  he  would  hav6 
been  in  the  case  of  a  safe  arrival.  One  of  these  two  latter  me* 
ihods  therefore  appears  to  come  the  nearest  to  an  exact  in- 
demnity, (t)  In  an  action  on  a  valued  policy  on  ship,  it  is  no  de- 
fence, to  prove  that  the  insured  have  already  received  the  amount 
of  the  valuation  from  the  insurers  on  another  policy,  if  the  value 
of  the  ship  be  equal  to  the  sum  received,  and  that  sought  to  be 
recovered,  {k) 

In  the  case  of  a  policy  on  goods,  the  value  of  merchandize  is 
said  to  consist  at  its  place  of  destination  of  three  distinct  parts, 
viz. — I.  Its  value  at  the  place  of  departure,  or  prime  oost,  toge- 
ther with  all  the  expences  incurred  there,  before  the  ship  sets 
sail.  %.  Freight  and  expences  to  be  paid  at  the  port  of  delivery. 
S.  Profit  or  loss  arising  from  the  state  of  the  market.  {I)  The 
*Iast  two  ingredients  are  not  included  in  a  general  poKcy  on  goods  ; 
the  risks  with  regard  to  them  are  subject  to  different  modifica- 
fk>ns  from  those  of  the  general  policy  ;  and  it  would  not  be  worth 
while  to  include  the  freight  and  expences,  unless  the  voyage  were 
long    and  the    freight    heavy.     Moreover,   the  insurance  of  the 

(g)  Palmer  and  Olhera  v  Blackbarn ,  1  (k)  Bouafield  v  Barnes,  4  Campb  tSS. 

Biof!  61  ;    and  see  2  East,  581.  (0    See  Bcnccke,  p  3  et  sea,  where  the 

(k)  Benecke,  p  59.  subject  will  be  found  to  be  discussed  in 

(i)  Id.  deUil. 
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three  subjects  jointly,  (u  e.  as  blended  in  one  entire  sum)  ap- 
pears likely  to  lead  to  disputes  about  a  return  of  premium.  The 
proper  mode  of  giving  a  full  indemnity  b  said  to  be  to  iasurejnot 
only  the  goods,  but  the  freight  and  charges  separately,  i  e.  at 
distinct  sums  ;  and  the  profit  separately,  if  required.  But  this 
is  not  usual. 

The  valuation  (in  the  case  of  a  valued  policy  on  goods)  is  either 
made  at  the  time  of  executing  the  policy,  or  a  liberty  is  given  to 
declare  it  afterwards.  And  this  valuation  is  either  a  gross  sum 
upon  the  bulk  of  the  goods  ;  or  (as  appears  to  be  a  preferable 

course  where  it  can  be  effected)   at /.  per  hogshead,  barrel^ 

bale,  cwt.   &c.  of  colonial  produce,  &c.,  or  per  piece,  ell,  yard, 
&c.  of  manufactured  produce.     In  insurances  on  iforeign  produce 
from  the  place  of  its  growth  to  this  country,  when  no  invoice  has 
come  to  hand,  and  the  merchant  cannot  make  a  declaration  on  the 
policy,  the  coin  of  the  country  should  be  assimilated  to  our  mo- 
ney, and  the  form  may  be  as  follows  : — *^  on  goods  as  interest  may 
*'  appear  with  leave  to  declare  the  same   hereafter  valuing  the 
**  dollar  of  invoice  amount  at  4s.   6d.  each,  including  premiums 
"  of  insurance,  and  all  chaises,  incident  to  loss,  average  payable 
**  as  customary    on    each  species  of  goods."    Where  successive 
policies  are  made, — as  where  a  merchant  receives  advice  of  an  in- 
tended shipment    of    colonial  produce,    and  insures  5,000L   on 
goods,  and  shortly  afterwards  receives  advice  of  a  shipment  of 
indigo  and  insures  5,000/.  on  indigo,  the  better  way  in  a  case  so 
circumstanced,  in  order  to  avoid   any  dispute  as  to  return  of  pre- 
mium between    the  different    sets  of  underwriters,  (m)  is  to  de- 
clare the  interest  on  the  first  policy  to  be  *'  on  goods,  exclusively 
**  of  a  policy  for  5,0002.  on  indigo^' — and  that  on  the  second  po- 
licy to  be  **  on  indigo,  and  in  case  of  loss  a  policy  for  5,0001. 
**  on  goods  not  to  bear  any  part  thereof."     "  In  fixing  the  value,** 
said  Lord  EUenborough,  in  the  case  of  Forbes  v.  AspinaU,   (n) 
*"  if  the  insured  keep  fairly    within  the  principle  of  insurances, 
^  which  is  merely  to  obtain  an  indemnity,  he  will  not  go  beyond  the 
**  first  cost  (or  invoice  price)  in  the  case  of  goods,  adding  only  the 
'*  premium  and  commission,  and  if  he  thinks  fit  the  probable  profiL" 
It  will  readily  occur  to  a  person  conversant  in  mercantile  a&irs  that 
there  are  many  charges  which  will  be  included  in  the  valuation,  if  a 
full  indemnity  be  desired,  such  as  the  shipping  charges  on  an  expor- 
tation, the  premium  and  premium  on  the  premium,  commission^ 
charges  of  recovering  interest  on  the  premium,  freight,  and  expenses 
at  the  port  of  delivery,  loss  by  differenae  of  exchange,  &.c. ;  all 
these  and  other  like  charges  should  be  included  in  the  aggregate 
value  if  circumstances  render  it  expedient.     Where  profits  are  in- 
sured eo  iiomtne,  a  valued  policy  would  probably  be  more  consonant 
to  the  object  of  the  merchant ;  and  it  does  not  appear  to  be  open 
to  the  objection  of  a  wagering  insurance,  if  it  receive  the  under- 
writer's assent.     It  has  been  recommended  to  insure  goods,  freights, 
and  charges  (when  they  are  insured)  and  profits  ui  the  same  policy  ; 

(«)  SU?  A^«r  1S7.  (r)  is  East,  «K« 

(MM) 


u 
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but  not  it  shoald  seem  to  blend  them  indiscriminately  in  the  same 
valuation,  (o) 

The  commencement  and  duration  of  the  voyage  or 

^^nJdT*^*  .    period  for  which  the  underwriters  become  responsible 

of  risk/  *  '*^°are  marked  out  by  the  policy  in  the  following  words  : 

"  A  B,  as  well,  &c.  doth  make  assurance,  &c.  &c.  lost 

or  not  lost,  at  and  from upon  the  body,  tackle,  &c.  ( p)  fce- 

gmmng  the  adventure  upon  the  said  shipy  &c.  from  and  immediately 
following — and  so  shall  continue  and  endure  until  the  said  ship,  &c. 
diall  be  arrived  at — and  there  hath  moored  at  anchor  twenty-four 
hours  in  good  safety  ;  and  it  shall  be  lawful  for  the  said  ship  in  this 
voyage  to  proceed  and  sail  to,  and  touch  and  stay  at,  any  ports  or 
places  whatsoever  and  for  any  purposes  whatsoever,  (particularly  at 
C  and  D,  and  forwards  and  backwards,  and  backwards  and  for-» 
wards  in  any  direction  for  the  purposes  of  &c.)''  In  the  case  of  a 
policy  on  goods,  the  commencement  and  conclusion  of  the  risk  are 
thus  :  **  Beginning  the  adventure  upon  the  said  goods  from  the  load- 
**  ing  thereof  on  board  the  said  ship  (or  from  the  loading  whereso« 
*'  ever,)  (r)  and  so  shall  continue  and  endure  until  the  said  ship  with 

the  said  goods  shall  be  arrived  *at and  the  same  there 

safely  landed."  The  names  of  the  places  at  which  the  risk  is  to 
commence  and  terminate,  ought  ali;»ays  to  be  inserted ;  the  places 
at  which,  and  purposes  for  which  the  ship  is  to  touch,  stay,  and 
trade,  when  they  would  not  otherwise  be  within  the  direct  or  usual 
course  of  the  voyage,  must  also  be  specified ;  with  the  liberty  to 
invert  the  usual  order,  by  the  insertion  of  the  words,  '^  forwards  and 
**  backwards,  and  backwards  and  forwards,"  or  "  in  any  direction, 
frc."  when,  in  the  case  of  a  trading  voyage,  such  a  latitude  may  be 
necessary  for  the  protection  of  the  insured.  In  all  policies,  the  line 
of  the  voyage  insured  should  be  specified.  If  it  is  a  trading  voyage, 
the  several  ports  ought  to  be  particularly  mentioned  ;  if  not,  the 
loading  and  discharging  ports  are  the  points  or  extremes,  and  the 
voyage  insured  is  the  usual  line  or  course  of  navigation  between 
these  two.  Liberty  to  touch  and  stay  is  often  necessary  for  various 
purposes :  as  for  unloading,  taking  in,  or  exchanging  goods,  or  pas* 
sengers ;  sometimes,  especially  in  long  voyages,  between  distant 
ports,  and  both  at  a  distance  from  the  residence  of  the  owners,  either 
for  leaving  or  receiving  advices  ;  sometimes  for  the  purpose  of  seek- 
ing, joining,  or  exchanging  convoy,  &c.  Too  much  precision 
cannot  be  observed  in  filling  up  this  part  of  the  policy.  The 
underwriters  are  presumed  to  be  acquainted  with  the  ordinary 
course  of  trade,  and  what  is  usually  done  is  understood  to  be 
incorporated  in  the  policy.  But  without  relying  upon  this  general 
understanding,  it  behoves  a  merchant  to  examine  whether  occa* 
sions  may  not  require  the  ship  in  a  particular  expedition  to  touch 
at  places,  either  with  a  view  to  ascertain  the  state  of  the  markets, 
or  for  a  variety  of  purposes  adapted  to  the  particular  case,  which 

(o)  Benecke,  28,39.  (r)  At  to  th«  eflect  of  these  words  see 

(p)  See  the  description  of  the  subject    post,  146. 
ia«ued.  ante,  ISS. 
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would  not  fall  within  the  general  scope  and  object  of  the  Toyage 
insured.  Parol  evidence  will  not  be  admitted  to  prove  that  the 
voyage  stated  in  the  policy  is  different  from  that  which  was  in  the 
contemplation  of  the  parties  to  the  contract,  (s)  And  if  a  policy 
be  effected,  with  a  blank  for  the  place  of  the  ship's  destination,  to 
prevent  surprize  by  the  enemy,  the  policy  will  be  void  for  uncer- 
tainty, although  the  name  was  communicated  to  the  under^ 
writers,  (t)  But  in  a  case,  in  which  objection  was  made  on  a  writ 
*of  error,  that  it  did  not  appear  at  what  time  the  adventure  was  to 
b^in,  the  words  incipierUe  periclitamine  on  the  record  being  followed 
by  a  blank,  without  the  mention  of  time  or  place,  the  objection  was 
held  to  be  cured  by  the  verdict ;  and  Chief  Justice  Raymond  said, 
that  if  no  day  were  inserted,  the  adventure  would  begin  from  the 
making  of  the  policy.  (i«)  In  a  subsequent  part  of  this  treatise,  we 
shall  have  occasion  to  inquire  particularly  into  the  course  to  be  pur- 
sued in  the  performance  of  the  voyage,  the  natuie  and  consequences 
of  a  deviation,  and  the  construction  of  liberties  to  touch,  stay,  trade, 
&c. 

An  insurapce  may  be  made  for  part  of  an  entire  voyage :  and  if 
the  vessel  be  on  the  voyage  insured  when  the  loss  happens,  the  insured 
will  be  entitled  to  recover,  although  the  ultimate  destination  of  the 
ship  was  not  disclosed  to  the  insurer.  Thus  an  insurance  on  freight 
from  St.  Ubes  to  Portsmouthy  upon  a  ship  which  sailed  with  a  cai^o 
from  St»  Ubes  to  Oottmburghj  with  intention  to  proceed  first  to 
Portsmouth  to.  take  up  convoy  in  her  way  to  Gottenburghy  was  holden 
lawful,  though  the  underwriters  had  no  notice  that  Qottenburgh  was 
the  ultimate  place  of  destination  of  the  ship  and  cargo,  {x) 

5.  The  perils  against  which  protection  is  afforded  by  the  policy, 
are  described  to  be  those  of  the  seas,  men  of  war,  fire,  enemies, 
pirates,  rovers,  thieves,  jettisons,  letters  of  mart  and  countermart, 
surpcizals,  takings  at  sea,  arrests,  restraints,  and  detainments  of  all 
kings,  princes,  and  people  of  what  nation,  condition,  or  quality  so- 
ever, barratry  of  the  master  and  mariners,  and  all  other  perils,  losses, 
and  misfortunes,  that  have  or  shall  come  to  the  hurt,  detriment,  or 
damage  of  the  said  goods  and  merchandizes  and  ship,  &e.  or  any 

Eart  thereof.  Upon  this  comprehensive  enumeration  it  was  observed 
y  Molloy,  that  all  those  curious  questions,  which  former  ages,  and 
the  civilians  according  to  the  law  marine,  nay,  and  the  common 
lawyers  too,  had  controverted  were  then  out  of  debate  ;  and  that 
scarcely  any  misfortune  could  happen  which  was  not  embraced  by 
the  policy,  (y)  But  *the  prediction,  thus  put  forward  by  the  learned 
author,  can  scarcely  be  said  to  have  been  verified  ;  for  the  various 
forms  assumed  by  commerce,  and  the  changes  which  daily  take 
place  in  the  intercourse  and  habits  of  mankind,  have  given  rise  to 

(j)    Kaines  t  KnighUey,  Skinner  54.  thereto  annexed, 

mie-slated  2  Salk  444.     1  Taant  115.    3  (u)  Ball  v  Knight,  Fitzg  974.    Barnard, 

Campb  16.  453,454  S  C. 

(I)  Moll  69  c  7  (9th  Ed.)  9  vol  56.  (x)  Taylor  r  Wilson,  15  Eaet,  394.    Sed 

Molloy  is  not  an  author  of  very  high  aa-  ride  Murdock  v  Potts,  Park  599.     Marsh 

thority,  but  this  position  is  confirmed  by  396,  contra. 

icceeding  writers ;  Park  28.  and  by  the  (y)  Mol  b  9  c  7  s  7. 

imp  Act,  35  Geo  3  c  63  •  1 1  and  iorms 

(•136)  (*1S6) 
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many  gnvt  wd  doubtful  queitioos,  whieb  uDce  his  time  bave  con* 
tiibut^  to  agitate  our  courts  of  justice.  We  shall  hereafter  in  con* 
sideling  the  construction  of  the  policy,  have  occasion  to  state  what 
losses  are  embraced  by  each  of  the  enumerated  perils.  It  may  be 
observed  that  the  protection  afforded  against  the  perils  that  hare 
or  shall  come  &c.  would  seem  to  authorise  a  conclusion  that  the 
insurer  is  answerable  for  a  loss  which  has  occurred  at  the  time  of 
hie  subscription.  However  all  doubt  upon  this  subject  is  obviated 
by  the  insertion  in  the  policy  of  the  words  "  lost  or  not  lost '' — in 
Frwue  expressed  by  the  words,  sur  bonnes  au  mauvaises  nouvelkty  (z) 
-<-a  clause  formerly  inserted  only  when  a  vessel  had  been  long  mis- 
sing (a)  but  now  never  omitted  in  the  policies  of  this  country.  So 
that  the  insurer  must  answer,  although  at  the  time  of  the  insurance, 
the  vessel  has  been  cast  away,  (6)  unless  the  insured  had  received 
certain  intelligence  of  the  event,  in  which  case  the  subscription  will 
not  be  obligatory  which  has  been  obtained  by  so  gross  a  deviation 
from  rectitude  and  good  faith,  (c)  The  retrospective  operation  of 
the  policy  is  sometimes  controlled  by  a  warranty  that  the  ship  was 
safe  on  a  particular  day.  (i)  The  premium  will  of  course  be  di- 
minished or  increased  in  proportion  as  the  safety  of  the  ship  b  more 
or  less  probable. 

a.  Po^er  to  la^  -^  clause  in  the  policy  provides,  that  "  in  case  of  any 
boar,  4tc.  in-  ^Moss  or  misfortune  it  shall  be  lawful  to  the  assured, 
cue  ofinisfor-  « their  factors,  servants,  and  assigns,  to  sue,  labour,  and 
tune.  cc  travel,  for,  in,  and  about,   the  defence,  safeguard, 

"  and  recovery  of  the  said  ship,'*  (or  "  goods  and  merchandize," 
or  ^*  goods  and  merchandize  and  ship,  &c.^')  *'  or  any  part  thereof 
**  without  prejudice  to  this  insurance,  to  the  charges  whereof 
'*  (says  the  usual  formtda)  we  the  assurera  will  contribute  each 
*«  one  according  to  the  rate  and  quantity  of  his  sum  herein  as- 
**  sured."  This  clause  is  said  to  have  been  inserted  in  consequence 
of  doubts  formerly  entertained  whether  the  insured  could  exert 
himself  in  the  recovery  or  preservation  of  the  property  without 
prejudicing  his  right  to  abandon.  But  where  the  insured  think 
fit  to  exercise  their  right  of  abandonment,  the  policy  does  not: 
dispense  with  the  necessity  of  exercising  that  right  on  the  first 
opportunity,  nor  can  the  clause  which  we  are  considering  be  con- 
strued with  such  latitude  as  to  import  that  the  insured  shall  nev- 
er waive  their  right  to  abandon  while  they  are  managing  the 
property  for  the  benefit  of  all  concerned,  (e)  The  meaning  of 
the  clause  according  to  Mr.  J.  Ashhurst,  is,  that  until  the  insured 
have  been  informed  of  what  has  happened,  and  have  had  an  oppor- 
tunity of  exercising  their  own  judgment,  no  act  done  by  the  master 
shall  prejudice  their  right  of  abandonment.  And  that  is  reasonable ; 
because  in  general  the  parties  live  in  this  country,  and  the  loss  may 

(s)  Marsh  Ins  339  bat  see  5  Burr  2803.  Pol  of  Ins  pi  5,  6. 

Park  6  ed  33  whers  it  is  Slid  that  the  clause  (c)  Id  ibid.     Vide  1  Shower,  3S4.    5 

m  peculiar  to  the  policies  of  England.  Burr  2803,  2804. 

(a)  Beames,  6  ed  433.  (d)  Blackhurst  v  Cockell,  3  T  R  360. 

(h)  Beames,  433.   Moll  b  S  c  7  s  5.  8ho  (e)  Argdo,  1  T  R  61S.    See  post  as  to 

524.  Com  Dig  Merchant,  E.  SYinAbrtit  time  of  abaodonment. 
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happen  at  a  great  distance,  so  that  they  cannot  exercise  their  judg- 
ment immediately  :  it  is  therefore  necessary  that  the  master  who  is 
on  the  spot  should  do  the  best  he  can.  (/)  Or,  perhaps,  in  other 
words,  the  clause  has  no  reference  to  the  doctrine  of  abandonment, 
but  leaving  that  to  its  own  basis,  imports  merely  that  the  under- 
writers will  contribute  proportionably  to  the  charge  of  labour  be* 
stowed,  or  sums  expended  for  the  protection  or  recovery  of  the  ship 
or  goods  from  danger.  And  the  underwriter  may  be  liable  beyond 
the  amount  of  his  subscription  for  money  expended  and  labour 
bestowed  about  the  defence,  safeguard,  and  recovery  of  the  ship, 
which  charges  may  be  recovered  as  an  average  loss,  (g)  With  re- 
gard to  the  course  to  be  pursued  under  the  policy  in  case  of  misfor- 
tune, it  has  been  said  on  some  occasions  that  the  insured,  or  the 
master,  on  his  behalf,  is  bound  to  adopt  the  same  course,  and  to 
exercise  the  same  judgment  and  discretion  as  if  the  property  were 
uninsured.  If  a  vessel  be  so  shattered  by  a  storm,  that  in  the  opin- 
ion of  the  master,  who  exercises  a  fair  and  honest  discretion  *on 
the  subject,  she  cannot,  without  imminent  peril  to  the  lives  of  the 
crew,  proceed  on  her  voyage,  and  cannot  be  repaired  but  at  an  ex- 
pense exceeding  the  amount  of  a  total  loss,  and  he  accordingly 
abandons  and  sells  her,  the  owner  may  lecover  from  the  insurer  as 
for  a  total  loss,  although  it  eventually  turns  out  to  be  possible,  that 
the  vessel  might  have  proceeded,  (h) 

7. — ^The  premium  paid  on  the  insurance,  the  twfn 
7.  The  premi-  insured,  the  date  or  time  of  subscription,  and  the  name 
insnred^  the*  ^^  ^^c  insurer  must,  by  the  law  and  practice  of  this 
date,  and  the  country,  be  inserted  in  the  policy.  These  requisites 
name  of  the      |^j.g  contained  in  the  followincr  words  at  the  conclusion 

QDQerwnter 

of  the  policy,  in  which  the  underwriters  express  their 
assent  to  the  contract.  ^^  And  it  is  agreed  by  us,  the  insurers,  that 
^*  this  writing  or  policy  of  insurance  shall  be  of  as  much  force  and 
^^  effect  as  the  surest  writing  or  policy  of  assurance  hertofore  made 
"  in  Lombard-street  or  in  the  Royal  Exchange^  or  elsewhere  in 
^^  London :  and  so  we  the  assurers  are  contented,  and  do  hereby 
'^  promise  and  bind  ourselves,  each  one  for  his  own  part,  our 
**  heirs,  (t)  executors,  and  goods  to  the  insured,  for  the  true  per- 
**  formance  of  the  premises,  confessing  ourselves  paid  the  con- 
'^  sideration  due  unto  us  for  this  assurance  by  the  assured,   at 

**  and  after  the  rate  of .     In  witness  whereof,  we,  the 

**  assurers,  have  subscribed  our  names  and  sums  assured  in  Lon^ 
"  cfoii."  Or  when  the  insurance  is  made  by  a  corporation,  the 
fornx  is  varied  as  follows  : — ^^  And  so  the  said  London  Assurance 
^'  are  contented,  and  do  hereby  promise  and  bind  themselves  and 
*^  their  successorsy  &c.  &c.  In  witness  whereof,  the  said  London 
'*  Assurance  have  caused  their  common  seal  to  be  hereunto  af- 
fixed, and  the  sum  or  sums  by  them  assured  to  be  hereunder 


it 


(/)  Mitchel  and  Others  t  Edie,  1  T  R  policies,  and  the  construction  of  them. 

618,613,614.  (h)   Robertson  v  Carruthers,  2  Stark 

(jg)  LeCheminant  t  Pearson,  4  Taunt  571. 

367;  and  see  3  Emerig  202  ch  17  8  7  art  (t)  This  word  "heirs'*  is  inapplicable, 

5 ;  and  for  the  forms  of  various  foreign  unless  the  policy  be  under  seal. 

(*138) 
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••written  at  their  office  in  London  this  day  of 


And  a  similar  form  is  adopted  by  the  corporation  of  the  Royal 
Exchange  Assurance.  These  words  of  conclusion  embrace  the 
several  requisites  to  which  we  have  just  adverted.  The  statute 
S5  Geo.  3.  c,  63.  requires  the  premium  or  consideration  to  be  in- 
serted in  the  policy  ;  and  the  acknowledgment  contained  in  the 
policy  of  the  receipt  of  the  premium  by  the  insurer  is  conclusive 
as  between  him  and  the  insured,  except  in  a  case  of  fraud.  And, 
•therefore,  in  an  action  for  money  had  and  received,  brought  by  the 
insared  against  the  underwriter  for  a  return  of  premium,  the  un- 
derwriter cannot  be  admitted  to  sav,  that  the  broker  who  effected 
the  policy  on  behalf  of  the  plaintiff  had  not  paid  any  part  of  the 
premium,  (fc)  Nor  can  the  underwriter  set  off  his  demand  for  the 
premium  in  an  action  brought  against  him  by  the  insured  for  the 
amount  of  a  loss,  although  at  the  time  when  the  policy  was 
effected,  the  underwriter  had  no  notice  of  the  plaintiff's  interest, 
and  before  the  demand  was  made  upon  him  for  the  loss,  the  mer- 
chant iif  London  who  caused  the  insurance  to  be  effected,  and  the 
broker  who  executed  the  order  had  stopped  payment,  without  re- 
ceiving the  amount  of  the  premium  from  the  plaintiff,  or  paying 
it  to  the  underwriter,  although  it  had  been  passed  in  account  be- 
tween the  parties.  (I)  Circumstances  of  fraud,  however,  will  vary 
the  effect  of  the  general  usage  ;  and  therefore,  if  the  insured  fraud- 
ulently procure  the  broker  to  give  credit  to  him,  and  the  underwriter 
to  give  credit  to  the  broker  by  a  false  pretence,  as  for  instance,  by 
representing  that  the  ship  shall  be  addressed  to  the  broker,  and  that 
he  shall  receive  the  freight,  and  the  insured  afterwards  address  the 
ship  to  another  person,  the  insured  will  be  answerable  to  the 
underwiter,  who  may  set  off  the  premium  in  an  action  brought 
for  the  amount  of  a  loss,  (m)  And  so,  where  it  appeared  that  the 
insured  had  been  in  the  habit  of  employing  a  broker  to  effect 
insurances  for  him,  and,  the  broker  being  considerably  indebted 
to  the  insured,  and  his  circumstances  suspected,  it  was  agreed 
between  them,  in  order  to  keep  the  broker  from  bankruptcy,  and 
to  liquidate  the  debt  due  from  him  to  the  insured,  that  the  broker 
should  continue  to  effect  insurances  for  the  insured,  and  debit  him 
with  the  premiums,  but  should  lodge  all  the  policies  in  the  hands 
of  the  insured,  and  permit  him  to  receive  the  losses  and  returns 
of  premium,  the  underwriter  was  held  entitled  to  set  off  the  pre- 
mium of  insurance,  in  an  action  brought  by  the  insured  for  the 
amount  of  a  loss,  (n)  With  regard  to  the  amount  or  sum  insured, 
it  is  not  required  by  the  law  of  this  country,  independently  of  the 
Stamp  Act,  or  by  the  practice  of  merchants,  that  the  sum  for 
*which  the  insurers  are  to  become  liable  should  be  specified  in  the 
policy.  And? in  a  late  case,  a  ni utual  insurance  by  the  members 
of  a  society  of  shipowners  on  a  ship,  valued  at  a  certain  sum,  was 

(Jk)  Dalxell  V  Mair,   I  Campb  532 ;  but  (Z)  De  Gaminde  v  Piirou,  4  Taunt  W6. 

see  aS  to  the  facts  of  this  case,  and  when  (m)  Foy  v  Bell,  3  Taunt  493. 

an  inference  of  fraud  niiiy  be  drawn,  3  (n)  Mason  v  Simeon,  3  Taunt  497. 
Tannl  493. 
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held  valid,  although  the  sums  for  which  the  several  members  re* 
spectively  insured  were  not  specified  on  the  face  of  the  policy,  (o) 
The  statute  35  Geo.  3.  c.  63.  however  requires  the  specification  of 
the  sums  insbred  ;  and,  in  practice,  it  is  usual  for  each  under- 
writer to  insert  in  the  policy,  at  the  time  of  his  subscription,  the 
amount  or  sum  for  which  he  intends  to  become  liable  in  case  of  a 
loss.  When  a  policy  is  subscribed  by  several  persons,  the  prac- 
tice is  for  each  underwriter  to  annex  the  date  to  his  subscription  : 
but  if  this  precaution  should  be  omitted,  it  seems  that  the  contract 
would  take  efi'ect  from  the  time  of  the  signature.  A  security  is 
afibrded  in  this  respect  to  the  revenue  by  ihe  Stamp  Act,  which 
directs  that  the  commissioners,  or  their  officer,  shall  write  or 
mark  on  every  policy  the  day,  month,  and  year,  when  any  printed 
vellum,  parchment,  or  paper  stamped  with  the  policy  stamp,  shall 
be  delivered  by  them  to  be  used,  (p)  The  liability  of  underwriters 
was  formerly  subject  to  be  much  mfluenced  by  the  dates  of  the  re- 
spective subscriptions,  {q) — The  underwriter's  name  (r)  may  be 
subscribed  to  the  policy  either  by  himself  personally,  or  by  an 
agent,  (s)  And  when  the  instrument  is  signed  by  an  agent,  the 
name  of  the  principal  should  be  stated  in  the  subscription,  (t)  in 
the  following  or  a  similar  form  :  viz.  '^  Jl.  JB.,"  (the  underwiter,) 
"  by  E.  P.,  agent."  If  a  person  employed  as  agent  to  subscribe  a 
policy  should  sign  it  in  his  own  name,  without  naming  his  prin- 
cipal, he  would  be  personally  liable  on  the  policy,  (u)  Where  a 
policy  is  subscribed  in  the  usual  form,  in  the  name  of  an  under- 
writer, by  an  agent  on  his  behalf,  the  agent  may  be  appointed  by 
a  power  of  attorney  under  seal,  or  by  a  written  or  verbal  autho- 
rity, (x)  And,  in  an  action  on  a  policy  of  insurance,  subscribed 
by  the  defendant's  agent  under  a  power  of  attorney,  it  is  sufficient 
*proof  of  the  agency  that  the  defendant  is  in  the  habit  of  paying 
losses  upon  policies,  so  subscribed  by  the  agent  in  his  name,  with- 
out producing  the  power  of  attorney,  (y)  So  where  an  affidavit 
was  produced,  in  which  the  deponent  stated  that  he  had  made  the 
policy  on  behalf  of  the  defendant,  and  it  appeared  that  the  de- 
fendant had  previously  used  this  affidavit  on  a  motion  to  put  off  the 
trial,  the  evidence  of  agency  was  deemed  sufficient,  (z) 
8.  The  common  ®-  ^^.^  memorandum  at  the  foot  of  the  policy  the 
memorandum  underwriters  are  protected  from  liability  for  certain 
ISdeJwriuei  *  partial  losses.  In  the  case  of  a  policy  effected  at 
Uabili^for  Lloy^Sy  the  usual  memorandum  is  as  follows  : — 
loMes  on  ccr-  N.  6.  Corn,  fish,  salt,  fruit,  flour,  and  seed  are  war- 
um  artidet.     ranted  free  from  average,  unless  general,  or  the  ship  be 

(o)  Dowell  V  Moon,  4  Campb  166.  (u)  LeadbiUer  t  Farrow,  S  M  &  S  345. 

(p)  35  Geo  3  c  S3  8  5.  Thomas  v  Bishop,  8  Stra  955. 

(9)  1  Show  133.    Com  Dig  Merchant,  (x)  Alitor  if  deed  under  seal  be  ezecnt- 

£  9.    Mol  b  8  c  7  8  IS.    8  Stark  575.  ed  by  a^rent  when  power  of  attorney,  an- 

(r)  By  35  Geo  3  c  63  s  18,  the  name  of  der  seal,  is  in  freneral  necessary,  Horsley 

the  nnderwnter  must  be  inserted.  v  Rushtane,  7  T  R  809. 

(t)  See  the  principle,  Ccm  Dig  Attorney,  (y)  Hau^hton  t  Ewbank,  4  Campb  88. 

C  1.    9  Co  75  b.  Neale  v  Irwing,  I  Esp  Rep  6!. 

(<)  Com  Dig  Attorney,  C  14.  (z)  Johnson  v  Ward,  6  Esp  Rep  48. 
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Stranded ;  sugar,  tobacco,"  (a)  hemp,  flax,  bides,  and  skins,  are  war« 
ranted  free  from  average  under  5^  per  eetU.y  and  all  other  goods,  al- 
so the  ship  and  freight  are  warranted  free  from  average  under  S{. 
per  cerU^  unless  general,  or  the  ship  be  stranded,  (b)  The  form 
used  by  the  London  Assurance  Company  is  somewhat  different : 
**  Free  from  all  average  on  com,  flour,  fruit,  fish,  salt,  and  seeds, 
except  general,  (c)  Free  from  average  on  sugar,  rum,  hide.a, 
skins,  hemp,  flax,  and  tobacco,  under  51.  per  cent.;  and  on  all  oth- 
er goods  and  ship,  under  SI.  per  cent,  unless  general."  In  the 
policies  of  the  Royal  Exchange  Assurance,  the  form  is,  **  free  from 
**  all  average  on  com,  flour,  fish,  salt,  fruit,  seed,  hides,  and 
**  tobacco,  unless  general,  or  otherwise  specially  agreed.  Free 
from  average  on  sugar,  rum,  skins,  hemp,  and  flax,  under  5L 
per  cent.;  and  on  all  other  goods,  and  on  ship,  under  SL  per 
cent,  except  general."  The  import  of  these  clauses  is  also  mo- 
dified by  a  stipulation  **  to  pay  average  on  each  species  of  produce, 
^or  package  of  manufactured  goods,  or  on  each  10,  15,  20  hogs- 
"  heads  of  sugar,  &c."  (as  the  agreement  may  he,)  the  effect  of 
which  is  to  give  the  insured  a  right  to  claim  average  separately  on 
^each  species,  if  it  amount  to  S  per  cent.^  although  there  may  not 
have  been  a  3  per  cent,  loss  upon  the  whole,  (d)  The  memo- 
randum was  introduced  into  th^  policies  of  this  country  about  the 
year  1749  ;  and  its  object  was  principally  to  protect  underwriters 
from  liability  for  small  partial  or  average  losses  lipou  articles  of 
great  value  and  small  bulk,  or  which  are  especially  subject  to 
waste,  decay,  leakage,  or  damage  on  a  sea  voyage.  The  articles 
enumerated,  said  Lord  Kenyon,  in  one  of  the  cases  upon  this  sub- 
ject, are  of  a  perishable  nature ;  and,  as  it  might  be  difficult  to 
ascertain  whether  their  being  damaged  arose  from  any  accident,  or 
from  the  nature  of  the  articles  themselves,  this  memorandum  is 
inserted  in  all  policies  to  prevent  disputes,  (e)  The  term  corn  in 
the  memorandum  is  sufficient  to  include  peas  and  beans,  (/) 
malt,  {g)  or  other  kinds  of  grain,  {h)  But  rice  is  not  included  in 
that  term  ;  (t)  and,  therefore,  if  a  policy  be  effected  on  rice,  it 
should  be  specially  insured  free  of  particular  average,  if  that  be  the 
intention  of  the  parties,  (fc)  Nor  will  the  term  salt,  in  the  common 
memorandum,  include  saltpetre.  ({)    For  the  common  acceptation 

(a)  When  tobacco  is  insured  from  the  the  stamp  act,  Stev  Aver  4th  ed    803. 

place  of  its   growth,  it  is  usual  to  insert  But  the  reason  of  this  does  not  appear 

thefoUowiDgclause,— "in  case  of  average  very  obvious,  and  no  authority  is  quoted 

**  S  per  cent,  on  the  account  of  the  in-  for  the  observation. 

*  terevt  to  be  deducted  from  the  average."  (e)  Vide  Nesbitt  v  Lushington,  4  T  R 

Stev  Aver  804.^  because  it  is  liable  to  be-  -4^87.,  and  see  Stev  on  Aver  part  4. 

eotine  heated  in  the  cask,  or  to  be  damaged  (/)  Mason  v  Skurry,  Fark  179,  191. 

in  heinfi  rolled  down  to  the  ship  from  the  Sitt  A  Hil  T  1780. 

place  of  growth.  (jg)  Moody  v  Surridge,  id  ibid.    SEsp 

(>)  See  the  forms  in  schedule  of  st  35  Rep  633,  as  to  malt,  cor.  Lord  Kenyon, 

Geo  3  c  63  and  post  Appendix.  1798. 

(e)  Rice  and  saltpetre  are  now  included,  (h)  Scott  v  Bourdillion,  S  New  Rep  813* 

(^  An  able  practical   water  observes,  (i)  Journicu  v  Boudieu,  Park  179.     8 

that  the  same  effect  may  be  produced  by  M  &  S  371. 

inrarin^  each  package  separately,  and  adds  {k)  Glennie  v  The  Lond  Ass  Company, 

tliat  this  course  is  necessary  to  give  the  8  M  &.  S  371 . 

iaaand  the  benefit  of  the  contract  ander  (0  Park  179,  by  Wilson,  J  anno  1788. 
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of  the  words  must  be  the  rule  of  constructiou,  unless  a  clear  usage 
be  shewn.  Both  rice  and  saltpetre,  however,  are  now  included  in 
the  policies  effected  by  the  London  Assurance  Company,  among 
the  articles  free  from  average.  It  will  be  observed,  that  in  the 
memorandum  made  use  of  at  UoycPs,  things  subject  to  leakage 
are  not  enumerated  :  the  reason  is,  that  such  articles  are  according 
to  the  custom  of  UoycPs  free  from  average,  unless  it  can  be  shewn 
that  the  ship  had  struck  the  ground  with  such  force,  as  to  make 
it  probable  that  she  had  thereby  deranged  her  stowage.  It  is  the 
same  with  regard  to  earthenware,  and  things  liable  to  breakage^ 
an  average  on  which  cannot  be  claimed,  except  under  simitar  cir- 
cumstances, (m)  *It  is  also  observable,  that  the  word  freight,  does 
not  occur  in  the  waiTanty  at  the  foot  of  the  policies  of  the  Royal 
Exchange  and  London  Assurance  Companies  ;  (n)  and  it  has  there- 
fore been  presumed,  that  all  claims  for  loss,  on  freight  are  paid,  ' 
however  small  they  may  be.  The  reason  of  the  omission  probably 
was,  that  in  the  case  of  a  freight  policy,  small  partial  losses  were 
not  very  likely  to  occur.  The  clause  relating  to  the  stranding  of 
the  vessel  is  also  omitted  in  the  policies  of  the  Royal  Exchange 
and  London  Assurance  Companies,  by  whom  it  was  erased  about 
the  year  1754,  on  account  of  a  decision  which  took  place  before 
Lord  Chief  Justice  Ryder,  (o) 

(m)  SteT  Av«r  196  4th  ed.  (o)  3  Burr  1550.    7  T  R  281,  and  see 

(n)  Supra,  141.  as  to  the  memorandum,  post. 
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or   THE    CONSTRUCTION   OF    A   POLICY,    AND   DURATION   OF 

THE   RISK. 

The  construction  of  a  policy  of  Insurance  is  governed  by  the 
terms  in  which  it  is  expressed,  by  the  usage  of  trade,  and  the  in- 
tention of  the  contracting  parties.  The  same  rules  of  construc- 
tion which  apply  to  all  other  instruments  have  been  declared  to 
be  applicable  to  a  policy ;  viz.  that  (a)  ^^  it  is  to  be  construed  ac- 
cording to  lis  sense  and  meaning  as  collected  in  the  first  place 
from  the  terms  used  in  it,  which  terms  are  themselves  to  be 
understood  in  their  plain,  ordinary,  and  popular  sense,  unless 
they  have  generally  in  respect  to  the  subject  matter,  as  by  the 
known  usage  of  trade  or  the  like,  acquired  a  peculiar  sense  dis- 
tinct from  the  popular  meaning  of  the  same  words ;  or  unless  the 
context  evidently  points  out  that  they  must  in  the  particular 
instance,  and  in  order  to  effectuate  the  immediate  intention  of 
the  parties  to  that  contract,  be  understood  in  some  other  special 
and  peculiar  sense.  The  only  difference  between  policies  of  as- 
surance and  other  instruments  in  this  respect  is,  that  the  greater 
part  of  the  printed  language  of  them,  being  invariable  and  uni- 
form, has  acquired  from  use  and  practice  a  known  and  definite 
meaning ;  and  that  the  words  superadded  in  writing  (subject  in- 
deed always  to  be  governed  in  point  of  construction  by  the  lan- 
guage and  terms  with  which  they  are  accompanied)  are  entitled 
nevertheless,  if  there  should  be  any  reasonable  doubt  upon  the 
sense  and  meaning  of  the  whole,  to  have  a  greater  effect  attri- 
buted *to  them  than  the  printed  words,  inasmuch  as  the  written 
words  are  the  immediate  language  and  terms  selected  by  the 
parties  themselves  for  the  expression  of  their  meaning,  and  the 
printed  words  are  a  general  formula,  adapted  equally  to  their 
case  and  that  of  all  other  contracting  parties  upon  similar  occa* 
rions  and  subjects.''  (fr)  The  policy  is  to  be  construed  liberally 
for  the  benefit  of  the  insured,  and  with  a  due  regard  to  its  de- 
sign and  object  as  a  contract  of  indemnity,  (c)  The  language  of 
the  instrument  is  the  first  pouit  to  be  regarded  in  deciding  upon 
its  construction  ;  for,  as  in  the  case  of  any  other  written  instru- 

(a)  Per  Lord  EQenborottgh,  C  J,    Rob*        (c)  Cowp585.    9  East,  81.    10  id  344. 
ertK>n  ▼  Franch,  4  East,  135.  1  Burr  348.    3  East,  579. 

(b)  4  East,  136. 
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ment,  proof  of  usage  is  not  admissible  to  contradict  its  express 
tenour.  (d)  And,  therefore,  in  an  action  on  a  policy  on  ship  and 
goods,  on  the  ship  till  moored  at  anchor  twenty-four  hours,  and  on 
the  goods  till  discharged  and  safely  landed,  evidence  cannot  be 
admitted  to  shew  that  by  the  custom  of  trade  at  the  place,  the 
risk  on  the  goods  as  well  as  on  the  ship  expired  in  twenty-four 
hours,  {e)  Nor  is  a  parol  agreement  that  the  risk  should  begin 
at  a  different  place  from  that  specified,  (/)  or  that  a  particular 
ship  which  the  policy  would  embrace,  snould  be  considered  as 
excluded,  (g)  admissible  to  control  the  policy.  To  allow  such 
evidence  would  tend  to  destroy  the  sacred  character  of  written 
contracts,  and  introduce  much  uncertainty  and  confusion  into 
the  administration  of  the  law. 

But  parol  evidence  is  admissible  to  explain  doubtful  phrases, 
or  to  ascertain  the  usual  practice  of  the  trade.  (A)  Thus  upon  an 
insurance  to  the  BaltiCy  evidence  was  admitted  to  shew  that,  in 
mercantile  usage,  the  Grdf  of  Finland  is  comprehended  in  the 
Baltic,  (t)  Bo  where  an  insurance  was  on  a  ship  from  London 
to  the  East  Indies^  warranted  to  depart  with  convoy,  the  Court 
*held  that  this  warranty,  must  be  construed  according  to  the  usage 
among  merchants,  and  that  the  ship  need  not  join  convoy  at 
London^  but  at  the  usual  place  of  rendezvous,  viz.  the  Downs,  (j  ) 
80  where'  the  insurance  is  on  goods  till  landed,  and  the  defence 
is  that  the  plaintiff  has  been  guilty  of  unreasonable  delay  in  land- 
ing, the  question  can  only  be  decided  by  knowing  the  usual  prac- 
tice of  the  trade,  with  which  every  underwriter  is  supposed  to  be 
acquainted,  whether  the  practice  is  new  or  has  been  of  long  du- 
ration, {k)  So  commercial  men  may  be  called  as  witnesses  to 
prove  the  meaning  of  a  particular  expression  used  in  a  letter  on  a 
commercial  subject ;  as  for  instance  to  prove  that  a  letter  stating 
that  a  ship  will  sail  from  St.  Domingo  in  October,  is  generally 
understood  to  mean  that  she  wilt  not  sail  till  the  25th  of  that 
month.  ({)  But  the  usage  must  be  general,  or  at  least,  such  as 
may  be  presumed  to  have  been  within  the  knowledge  of  the  con- 
tracting parties.  The  finding  of  the  jury  in  a  special  verdict  that 
by  the  usage  which  prevailed  at  Lloyd^s  coffee-house,  a  particular 
loss  was  embraced  by  the  terms  of  a  policy,  will  not  be  sufficient 
to  control  its  language  ;  unless  it  appears  that  the  insured  had 
been  in  the  habit  of  effecting  policies  at  that  place,  or  had  know- 
ledge of  the  usage  which  prevailed  there,  (m)     It  appears  indeed 

(d)  Per  Cur.    Aguiliir  ▼  Rogers,  7  T  R  492,  5  tO.    3  Esp  1 32»  123.    4  Campb  385. 
iSSyEDd  see  1  Taunt 455.  1  Stark  |2 10.    2B&A  113.     1  Anat  39. 

(e)  Parkinson  v  Collier,  Sitt  at  M  T  (i)  Uhde  v  Walters,  3  Campb  16. 
1797.    Park  Ins  470.    Yeats   v  Pirn,  2  (;)  Lethuliees  case,  2  Salk  443.     Holt, 
Marsh  Rep  141.    6  Taunt  446  SC.  C  J,  contra  on  the  i^round  that  the  Court 

(J)  Haines  ▼  Knifirbtley,  Skin  54,    2  would  not  take  notice  of  a  particalar  usage, 

Saik  444.    Phil  £y  488.  but  only  of  a  general  usage  or  law  of  mer* 

(r)  Weston  v  Eames,  1  Taunt  1 15.  chants,  2  Bos  &  Pul  168. 

(IS  In  Brough  ▼  Whitmore,  4  T  R208,        (k)  Noble  v  Kennoway,  Dougl  510. . 
210  by  Lord  Kenyoo  and  Buller,  J.  The        (I)  Charaud  and  Others  v  Angersteiiit 

law  of  merchants  is  part  of  the  law  of  the  Peake's  Rep  43. 
land,  7  T  R  210,  and  see  1  Taunt  156,        (m)  Gabay  v  Lloyd,  3  B&  C  793. 
157,  248.    8  Taunt  261.    Dougl  1st  ed 
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to  have  been  considered  by  some  judges  of  high  authority,  that 
the  practice  of  admitting  evidence  of  usage,  to  explain  the  terms 
of  a  written  contract  has  been  carried  to  an  inconvenient  length,  (n) 
[Usage  may  be  resorted  to,  to  fix  the  sense  of  particular  terms, 
in  a  policy  of  insurance  where  they  have  acquired  a  peculiar 
meaning,  but  it  can  never  be  resorted  to,  to  contradict  a  rule 
of  law,  or  to  affect  or  vary  an  express  agreement.  1  HcUFs 
Sim.    C.  Rep.   619.     10  Mass.   Rep.  26.     2  Johns.   Rep.  S85. 

iVherethe  claim  was  for  damages  sustained  by  the  perils  of 
the  sea,  and  on  the  arrival  of  the  goods  at  N.  York,  they  were 
landed  before  the  wardens  of  the  port  had  held  a  survey  upon 
them,  the  defendants  were  not  allowed  to  prove,  either  as  an  ob« 
jection  to  the  preliminary  proofs,  or  in  bar  of  the  action,  what 
the  usage  of  trade  is  at  that  port  in  regard  to  a  survey  as  between 
the  assurers  and  assured.  To  set  up  usage  to  control  the  con- 
struction of  the  policy,  so  as  to  make  it  necessary  to  produce  a 
particular  document  as  a  preliminary  proof,  is  clearly  inadmis- 
sible,  tfr.] 

Commence-  Having  premised  these  few  observations,  we  shall 
ment  and  dura-  proceed  to  consider  the  construction  of  the  policy 
tionorrisk.  m  regard  to  the  commencement  and  duration  of  the 
risk.  The  commencement  and  duration  of  the  risk  embraced  by 
a  policy,  depend  partly  on  the  local  position,  and  partly  on  the  em- 
ployment of  the  subject  of  insurance  ;  and  they  vary  in  the  several 
cases  of  policies  on  ship,  goods,  or  freight. 

Risk  on  ship  *  When  an  ambiguity  arises  in  the  description  of  the 
place  at  which  the  risk  is  to  be  commenced,  it  will  be 
properly  construed  according  to  the  known  usage  and  understand- 
ing of  the  trade,  if  a  known  usage  and  understanding  exist.  Thus, 
in  the  case  of  a  policy  from  India  and  the  East  India  Islands,  evi- 
dence is  admbsible,  to  shew  that  the  Mauritius  is  considered  in  mer- 
cantile language  as  an  Indian  Island,  although,  according  to  its 
natural  geography,  it  would  more  properly  be  considered  as  belong- 
ing to  Africa,  (o)  And  so  in  the  case  of  an  insurance  from  a  port  in 
this  country,  the  designation  of  the  terminus  h  quo  is  to  be  understood 
in  its  usual  or  popular  acceptation,  rather  than  in  that  which  is  pre- 
cisely and  technically  correct  Thus,  if  a  policy  describe  the  ad- 
renture  as  at  and  from  Lyme^  Lyme  being  the  head  of  a  port  com- 
prehending an  extensive  district  of  coast,  the  policy  is  understood 
to  relate  to  the  town  of  Lyme^  and  not  to  any  other  place,  which, 
in  a  legal  sense,  may  be  within  the  limits  of  the  port  of  Lyme.  A 
policy  on  goods  at  and  from  Lyme  to  London  was  holden  not  to  pro- 
tect a  cargo  laden  at  Bridport^  though  Bridport  is,  technically  speak- 
mg,  a  member  of  the  port  ofLyme^  and  eight  miles  nearer  to  London 
than  the  town  of  Lyme,  (p)     An  instance  was  cited  by  counsel  in 

(n)  Anderson  ▼  Pitcher,  8  Bos  k  Pol  second,  id  451.    And  see  3  CsmpbSOO. 

168.    Per  Lord  Eldon,  dtinfr  Lethalier's  5  B  &  Aid  838.    Infra,  ss  to  duration  of 

case,  8  Smik  443.    Lilly  ▼  Ewer,  Dougl  risk  on  goods,  &c. 

74.  (p)  Payne  v  Hutchinson,  3  Tannt  405. 

(e)  Robertson  v  Clarke,  1  Biog  445.  Constable  v  Noble,  8  Taant  403,  405.    15 

Tbe  evidence  of  this  usage  was  not  suflBi-  East,  304. 
cient  on  the  first  trial,  but  prevailed  on  a 
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the  cade  of  a  policy  at  and  from  Demerara  to  London^  where  it  was 
held  that  a  loading  al  Essequibo  was  a  loading  at  Demerara.  (q) 
But  Sir  James  Mansfield,  C.  J.,  said,  that  that  case  was  decided 
upon  the  particular  usage  of  the  trade.  If  the  plaintiff  could  have 
proved  a  usage  for  ships  to  load  at  Bridport^  upon  a  policy  at  and 
from  Lyme^  the  case  would  have  been  different,  but  no'  such  usage 
was  proved.  It  was  in  evidence,  that  Guernsey  is,  legally  speak- 
ingy  within  the  port  of  Southampton^  and  Liverpool  within  the  port 
of  Chester^  and  that  the  port  of  Exeter  extends  nearly  thirty  miles  to 
the  eastward  of  that  city.  But  the  policy  refers  to  the  town  or  port 
usually  so  called,  and  not  to  the  extensive  district  within  the  limits 
of  the  port  in  its  legal  sense.  [The  word  port  when  used  in  a  poli- 
cy must  be  taken  in  reference  to  the  subject  matter,  and  though 
generally  meaning  a  harbor,  yet  sometimes  means  nothing  more 
than  a  road  or  landing  place,  where  ships  usually  deliver  and  re- 
ceive their  cargoes.  Every  underwriter  takes  upon  himself  to  be 
informed  of  the  situation  of  places  to  which  the  contract  relates. 
10  John.  124.     Huges,  147.] 

"  At  and  *When  a  policy  is  effected  on  a  ship  "  at  and  from,*' 

from."  a  place,  without  any  express  words  or  special  usage  to 

control  the  operation  of  the  words  "  at  and  from''  the  risk  com- 
roences  on  a  ship's  first  arrival  at  the  place  specified,  (r)  The 
words  ''  first  arrival"  are  in  such  a  case  always  implied,  and  are 
understood  to  be  incorpo]*ated  in  a  policy  so  worded.  A  policy  on 
a  ship  at  and  from  a  foreign  port  attaches  when  the  ship  has  ar- 
rived there  in  good  physical  safety,  although  from  political  causes 
she  may  be  in  great  danger  of  condemnation,  {s)  But  in  order  to 
recover  on  a  policy  at  and  from  a  place,  it  is  necessary  that  the 
ship's  conditic^,  when  she  arrives  at  the  place  specified,  should  be 
such  as  to  enable  her  to  remain  there  in  a  state  of  reasonable  se- 
curity. For  where  a  policy  was  *  at  and  from  the  island  of  St. 
MkhaeVs^^  and  the  ship  arrived  there  in  a  very  disabled  state,  and 
after  lying  at  anchor  above  twenty-four  hours  in  great  danger  from 
a  storm,  was  blown  out  to  sea  and  wrecked,  it  was  held  that  a  poli- 
cy on  the  homeward  voyage  never  attached,  {t)  Lord  Ellen- 
borough  in  this  case  said.  To  be  sure  while  the  ship  remains  at 
the  place,  a  state  of  repair  and  equipment  may  be  sufficient, 
which  would  constitute  unseaworthiness  after  the  commencement 
of  the  voyage.  But  while  in  port,  she  must  be  in  such  a  condition 
as  to  enable  her  to  lie  in  reasonable  security  till  she  is  properly 
manned  and  equipped  for  the  voyage.  She  must  have  once  been 
at  the  place  in  good  safety.  If  she  arrives  at  the  outward  port 
so  shattered  as  to  be  a  mere  wreck,  a  policy  on  the  homeward 
voyage  never  attaches.  Subject,  however,  to  this  limitation,  the 
words  at  and  from  will  clearly  protect  the  ship  whilst  she  is  prepar- 

{^  Vide  etiam,  3  CainpbS0I,203  and  1  508.    Everth  v  Tunno.  1  Stark  508,  510, 

T  K  82,  when  a  custom  (or  ships  to  take  and  see  Weir  v  Aberciecn,  2  Bam  &  Aid 

in  part  of  their  cargo  at  StEustatiaon  a  321. 

policy  from  St  Kitts  was  cited.  («)  Bell  and  Others  v  Bell,  2  Caropb  475, 

{r\  Eyles  v  Roy  Exch  Ass  Company,  at  480  per  cur. 

Qiiildhall,  cited  by  I^rd  Hardwicke,  1  (()  Parmeter  y  Cousins,  2  Campb  235. 
Atk  548.    Yallance  y  Dewar,  I  Campb 
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ing  for  the  royage,  and  undergoing  repairs  in  port,  (tt)    Thus  whert 
a  ship  was  insured  at  and  from  FiUau,  and  she  ariived  at  that  place 
in  May»  but  did  not  sail  till  November,  the  underwriters  were  held 
liable  on  the  ground  that  there  had  been  no  voluntary  delay  on 
the  part  of  the  insured^  and  that  the  time  during  which  she  staid 
*at  PUlau  was  occupied   partly  in  effecting  a  complete  repair,  and 
was  partly  attributable  to  an  unusual  want  of  water,  which  pre- 
vented the  ship  at  the  time  she  was  in  a  condition  to  sail  from 
getting  over  the  bar  of  the  harbour,  (x)      Merc   length  of  time 
intetvening  between   the  effecting  of  the  insurance  and  the  ship's 
sailing  is  not  sufficient  to  invalidate  a  policy;    it  is  capable  of 
explanation.      And  where  a  ship  was  insured  at  and  from  Brest  to 
Londotiy   the   vessel   having  been   purchased    by   the  insured    at 
Breit  in  July,  the  insurance  effected  in   August,  and  the  ship  not 
flailing    till  the  following    March,    the  underwriters    were    held 
liable,  (y)     The  delay  was  accounted  for  by  proving  that  the  in- 
sured, who  was  an  American,  had  found  great  difficulty  in  pro- 
curing American  sailors  to   navigate  the  vessel,    and  that  he  had 
been  obliged  to  leave   Brest  and  come  to  England  for  the  purpose 
of  procuring  them.     Lord  Ellenborough,   C.  J.,  held,  that  under 
the  existing  circumstances,  at  the  time  of  underwriting  the  policy, 
the  insurer  could   not  enter  into  a  nice  computation  as  to   the 
time,  or  expect  that  every  day  should  be  accounted  for.     That  the 
question   whether  there  had  been  an  abandonment  of  the  original 
adventure  was  to  be  decided  from  a  fair  review  of  all  the  circum- 
stances at  the  time  when  the  voyage  might  reasonably  be  expected 
to  commence.     That  the  extreme  difficulty  of  procuring  men  was 
to  be  taken  into  consideration  ;  and  that  to  discharge  the  policy, 
there   must  be  a  clear  imputation  of  waste  of  time,  (z)       The 
general   rule  was  jlaid   down   by  Lord   Hardwicke,   in  the  year 
1742,  (a)  that  where  a  ship  is  insured   at  and  from   a  place,  the 
underwriters    are  liable  as  soon  as  the  ship  has  arrived    at  that 
place,  and  as  long  as  she  is  preparing  (6)  for  the  voyage.     But  it 
seems  that  the  preparations    must  be  made    within   a  reasonable 
time  ;  for  it  was  observed  by  his  Lordship,  that  if  all  thoughts  of 
the  voyage  are  laid  aside,  and  the  ship  lies  there  five,  six,   or  seven 
years,  with  the  owner's  privity,   it  shall   never  be  said  that  the 
insurer  is  liable ;  for  it  would  be  very  absurd  tp  make   him  suffer 
for  the  whim  or  caprice  of  the  owner,  who  chooses  to  let  his  ship 
lie  and  rot  there.     In  case  of  a  policy  '  at  and  from,'  a  delay  is  not 
excused  which  is  attributable  to  the  ship's  change  of  destination  after 
she  bad  been  at  the  port,  Tasker  v.  Cunningham^  1  Bligh.  87. 
At  and  from        *When  the  policy  is  at  and  from  an  island  or  other 
ttUndfl  or        ditffrtcf,   comprehending  several  ports,   the  ship  is  pro- 
pronnces,  &e.  i^^^^  jn  galling  from  one  port  to  another  in  the  same 
island  or  district,  (c)     Thus  in  the  case  of  a  ship  employed  in  the 


(u)  S  Atk  S59.    Forbes  ▼  Wiliion,  Sitt  (a)  2  Atk  359. 

at  East  T   1800.    Park  344.    Marsh  In  (6)  Recognised  Ware  r  Miller,  4  B  At 

155 ;  and  see  3  Taunt  t99,  300  per  Law-^  C  544,  546. 

rence,  J.  (c)  Camden  t  Cowley,  I  Bla  Rep  417, 

S>  Smith  V  Sttrridge,  4 £sp  t5.  418.     Bond  t  Nutt,  Cowp  SOI,  609,  606, 

)  4  Esp  175.  607.    8  Taunt  301. 
(s)  Grant  v  King,  4  Esp  175. 
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West  India  trade,  a  policy  on  the  ship  for  the  outward  voyage  to 
Jamaka  ceases  when  the  ship  has  moored  at  anchor  twenty«four 
hours  in  her  first  port  of  delivery  ;  (d)  a  policy,  on  the  ship  for  the 
homeward  risk,  at  and  from  Jamaicoy  will  protect  the  vessel  in 
coasting  the  island,-  after  she  has  touched  for  some  days  at  one 
port,  and  before  the  delivery  of  her  outward  bound  cargo  at  other 
ports  in  the  island,  (e)  This  results  from  the  nature  of  the  trade. 
For  it  is  the  practice  of  ships  trading  to  the  West  Indies  to  take 
out  supplies  for  several  different  estates,  and  the  outward  goods 
are  consequently  discharged,  and  the  homeward  taken  on  board  at 
many  different  places  on  the  coast.  Therefore,  a  policy  at  and 
from  GrerMdOy  protects  the  ship  after  she  has  arrived  at  good 
safety  in  Greimda^  and  whilst  she  is  proceeding  from  place  to 
place  in  the  island,  partly  for  the  purpose  of  discharging  her  out- 
ward, and  partly  for  the  purpose  of  taking  in  her  homeward 
cargo.  As  in  the  case  of  a  freight  policy,  at  and  from  Grenada  to 
London^  on  the  ship  AurcrOy  with  leave  to  call  at  all  or  any  of  the 
Weet  India  hlandsy  {Jamaica  and  St.  Domingo  excepted,)  war- 
ranted to  sail  from  Grenada  on  or  before  the  1st  of  August  1823, 
when  the  ship  went  first  to  Grand  Male  Bay  in  Grenada^  an- 
chored there,  and  remained  forty-eight  hours,  and  delivered  part 
of  the  supplies  at  that  place ;  and  then  went  to  Duqueene^s  Bay^ 
in  the  same  island,  and  delivered  another  part  of  the  outwanl 
cargo,  and  remained  there  about  three  days  ;  and  next  proceeded 
to  IrwixCe  Bay^  (also  in  Grenada^)  and  arrived  there  about  the 
22d  of  January,  and  delivered  there  part  of  the  supplies  for  some 
estates  in  that  neighbourhood,  and  afterwards  quitted  /rtmV 
Bay^  on  the  3d  of  February,  and  proceeded  towards  GhrewoiUe  Bay 
(in  Grenadoj)  for  the  purpose  of  delivering  the  remaining  part  of 
*the  outward  cargo,  and  taking  in  a  pari  of  the  homeward  cargo, 
but  was  lost  by  the  perils  of  the  sea  whilst  going  into  GrenoiUe  Bay^ 
it  was  held  that  the  underwriters  were  liable  for  the  loss.  (/)  The 
ship  in  this  case  was  lost  whilst  preparing  for  the  voyage,  since  she 
was  going  to  GrenviUe  Bay  for  the  double  purpose  of  discharging 
the  outward,  and  taking  in  the  homeward  cargo ;  it  was  not  a  case 
of  deviation,  but  the  ship  was  pursuing  the  ordinary  course  of  the 
voyage,  and  therefore  the  insurers  were  liable.  So  in  the  case  of  a 
policy  at  and  from  Jamaica  to  London^  where  the  ship  was  warranted 
to  sail  after  the  12th  of  January,  and  at  the  time  of  the  insurance 
the  ship  was  lying  at  anchor  at  Port  Maria^  in  the  island  otjammca^ 
for  the  purpose  of  taking  in  her  cargo  ;  but,  as  soon  as  the  lading 
was  completed,  and  before  the  12th  of  January,  the  master  sailed 
for  Port  AnUmiOy  an  accustomed  rendezvous  in  the  same  island,  in- 
tending to  wait  their  (g)  for  convoy,  in  going  to  which  place  the 
ship  was  lost,  the  underwriters  were  held  liable.     The  Court  treated 

(d)  And  see  post  159  as  to  termina-    lading  in  Cuba,  &e. 

tion  of  risk.  (/)  Warre  v  Miller,  4  B  Sl  Cr  538. 

(e)  Camden  ▼  Cowley,  1  Bla  Rep  417,  (g)  The  ship  intended  to  wait  there  for 
418.  4  B  &  Cr  638.  See  Forshaw  ▼  convoy,  and  did  not  Merely  touch  to  join 
Chabert,  3  Brod  &Binff  158  where  the  convoy  then  ready,  S  Taunt  301.  Cowp 
policy  was  at  and  from  Uie  port  or  ports  of  609. 
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it  as  a  clear  rule,  that  under  the  word  *'  at,"  a  ship  moving  from 
one  port  to  another  in  the  same  country  was  protected.  (/»)  And 
it  b  clear  that  the  policy  may  give  the  insured  the  benefit  of  pro- 
ceeding to  all  or  any  of  several  places,  as  the  ports  of  preparation 
or  departure.  And  if  a  policy  be  at  and  from  Martinique^  and  all 
or  any  of  the  West  India  Islands  to  Londmi^  beginning  the  adventure 
on  the  goods  from  the  loading  on  board  the  ship  at  the  West  Indies^ 
the  ship  is  protected  in  sailing  from  Martmique  to  St.  Domingo^  or 
any  other  of  the  West  India  Islands,  and  taking  in  her  cargo  there, 
although  they  may  be  out  of  the  direct  course  from  Martinique  to 
London,  (t)  But  in  the  case  of  a  policy,  at  and  from  Demerara^ 
Berlriee,  and  the  Windward  and  Leeward  Islands  to  London^  the  ship 
cannot  proceed  from  Demerarato  Berhice  with  goods  to  be  delivered 
at  the  latter  place,  and  afterwards  sail  from  Berhice  with  the  cargo 
intended  for  London^  although  all  this  is  done  under  one  agreement 
with  the  freighters;  for  this  would  be  to  substitute  a  different 
^voyage,  or  rather  two  voyages  in  lieu  of  that  marked  out  by  the 
policy,  {k) 

Although  the  words,  *^  at  and  from"  considered  in  the  abstract 
wiQ  protect  the  vessel  from  the  time  of  her  first  arrival  at  the  place 
specified,  yet  the  operation  of  these  words  may  be  controlled  and 
varied  by  special  usage,  or  by  the  language  of  the  policy  itself.  Ac- 
cording to  the  usage  of  the  Jfeufoundland  trade,  when  ships  arrive 
on  the  coast  they  are  either  employed  for  some  time  in  fishing,  called 
banking,  that  is,  fishing  off  the  banks  ;  or  they  make  an  intermedi- 
ate voyage  in  the  American  seas  before  they  begin  to  take  in  their 
homeward  cargo,  during  which  time  they  are  protected  by  a  separate 
policy.  Therefore  in  effecting  a  policy  at  and  from  any  port  or  ports 
m  Jfewfoundland  to  Europe^  although  the  ship  is  to  be  employed  in 
banking,  it  is  not  necessary  to  disclose  the  fact  to  the  underwriters, 
as  their  risk  only  commences  from  the  time  when  the  banking  or  in- 
termediate voyage  ends,  and  they  are  bound  to  know  the  nature  and 
circumstances  of  the  trade  to  which  the  policy  relates.  If  the 
usage  be  general,  it  makes  no  difference  for  this  purpose  that  it  is 
not  uniform.  (/)  Or,  the  general  operation  of  the  words  *  at  and 
from,'  may  be  controlled  and  varied  by  the  express  language  of  the 
policy.  Thus  where  a  ship  had  been  engaged  on  a  cruize  as 
a  privateer  or  a  letter  of  marque,  and  was  about  to  commence  a 
trading  adventure  in  the  South  Seas,  the  following  words  were 
adopted: — ^viz.     At  and  from  Pemambuco  or  any  other  port  or 

(4)  CraickahankT  Janson,  S  Tauot  301.  foundland  to  Portueal,  beginning  the  ad- 
Port  Maria  was  coDflidered  a  hazardous  venture  from  the  loading  thereof.  See 
■tation  for  ships.  also  Noble  v  Kennoway,  Dougl  510.    But 

(0  Bragg  V  Anderson,   4  Taont  3SS.  in  Way  v  Modiffliani,  2  T  R  30.  where  the 

Vide  Wright  \  Shiflher,  11  East,  514.    9  policy  was  on  ship  at  and  from,  SOth  Oo- 

Campb  247, 249  alitor  .if  ship  proceed  to  tober,  1786,  from  any  ports  in  Newfound- 

an  island.  land  to  Falmouth,  &c.  the  polic]r~was  held 

(k)  Seller  ▼  M'Vicar,  1  New  Rep  23.  yoid  on  account  of  the  ship  having  sailed 

and  see6B&C210.    5B#cA45.  from  Newfoundland  to  the  banks  instead 

(QYalaacev  Dewar,  1  Campb  503.  So  of  immediately  to  England.     No  usage 

in  Ougier  t  Jennings,  1  Campb  505,  the  was  proVed.    The  woras  of  the  policies 

iatermediate  vojrage  was  recognixed  in  the  on  the  outward  and  homeward  voyages 

case  of  a  policy  on  fish  at  and  from  New-  are  stated  in  the  report. 
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pcirts  in  the  BraziU  to  London^  upon  the  ship  Lion  beginning  the 
adventure    *  upon  the  termination  of   her  cruize,'  and  preparing 
for  her  voyage  with  or  without  letters  of  marque  with  leave  to 
chase,  capture,  &c.,  but  not  to  cruize,  and  with  liberty  in  that 
voyage  to  proceed  and  sail  to,  and  touch  and  stay  at,  any  ports 
*or  places  whatsoever,  to  call,  take  in,  or  exchange  goods,*  &c. ; 
these  words  were  held  sufficient  to  protect  the  insured  after  the 
termination  of  the  cruize  in  endeavouring  to  get  a  cargo  at  P., 
and  in  proceeding  to  any  other  port  or  ports  tilt  a  cargo  was  pro- 
cured without  even  restricting  the  vessel  to  those    ports  which 
lay  in  the  direct  course  between  Pemamhttco  and  London,  (m)    So  in 
the  case  of  a  joint  policy  on  ship  and  goods,  if  instead  of  the  usual 
words    descriptive  of  the  risk  on  ship,  the  policy  be  made    upon 
the  goods  from  the  loading  thereof,   at,   &c.,  and  upon  the  ship  in 
the  same  manner,  the  policy  will  not  attach  upon  the  ship  until  the 
goods  are  laden  on  board.     As  where  a  policy  was  on  ship  and 
goods,  at  and  from  every  port,  &c.  on  the  coast  of  Brazil  and  af- 
ter the  17th  of  September,   1800,  and  upon  the  ship  in  the  same 
manner,  the  Court  of  King's  Bench,  held  that  the  operation  of  the 
policy  on  ship  as  well  as  on  goods,  depended  upon  the  cargo  being 
laden  on  board  at  the  coast  of  Brazily  and  that  as  the  cargo  was  ta- 
ken in  at  the  Cape  of  Good  Hope,  though  it  continued  on  l>oard 
whilst  the  ship  was  on  the  coast  of  Brazil^  and   after  she  left  h  on 
her  return  to  the  Cape,  the  policy  did  not  attach  either  on  the  ship 
or  cargo,  (n)     A  warranty  that  the  ship  shall  arrive  safely  at  CarU' 
erona,  in  a  policy  at  and  from  the  Bcdtk  ports,  does  not  confine  the 
operation  of  the  policy  to  a  voyage  from   Carlscrona.     In  the  case 
of  a  policy  effected  in  time  of  war  upon  a  homeward  voyage,  pro* 
tected   by  licence,  at  and  from  the  ship's  loading  port  or  ports  in 
the  Baltic  J  to  the  United  Kingdom,  warranted  to  arrive  safely  at 
Carlscrona,  it  appeared  that  the  vessel,  began  to  take  in  her  home- 
ward cargo  at  Liebau  in  November,  that  she  obtained  her  clearance 
on  the  29lh  of  November,  and  broke  ground  before  the  4th  of  De- 
cember, on  which  day  the  licence  expired  ;  that  by  reason  of  shal- 
low water  a  considerable  part  of  her  cargo  was  necessarily  unship- 
ped, and  carried  out  over  the  bar  in  craft,  and  then  reshipped,  and 
that  this  delayed  the  vessel  fourteen  or  fifteen  days,  so  that  she  did 
not  finally  get  clear  of  the  harbour  until  the  29th  or  30th  of  De- 
cember.    The  *defendant'8  counsel  contended,  that^the  warranty 
that  the  ship  should  arrive  at  Carlscrona  had  the  effect  of  shorten- 
ing the  voyage  insured,  from  a  voyage  at  and  from  the  port  of  load- 
ing in  the  Baltic  to  a  voyage  at  and  from  Carlscrona,  in  which  case 
the  voyage  insured  had  not  begun,  nor  the  ship  broken  ground  from 
Carlscrona  until  long  after  the  licence  had  expired,  and  conse- 
quently the  voyage  was  illegal.     But  the  Court  were  clearly  of 
opinion,  that  the  insurance  was  on  the  whole  voyage,  at  and  from 

(m)  Lambert  ▼  Liddard,  5  Taunt  480.  bat  it  was  objected  that  one  policy  eonld 

1  Marsh  Rep  149  SC.  not  be  read  in  explanation  of  the  other 

(n)  Robertaon  and  Others  v  French,  4  and  Lord  CUenboroo^  only  allowed  it  to 

East,  130.  A  continuatioD  policy  between  be  read  to  prove  theSict  that  each  a  poU- 

the  same  parties  was  oSered  in  evidence  :  ey  had  been  ofleoled. 
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the  port  of  loading  in  the  BaUky  conditionally,  indeed,  that  she 
arrived  at  CarUcronOi  but  that  that  condition  being  fulfilled,  the  un- 
derwriter was  liable  (taking  the  voyage  to  be  legal)  for  any  loss  that 
might  have  happened  before  the  ship's  arrival  at  Carhcrana  as  well 
as  afterwards,  (o)  The  risk  may,  according  to  the  nature  of  the 
trade,  and  the  exigency  of  the  particular  case,  be  made  to  commence 
either  **  at  and  from,"  (referring  to  the  ship's  first  arrival  at  the  place 
or  places  specified,)  or  from  the  place  or  places,  without  the  word 
*•  at'  or  *  from  the  date  of  the  policy,'  or  '  from  loading  of  the  goods 
at,  &C.'  as  in  the  case  of  goods ;  (p)  or  in  other  terms,  if  special 
circumstances  should  suggest  an  alteration  from  the  usual  me* 
thod. 

DestinatioQ.  '^^^  description  of  the  place  of  destination  can  rarely 
suggest  any  matter  of  difficulty.  It  is  to  be  construed 
according  to  mercantile  usage  and  the  known  understanding  of  man- 
kind. Thus,  in  the  case  of  a  policy  to  any  port  in  the  Baltic^  evi- 
dence is  admissible,  to  show -that  the  Chdph  o/*  JFWimd  is  consi- 
dered in  mercantile  language  as  within  the  BidtiCy  although  the  two 
seas  are  treated  as  separate  and  distinct  by  geographers,  {q)  In  like 
manner,*a  word^of  general  description  will  not  be  understood  in 
its  strictest  sense,  if  the  meaning  of  the  parties  require,  and  the 
term  may  fairly  receive  a  more  enlai^ed  construction.  Thus  in 
the  case  of  a  time  policy,  '^^to  any  port  or  ports  whatsoever,",  the 
''word  '*  port"  will  include  an  open  roadstead,  being  a  usual  place 
of  loading  and  unloading,  (r)  The  word  **  port"  as  so  used,  does 
BOt  signify  merely  a  harbour  ordinarily  so  called,  but  includes 
any  place  in  which  goods  are  usually  discharged.  And  in  like 
manner,  as  the  apparent  and  ordinary  import  of  the  word  of  de- 
scription may  be  controlled  by  mercantile  usage,  or  the  evident 
meaning  of  the  parties  to  the  contract,  so  the  nature  of  the  trade 
and  the  state  of  a  part  of  the  country  to  which  the  ship  is  des- 
tined, may  in  other  cases  engraft  an  exception  on  the  general 
words  ; — as  for  instance,  when  a  part  of  tfie  territory  is  in  the 
hands  of  an  enemy.  When  a  policy  is  effected  to  any  port  or  ports, 
it  will  only  extend  to  friendly  ports,  and  those  which  may  be  in  a 
state  of  hostility  are  impliedly  excluded  from  its  operation.  And 
where  a  ship  was  insured  from  London  ''  to  any  port  or  ports  in 
^  the  river  Platciy  until  her  arrival  at  her  last  port  of  discharge  in 
'*  that  river,"  and  the  roaster  hearing  in  the  course  of  the  voyage 
that  Buenos  AyreSy  the  por^n  the  river  PUUa  at  which  he  had 
intended  to  discharge  the  cargo,  was  iu  the  bands  of  the  enemy, 

m 

(o)  Fredand  ▼  Walker,  4  Tauat  478,460,  sf^uibo  for  some  purposes  has  been  eoa- 

481.  sidered  part  of  Demerara,  or  London,  by  a 

{p)  See  Snpra  and  post  at  to  the  dura-  Tague  use  of  the  term,  said  to  include 

tion,  in  the  caee  of  goods.  Westminster.    See  also  Vallance  t  Dew- 

(f)  Uhde  V  Walters,  SCampb  16.    And  ar,  1  Campb  503. 

see  a  case  wher  j  the  Mauritius  was  prov-  ■  (r)  Cockey  v  Atkinson,  S  Bam  &  Aid 

ed  to  be  an  Indian  Island,  though  not  con-  460.    If  the  roaster  should   unload  in  a 

•idered  as  an  Indian  Island,  but  rather  as  dancerens  or  unusual  place,  the  policy 

bebngiBg  to  Africa,  until  sufficient  evi-  would  be  discharged.    See  as  to  the  ge- 

doQce  of  usage  was  adduced,  Robertson  v  neral  meaning  of  the  word  **  port,'*  Hale 

Clarke,  1  Bi^  445.    Monon  t  Atkins,  3  de  Port  Mar.    16  £ast,  S67.    3  Campb 

Campb  SOO  a«  to  Amelia  Island.    So  Es-  S04,  S05.    Post,  tit  Warranty. 
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went  to  MmU  Videoy  with  intent  to  make  a  complete  discharge 
there  if  the  market  were  favourable,  but  without  abandoniog  his 
original  design  of  going  to  Buenos  •iyrts^  if  an  opportunity 
Bhould  occur,  and  while  so  in  the  act  of  discharging  the  cargo,  a 
loss  happened  by  the  perils  of  the  sea,  the  Court,  under  these 
circumstances,  held  that  M&rUe  Video  was  the  last  port  of  dis- 
charge, and  that  on  her  arrival  there  the  policy  was  discharged,  (e) 
There  were  at  the  time  three  ports  of  discharge  in  the  river  Plata 
to  which  the  ship  might  have  gone,  viz.— JlfoMotiocIo,  Monie 
VideOy  and  Buenos  ^Syres :  the  ship  had  passed  Maldonadoy  and 
Buenos  Jtyres  was  in  the  hands  of  an  enemy,  so  .that  when  the 
ship  arrived  at  Monte  VideOy  that  was  her  last  port  of  discharge  ; 
the  master  could  not  protract  the  voyage  for  an  indefinite  pe- 
riod, till  peace  should  be  restored,  and  Buenos  Jlyres  change  its 
national  character,  (t)  It  was  ruled  by  Lord  Kem/on^  that  a  po- 
licy on  a  voyage  to  any  of  the  West  India  Islands  would  not 
*cover  a  voyage  to  an  island  which  at  the  time  of  the  insurance 
belonged  to  an  enemy,  although  the  island  was  afterwards  cap- 
tured, and  the  objection  arising  from  its  hostile  character  conse- 
quently removed,  (u) 

It  is  a  general  rule,  that  the  insured  cannot  give  the  ship  a 
different  destination  from  that  specified  in  the  policy,  although  a 
change  of  the  place  specified  may  have  become  a  matter  of  expe- 
dience, or  even  of  necessity.  Thus,  if  a  ship  be  insured  to  the 
port  of  A.  she  cannot  alter  her  destination  to  B.,  although  A. 
should  be  taken  possession  of  by  an  enemy.  Where  a  policy  was 
effected  from  Bristol  to  Monie  Video^  or  other  port  in  the  river 
PlatOj  and  the  ship,  after  arriving  off  MaHdonado^  at  the  mouth 
of  the  Plata^  was  immediately  ordered  away  by  the  British  com- 
mander, the  enemy  having  before  got  possession  of  eveiy  other 
port  in  the  river,  the  Court  held  that  the  underwriters  on  goods 
were  not  answerable  for  a  loss,  which  occurred  afler  the  ship's 
departure  from  Maldonado  in  her  course  to  Rio  JanUro^  though 
Rio  Janiero  was  the  nearest  friendly  port,  and  the  ship  was 
under  a  necessity  of  going  thither  for  water  and  repairs,  (x)  Lord 
Ellenborough  at  Nisi  Prius,  observed,  that  the  ship's  going  to  Rio 
Janiero  might  have  been  the  most  prudent  measuie  that  could  be 
taken  under  the  circumstances,  but  he  was  clearly  of  opinion, 
that  the  underwriters  were  discharged  from  the  policy  the  moment 
she  sailed  from  MMoncido.  They  ^undertook  to  indemnify  the 
insured  for  any  loss  that  should  happen  in  a  specific  voyage,  and 
their  undertaking  could  nqt  be  enlarged  by  implication,  however 
necessary  it  might  be  that  the  voyage  should  be  altered.  The  court 
could  not  add  to  the  terms  of  the  policy  a  clause  ^*  or  if  the  said 
ship  cannot  enter  any  port  in  the  river  PlcUa^  that  then  till  she  can 
enter  a  port  of  safety  elsewhere."  For  any  damage  which  the  car- 
go suffered  in  the  voyage  from  Bristol  to  Maldonado^  the  insured  had 

(f)  13  East,  883.  («)  Parkin  ▼  Tunno,   11    East,  9S.   S 

(I)  Brown  &  Irish  ▼  Vigne,  18  East,  Campb  61  S  C.    And  see  Heaaeltine.  v 

383.  AUout,  1  M  &  S  46.    AHter  in  case  of 

(«)  Nailson  t  Da  laConr,  8  Esp  619.  temporair  impediment,  infira,  157. 
(*166) 
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an  undoubted  right  to  recoveri  but  there  was  no  positire  evidence 
that  the  goods  sustained  any  damage  during  that  period.  tBut  a 
mere  intention  to  alter  a  ship's  port  of  destination  will  not  vitiate 
the  policy ;  eq>eciaUy  if  that  intention  be  not  fixed  and  absolute, 
and  a  loss  occur  before  it  is  carried  into  execution.  Thus  where 
*goods  were  insured  from  Heligoland  to  Memelj  with  liberty  to 
trach  at  any  ports,  and  to  seek,  join,  and  exchange  convoy,  war« 
ranted  free  from  capture  in  the  port  of  Jtfand,  and  the  ship  sailed 
iiam  Heligoland^  with  orders  to  go  to  GoUenburghj  to  know  whether 
to  proceed  to  •SnhoU  or  Memel,  and  was  captured  in  her  way  to 
ChUenburghf  which  is  in  the  track  either  to  Anholt  or  Memd^  this 
was  considered  as  a  voyage  to  Memel,  although  subject  to  be 
chaiq^ed  according  to  circumstances,  on  the  ship's  arrival  at  Gfotte»- 
hurgh  :  and  therefore  the  risk  commenced  on  her  leaving  Heligo^ 
Imdf  and  the  ship  never  having  reached  Ctottenburghj  the  purpose 
of  going  thither  for  orders  was  merely  an  intention  to  deviate,  which 
did  not  vacate  the  policy ;  neither  was  it  a  restraint  upon  the  cap- 
tain's judgment  as  to  the  place  of  seeking  convoy :  it  not  appearing 
that  fa^  could  have  met  with  convoy  before  the  capture,  and  conse- 
quently the  underwriter  was  liable,  (y)  And  where  a  ship  insured 
to  a  certain  port  is  prevented  by  an  ,embarg0y  or  other  temporary 
drcaiDstance,  (z)  from  entering  that  port,  the  vessel  may  lawfully 
stay  at  a  ne^hboring  place  of  safety  till  the  impediment  be  removed, 
and  afterwards  prosecute  her  voyage  at  the  risk  of  the  underwriters ; 
if,  indeed,  the  ship  abandon  her  voyage,  and  sail  back  to  her  port  of 
outfit,  the  underwriters  will  not  be  liable  for  a  loss  which  occurs 
after  a  voyage  has  been  abandoned,  (a)  Where  a  ship,  being  pre- 
vented by  the  ice  from  reaching  her  port  of  destination,  took  shelter 
for  the  winter  in  a  place  as  near  to  it  as  she  could  safely  go,  and 
prosecuted  her  voyage  the  ensuing  season.  Lord  Kenyon  ruled 
that  the  underwriters  were  liable  on  the  policy  for  a  loss  which 
happened,  (b)  And  where  a  ship,  insured  from  London  to  Revel, 
received  information  in  the  course  of  the  voyage,  that  an  embargo 
had  been  laid  on  shipping  in  the  ports  of  Russia^  and  in  consequence 
a  short  time  afterwards  came  back  under  convoy  to  England,  al- 
though the  port  of  Gottmbtirgh,  off  which  the  ship  lay  for  six  days, 
was  Aiendly,  and  the  master  might  have  entered  that  port  if  he  had 
thought  fit,  *Lord  Ellenborough,  C.  J.,  ^as  of  opinion  that  the  un- 
derwriters were  discharged.  He  said  that  ^'  if,  being  unable  to  get 
to  Repely  the  ship  had  lingered  in  that  quarter,  or  had  necessarily 
returned  with  an  intention  of  ultimately  completing  the  voyage,  a 
question  of  some  nicety  might  have  arisen  ;  but  by  sailing  back 
for  EmgUmd  in  the  manner  she  did,  the  original  voyage  was  aban- 
doned, and  the  underwriters  were  discharged.     The  master  might 

(y)  Heselton  y'Alloutt,  1  M  &  S  46.  Comp»  1  Campb  454^  564.    19  Eut,  8S5, 

(s)  See  as  to  the  impediment  being  tem-  886,  and  see  further  as  to  an  embargo  in 

poraiy,  IS  East,  S86,  and  see  Madley  v  the  discharging  port,  11  East,  805  and 

Ulark,  8  T  R  860  that  a  temporary  em«  post,  tit  Atmndonment. 

Ivirgo  wiU  not  disaolvey  bot  only  suspend  (6)  Id  ibid,  Case  cited  by  Lord  Ellen* 

a  centract.  borongh. 
(s)  BlacheDhtfen  v   The   Lond    Asa 

(*157)  (*168) 
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deem  thb  the  most  advisable  course  he  could  pursue  for  the  benefit 
of  those  he  represented.  But  were  the  underwriters  still  to  remain 
liable  on  the  policy  if  it  had  been  convenient  for  him  to  carry  the 
ship  to  the  Straits  of  Magellan  ?''  The  plaintiff  was  therefore  non- 
suited ;  and  another  action  haviog  been  brought  against  the  under-- 
writers  in  the  Common  Pleas,  Sir  James  Mansfield,  C.  J.,  was  of 
the  same  opinion  as  Lord  Ellenborough^  that  the  voyage  had  been 
abandoned  by  the  ship's  sailing  for  England  instead  of  putting  into 
Gottenburgh.  The  jury  nevertheless  found  a  verdict  for  the  plain- 
tiff ;  but,  in  Hilary  Term  following,  the  Court  of  Common  Pleas 
set  it  aside,  and  ordered  a  new  trial  ;  the  case  accordingly  went  to  a 
new  trial ;  but  the  jury  on  that  trial  found  a  verdict  for  the  plaintifl^ 
and  the  Court  on  motion  did  not  think  fit  to  set  it  aside.  The 
effect  of  an  embargo  at  a  port  of  discharge-was  still  further  consid- 
ered in  a  late  case,  where  a  policy  was  effected  for  the  outward 
and  homeward  voyages  jointly ;  viz.  on  the  ship  Bremer^  at  and 
from  London  to  the  ship's  loading  port  or  ports  in  Firgtma,  and 
back  to  London^  with  liberty  to  touch  at  St,  Ubes,  The  vessel 
being  chartered  to  a  port  of  ^mericaf  laden  with  salt, :  to  bring 
home  a  return  cargo  of  timber,  entered  the  port  during  an  em- 
bai^o,  by  the  terms  of  which  she  was  permitted,  upon  the  notifi- 
cation of  the  embargo,  to  return  with  the  cargo,  or  to  discharge 
her  cargo  and  return  in  ballast.  She  dischai^ed  her  cargo,  re- 
mained eighteen  months  there  till  the  embargo  ceased,  then 
shipped  her  homeward  cargo,  and  was  lost  The  objection  on  the 
part  of  the  underwriters  on  the  ship  was,  that  it  was  not  compe- 
tent to  the  insured,  in  pursuit  of  their  own  purposes,  vohintarily  to 
submit  themselves  to  the  embargo,  and  to  subject  the  underwriters 
to  ft  risk  of  indefinite  duration,  in  order  to  promote  the  interests 
of  the  owner  and  freighter,  by  waiting  for  a  cargo  until  the  embargo 
was  taken  off.  But  the  Court  determined  that  the  ship  was  not 
bound,  in  order  to  preserve  the  liability  of  the  underwriters  to 
^return  with  the  cargo  of  salt,  or  to  sail  in  ballast,  and  that  the  un- 
derwriters were  still  liable,  (c) 

Yoyaffe  to  When  a  policy  is  effected  in  the  usual  form  on  a  ship 

JtRMwaor  (0  JTamotca' without  alluding  to  any  port  or  ports  of 
disirict  discharge  in  Jamaica^  \o  which  she  is  to  proceed,  the 

ship  is  protected  until  she  has  arrived  at  her  first  port  of  delivery 
and  there  moored  at  anchor  twenty.four  hours  in  good  safety,  A 
policy  so  framed  will  not  protect  the  vessel  in  sailing  from  one  port 
to  another  in  the  island  for  the  purpose  of  delivering  her  outward 
eaigo.  (d)     And  when  ship  and  goods  are  insured  jointly,  it  ap- 

Eears  to  have  been  considered  that  the  underwriters  are  discharged 
y  the  ship's  arriving.at  one  port  in  the  island  and  staying  there 
for  the  space  of  a  month,  and  discharging  part  of  her  cargo  :  the 
risk  on  the  ship  dearly  ceasing  after  she  had  been  moored  at  an- 
chor twenty-four  hours  at  the  first  port  in  the    island  at  which 

(e)  Schroder  t  Thompson,  7  Taunt  46S.  (d)  Camden  ▼  Anderson,  1  Bla  Rep 
1  Moore,  163  and  see  post,  title  Abandon^  417  alitor  if  policy  be  to  port  and  ports  of 
ment  disoharce,  ante,  150. 
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she  stopped  for  the  purpose  of  unlading,  and  the  ship  and  goods 
belonging  to  the  same  person,  (e)  One  reason  however  which 
was  assigned  for  the  underwriters  not  being  liable  for  the  loss  of 
the  goods  was  that  the  first  port  was  the  original  place  of  desti- 
nation for  the  whole  cargo,  and  the  part  carried  forward  to  ano- 
ther port  was  conveyed  thither  under  a  new  agreement.  (/)  A 
policy  on  goods  according  to  the  common  form  remains  in  force 
until  they  are  discharged  and  safely  landed  ;  and  when  goods  are 
insured,  although  the  ship  may  touch  at  one  port  and  remain 
there  twenty-four  hours,  or  a  longer  time,  the  policy  will  continue 
in  force  until  the  goods  arrive  at  their  port  of  delivery,  (g)  But  a 
ship  insured  to  Jamaica  generally  will  not  be  protected  in  sailing 
from  port  to  port  round  the  island  for  the  purpose  of  discharging 
her  cargo.  (&)  And  where  a  ship,  insured  to  Martinique  and  all  or 
any  of  the  Windward  or  Leeward  Islands,  landed  the  greatest  part 
of  her  cargo  at  Mariiniquey  and  sailed  with  the  residue  to  •Sntigua^ 
where  she  was  wrecked  while  stopping  partly  to  dispose  of  the  resi- 
due of  the  outward  cargo,  and  partly  to  obtain  a  ^homeward  cargo, 
it  was  held  that  the  underwriters  were  not  liable.  Lord  Ellenbo- 
rougb,  C.  J.,  said,  the  captain  had  no  right  to  mix  up  together  the 
two  objects  of  disposing  of  the  remnant  of  the  outward  cargo,  and 
procuring  a  homeward  cargo,  at  the  risk  of  the  underwriters  on  the 
outward  voyage.  When  the  disposal  of  the  outward  cargo  ceased 
to  be  the  sole  reason  of  his  stay  at  Antigua,  the  underwriters  were 
discharged,  (i)  But  upon  an  insurance  on  a  voyage  to  the  South- 
em  WhaU  Fishery,  during  the  ship's  stay  and  fishing,  and  at  and 
from  thenee  back  to  London,  it  seems  that  if  the  ship  send  home  by 
another  vessel,  a  part  of  what  she  has  taken  and  continue  her  fish- 
ing, the  adventure  is  not  ended  by  her  shipping  such  part  for  Eng^ 
Umd.  And  it  is  clearly  not  thereby  ended,  if  the  part  sent  home 
consist  chiefly  of  damaged  skins,  which  would,  if  kept  on  board, 
have  damaged  the  residue  of  the  cargo,  (k) 

Mooring  at  The  protection  of  a  policy  of  insurance  on  a  ship  con- 

anchor.  tiuues  until  she  has  been  moored  at  anchor  twenty-four 

hours  in  good  safety  at  her  port  of  destination.  A  policy  on  a  ves- 
sel during  one  month  remaining  at  Portsmouth  harbour,  securely 
moored,  is  not  vacated  by  the  ship's  changing  her  mooring  within 
the  same  harbour.  (Z)  A  vessel  cannot  be  said  to  have  been  moor- 
ed within  the  meaning  of  the  policy,  unless  she  has  been  fixed  eo  in- 
hdtu  at  the  place  to  which  the  expression  is  sought  to  be  applied* 
Thus,  if  a  ship  insured  at  and  from  a  foreign  port  to  London  arrive  in 
the  Thctmet,  with  the  intention  of  discharging  her  cargo  (e.  g.  teak 
timber)  in  the  king's  dock  at  Deptford,  and  being  prevented  by 
the  ice  from  going  into  the  dock,  be  lashed  or  fastened  by  a  warp 

(e)  Letffb  ▼  Matber,  1  Esp  Rep  413.  RichardBon  ▼   Lond  Ass  Com,  4  Campb 

(/)  Park  Ins  64,  65  S  C.     The  report  95  infra,  coDclusion  risk  on  goods, 

ID  Fark  Ins  is  adopted,  1  Marsh  Ins  266,  (k)  Phillips    v   Champion,  6  Taunt  S. 

967.  1  Marsh,  Rep  402  S  C. 

(r)  1  Esp  413  and  as  to  goods,  infra.  (I)  v  Wcstmorc,  6  Kep  Rep  109. 

(1)  Id  ibid  alitor  if  ship  bo  driven  into  The  month  is  a  calendar  month,  Jollj  ▼ 

one  port  by  stress  of  weather.  Young,    ]    Esp   Rep   166.     1    Leon  96. 

(Q  Inglis  ▼  Vaaz,  3  Campb  437  and  see  Molloy,  46. 
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to  a  hulk  opposite  the  dock,  till  a  fit  opportunity  should  ocenr  for 
going  into  it,  the  anchors  not  being  out,  nor  chains  used,  nor  (in 
shoit)  any  of  those  precautions  taken  which  would  have  been 
adopted  if  she  had  been  intended  to  have  dischai^ed  her  cai^go 
where  she  was,  the  ship  continues  under  the  protection  of  the  po«- 
licy ;  and  if  a  loss  occur  through  mismanagement  while  in  the  act 
of  entering  the  dock,  the  underwriters  will  be  liable.  A  delay  of 
height  or  nine  days,  occasioned  by  the  state  of  the  river,  and  an  ina- 
bility to  enter  occasioned  by  the  ice,  will  not  discharge  the  insurers. 
But  if  a  ship  so  circumstanced  arrive  at  a  time  when  the  contract 
for  supplying  the  timber  has  expired,  and,  not  having  the  necessary 
papers  to  enable  her  to  enter  the  dock,  be  delayed  some  time  in  ne- 
gociating  with  the  commissioners  of  the  Navy  Board  for  the  pur- 
pose of  obtaining  them,  this  delay  is  in  the  nature  of  a  deviation^ 
which  will  discharge  the  policy,  (m) 

The  words  ^'  in  good  safety ''  are  forcible  and  material.  Where 
a  ship  arrived  in  port  a  mere  wreck,  and  in  a  few  days  foundered 
in  the  attempt  to  remove  her  to  the  shore,  it  was  held  that  the 
insured  might  recover  for  a  total  loss.\n)  This  vessel  was  never 
moored  in  safety ;  she  had  received  her  death's  wound  at  sea, 
and,  though  she  arrived  at  Demararoj  was  with  difficulty  kept 
afloat  till  the  people  were  landed.  So  if  the  ship  do  not  arrive 
at  port  till  after  an  hostile  embargo  has  been  laid  on  vessels  of  the 
nation  to  which  she  belongs,  the  underwriters  are  liable,  although 
she  be  afterwards  permitted  by  the  government  to  unload  her  cargo, 
and  although  no  actual  seizure  of  the  vessel  should  be  made  &r 
several  days ;  in  such  a  case  the  ship  is  captured  from  the  time  of 
her  arrival,  and  cannot  be  said  to  have  been  moored  In  safety  for 
twenty-four  hours,  or  even  for  a  moment  (o)  So,  where  imme- 
diately upon  the  arrival  of  a  ship  at  RigOy  her  papers  were  taken, 
and  her  hatches  sealed  down  by  the  officers  of  government,  and 
so  kept  till  her  papers  were  sent  to  St.  Petersburgh  to  be  exa- 
mined, and  on  such  examination  immediate  orders  were  issued  for 
the  seizure  of  the  ship  and  cargo,  which  were  afterwards  con- 
demned for  carrying  simulated  papers,  it  was  held  that  this  was 
not  a  mooring  twenty-four  hours  in  safety  after  her  arrival  within 
those  words  of  the  policy,  (a)  So  where  a  ship,  within  twenty- 
four  hours  after  her  arrival  at  the  port  of  Londanj  and  being 
moored  there,  was  ordered  to  go  back  to  the  HopA  to  perform  qua- 
rantine, and  before  she  could  return  was  burned,  the  underwriters 
were  held  liable,  (p)  The  circumstances  of  this  case  were,  that 
*the  ship  arrived  at  Fresh  Wharf  on  the  8th  of  July»  and  was 
mo<H«d,  but  was  the  same  day  served  with  an  order  to  go  back  to 
the  Hope  to  perform  a  fourteen  day's  quarantine.  The  men  upon 
this  deserted  her ;  and  on  the  12th  the  captain  applied  to  be  excus- 
ed going  back,  which  petition  was  adjourned  to  the  28th,  when 

(m)  Samuel  v  Rot  Ex  Asa.  Company,  47,  48.    3  Campb  8S.  S  C  not  S  P.    Bat 

K  B  eoram  Lord   Tenterden,  26th  Oct  see  2  Campb  475.  from  which  it  seems 

1827,  MSS.  that  the  policy  on  the  homeward  risk  was 

(n)  Shawe  v  FeUon,fi  East,  109,  114.  considered  to  hare  attached. 

(o)  HorneyerTLushiDgtoD,  15  East,  46,  (  p)  Maples  v  Eames,  2Stra  184Sk 
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flie  rq^ncy  ordered  her  back,  and  on  the  SOth  she  went  back,  per- 
formed the  quarantine,  and  then  sent  up  for  orders  to  air  the  goods. 
Bat  before  the  ship  could  return  from  the  quarantine,  viz.  on  the 
ftSd  of  August,  she  was  destroyed  by  fire.  The  Court  ruled,  that 
though  the  ship  was  so  long  at  her  mooring,  yet  she  could  not  be 
•aid  to  have  been  there  in  safety,  which  must  mean  the  opportuni- 
ty of  unloading  amd  discharging,  whereas  here  she  was  arrested 
wtlhin  the  twenty«-four  hours  ;  the  mariners  having  deserted,  and 
the  regency  taken  time  to  consider  the  petition,  there  was  no  de- 
fiiult  in  the  master  or  owners ;  and  it  was  proved  that  there  could 
have  been  no  appUcation  to  air  the  goods  until  the  expiration  of  the 
fourteen  days,  (q) 

The  liability  of  an  underwriter  ceases  on  the  expiration  of 
twenty-four  hours  after  the  ship  has  been  moored  in  safety ;  and, 
therefore,  he  is  not  liable  for  a  loss  arising  from  the  seizure  of  the 
vessel  after  that  period,  although  the  seizure  may  have  been  occa- 
sioned by  an  act  of  barratry  committed  by  the  master  in  smug- 
gling during  the  voyage,  (r)  So  where  a  ship  insured  in  the  usual 
mode,  until  moored  at  anchor  twenty-four  hours  in  safety,  arrived 
at  the  wharf  where  she  was  to  discharge  her  cargo  on  the  12th  of 
January,  and  was  laid  on  the  outside  of  the  tier,  there  being  no 
room  to  lay  her  in  the  inside,  when  she  cast  anchor,  and  was 
lashed  to  another  vessel  to  prevent  her  from  sinking ;  in  which 
stale  she  continued  till  the.  19th,  when  several  ships  and  a  quantity 
of  ice  drove  athwart  her  stern,  and  forced  her  adrift,  so  that  she 
was  wholly  lost.  Lord  Kenyon  was  of  opinion,  that  this  ship  was 
completely  moored  on  the  12th,  and  as  the  accident  did  not  hap- 
pen till  above  twenty-four  hours  after  that  time,  the  plaintiff  was 
nonsuited,  (s)  And  so,  whatever  may  be  the  period  specified  in 
*the  policy  for  the  duration  of  the  risk,  if  no  loss  happen  within 
the  specified  period,  the  underwriters  are  not  liable.  Thus,  where 
an  insurance  was  made  on  a  ship  for  six  months,  and  three  days 
before  the  expiration  of  the  time  she  received  her  death's  wound, 
but  by  pumping  was  kept  afloat  till  thiee  days  after  the  time,  a 
verdict  was  given  for  the  insurer  in  an  action  on  the  policy,  and 
confirmed  by  the  Court  (t)  If  the  risk  be  made  to  continue 
**  until  the  ship  be  discharged  from  her  voyage,"  she  is  not  con- 
ndered  as  discharged  by  an  arrival  at  the  port,  until  the  goods 
are  unladen,  (u) 

s.  Rkkon  The  commencement  of  the  risk,  so  far  as  regards  the 

8oo6m,  place  at  which  the  liability  of  the  underwriters  is  made 

to  attach,  must  be  governed  by  the  same  rules  in  the  case  of  a 
policy  on  goods,  as  in  the  case  of  a  policy  on  ship.  The  descrip- 
tion of  the  place  is  to    be  understood  according  to  the  known 


(f )  Maples  ▼  Eames,  at  Ni  Pri.   8  Stra  mooring  within  the  Mine  harbour,  — ^- 

1843.  V  Westmore,  6  Esp  109. 
(r)  Lockey  v  Offley,  1  T  R  252.  (Q  Meretonv  v  Uanlop,  £  83.    6  3  1 

(s)  Angerstein  t  Bell,  Sitt  at  G  H  after  T  R  260,  and  see  Pole  v  Fitagerald,  4 

Trinl796.    Park  55.  Note.    A  policy  on  Bro  P  C  439.    Ambler,  814.    WUles,  641. 

a  vessel  during  one  moolb  remaining  in        (u)  Skin  843.     Com   Dig    MenJumt, 

Poitsmoath  harbour  securely  moored  is  E  9. 

not  vacated  by  the  ship's  changing  her 
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usage  and  common  understanding  of  trade  upon  that  subject 
Thus  a  policy,  at  and  from  Amelia  Island  to  L<mdbn,  will  protect 
a  cargo  laden  at  Tigre  Island^  a  distinct  and  neighbouring  island, 
if  it  appear  that  that  is  the  usual  mode  in  which  ships  in  the  trade 
take  in  their  cargoes,  and  that  the  words  of  the  policy  cannot  be 
literally  understood,  on  account  of  there  being  no  port  in  Amelia 
Island  where  ships  can  be  laden,  (x)  In  the  case  of  a  policy  on 
goods,  the  adventure  is  described  as  "  beginning  from  the  loading 
**  thereof  on  board  the  ship."  (y)  The  policy,  therefore,  does  not 
embrace  the  risk  of  conveying  the  goods  on  board  the  ship  in 
lighters,  or  other  craft,  and  the  underwriters  cannot  be  charged  for 
any  damage  which  may  happen  before  the  loading  takes  place  ;  (z) 
and  the  risk  is  either  made  to  depend  upon  the  loading  of  the 
goods  at  the  place  specified  for  the  commencement  of  the  voyage, 
or  to  attach  upon  them  wheresoever  laden.  A  policy  at  and  from 
a  certain  port,  e.  g.  the  port  of  «^.  with  the  words  '  beginning  the 
**  adventure  from  the  loading  thereof  to  equip  for  the  voyage  ;'  (a) 
or,  beginning  the  adventure  upon  the  said  goods  (b)  from  the 
loading  thereof  aboard  the  said  ship  at  Jl.  ;  (c)  or  beginning  the 
adventure  upon  the  said  goods  from  the  loading  thereof  on  board 
the  said  ship,  (not  saying  where,)  (rf)  will  not  protect  goods  lad- 
en on  board  the  vessel  before  her  arrival  at  the  specified  porty  al- 
though it  should  appear  that  the  goods  were  actually  there  in  a 
loaded  state,  and  in  good  safety  :  (e)  a  policy  so  framed  contem- 
plates that  the  goods  shall  be  laden  at  the  port  designated  by  it 
for  the  commencement  of  the  adventure ;  and  the  mere  circum- 
stance of  the  underwriters'  having  been  informed,  when  the  insur- 
ance was  effected,  that  the  goods  were  not  to  be  laden  on  board 
the  vessel  at  the  port  mentioned  in  the  policy,  will  not  be  suflS- 
cient  to  extend  the  construction  of  the  contract  In  the  case  of 
Spittay.  fVoodmany  (/)  where  the  insurance  was  at  and  from 
Oottenburgh  to  the  ship's  port  of  discharge  in  the  BalHe^  the 
goods  insured  were  shipped  at  London;  the  underwriters  were 
aware  that  that  would  be  the  case,  having  themselves  insured  the 
goods  by  another  policy  from  London  to  Goltenburgh  ;  a  part  of 
the  goods  was  taken  out  of  the  ship's  hold  at  Gotienbwrghy  and 
landed  on  the  quay  ;  a  Bufficient  quantity,  indeed,  was  taken  out 
at  Landscrona  to  enable  the  officers  to  inspect  the  whole  cargo 
on  board ;  but  the  Court  of  Common  Pleas  determined,  that  the 

(«)  Moxon   ▼    Atkins,   3  Campb  200.  S  C.    4  Campb  344  S  C.    The  words 

Stewart  vBell,  5  Barn  &  Aid  238,  aad  beginning  the  adventure  from  the  loading 

see  aldo  ante,  147,  154,  as  to  ships.  at  &c.  are  emphatically  united  to  the  dc- 

(y)    The  words  *  including  the  risk  in  scription  of  the  risk  by  the  words.    And 

bghters,  &c'  should  be  inserted  if  this  pro-  so  shall  continue  and  endure  until  the  said 

tection  be  desired,  as  in  1  Taunt  463,  &c.  goods,  &c. 

(*)  1,  Taunt  463.  (d)  SpitU  and  Others  ▼  Woodman,  2 

(a)  Hodgson  ▼  Richardson,  1  Bla  Rep  Taunt  416.     16  East,  188  S  C.     Meilish 
*    463.  and  Others  v    AUnut,    2  M  Ac  S    106. 

(b)  I  Taunt  472,  475.    4  East,  138.  Langhom  v  Hardy,  4  Taunt  628  and  see 
(e)  Robertson  v  French,  4  East,    130.    1  M  &  S  424.    Case  of  the  WilUam,  5 

HomeyerT  Lushington,  15  East,  46.    S  Rob  A  R  385. 

Campb  90  S    C.    Grant    v   Pazton,    1  (e)  2  M  &  S  106. 

"^aunt  463.    Park  v  Hammond,  6  Taunt  (/)  2  Taunt  416.     16  East,  188  S  C. 
\    2  Marsh  Rep  189  S  C.    Holt,  80 
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nnderwriten  were  not  liable,  and  that  the  shipment  ought  to  hare 
been  made  at  Gotfenburghy  and  not  at  Lcmdon.  Sir  J.  Mans- 
field, C.  J.,  said,  it  must  be  intended  from  the  words  of  the  policy, 
that  the  goods  were  loaded  at  Gotttnbwrgh ;  for,  if  that  were  not 
the  true  interpretation,  a  risk  might  be  incurred  which  was  not 
in  the  policy,  namely,  from  London  to  Gottenburgh ;  that  the  port 
*of  loading  was  very  material,  for  when  discovered,  it  might  in 
many  cases  decide  the  question  of  prize  or  not,  and  that  the  cargo 
might  have  suffered  material  injury  in  its  course  from  London  to 
GoiUnbwrgh,  In  this  case,  however,  it  was  expressly  stated,  that 
the  cai^o  was  not  taken  out  and  reladen  at  Gottenburgh  ;  and  the 
Lord  Chief  Justice  expressed  his  acquiescence  in  an  observation 
made  by  the  counsel,  that  the  goods  might  perhaps  have  been  land- 
ed and  reshipped  at  that  place,  so  as  to  bring  them  within  the  pro- 
tection of  the  policy  ;  and  he  said,  that  that  was  not  a  mere  form  ; 
for,  in  a  certain  degree,  the  parties  can  judge,  from  the  outside  of 
the  package,  whether  up  to  that  time  any  damage  has  been  sus- 
tained, and  without  such  examination,  if  an  average  loss  should 
arise,  it  would  be  almost  impossible  to  determine,  whether  it  was 
sustained  before  the  ship's  arrival  at  Gottenburgh  or  afterwards.  In 
a  subsequent  case,  the  underwriters  were  held  liable  for  a  loss  of 
goods  insured  free  of  average  at  and  from  Landscrona  to  Wolfgast, 
though  they  were  shipped  ai  Gottenburgh  before  the  vessel  arrived 
at  LandscronOy  and  though  the  policy  was  declared  to  be  at  and  from 
the  loading  of  the  goods  on  board  the  ship,  the  underwriters 
having  been  informed,  at  the  time  when  the  policy  was  effected, 
that  the  goods  were  laden  on  board  the  ship  at  Gottenburgh^  and  part 
of  the  goods  having  been  actually  landed  and  reladen  at  Landscrona 
so  as  to  enable  the  custom-house  officers  there  to  ascertain  the  qua- 
lity of  the  whole,  and  to  adjust  the  duties,  (g)  Lord  EUenborough, 
C.  J.,  observed,  that  there  was  an  actual  unloading  and  reloading 
of  a  part,  and  a  virtual  reloading  of  the  whole,  as  far  as  unloading 
and  reloading  were  necessary,  for  the  purpose  of  ascertaining  and 
paying  the  duties  at  that  port,  which  according  to  the  policy  was  to 
be  the  loading  port.  This  circumstance,  said  his  Lordship,  we 
think  distinguishes  the  present  case  from  Spitta  v.  Woodman^  {h) 
in  the  Common  Pleas,  which  authority  we  followed  in  Homeyer  v. 
Lushmgton.  (t)     Lord  EUenborough  afterwards  observed,  *  that  a 

*  very  strict,  and  certainly  a  construction  not  to  be  favoured,  and  still 
'  less  to  be  extended,  was  adopted  in  the  case  of  Spitta  v.  Woodman^ 

*  where  it  was  holden  that  the  words,  beginning  the  adventure  from 
'  the  loading  *on  board,  confined  the  protection  of  the  policy  to 

*  goods  laden  at  the  place  from  whence  the  risk  commenced.'  ^  But,' 
said  his  Lordship,  ^  if  there  be  any  thing  to  indicate  that  a  prior 
'  loading  was  intended,  it  will  release  the  case  from  that  strict  con- 
'struction.'  A  continuation  policy  dispenses  with  the  necessity  for 
an  original  loading  at  the  port  designated  by  it  for  the  commence- 
ment of  the  adventure.  Thus,  when  a  policy  was  effected  on  goods, 
at  and  from  Gottenburgh  to  any  port  in  the  BaUiCy  beginning  the 
adventure  from  the  loading  thereof  on  board  the  ship,  and  by  a 


(r)  Normaa  v  Reid,  IS  EMt,  176.  (t)  tJbi  Supra. 

(k)  Uln  Supn. 
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written  memorandum  the  policy  was  declared  to  be  in  contiaaa- 
tion  of  certain  other  policies,  which  other  policies  were  proved  to 
have  been  effected  from  Virginia  to  the  ship's  port  of  dischai^e 
in  the  United  Kingdom,  or  any  ports  in  the  BedtiCy  with  liberty 
to  take  in  and  discbarge  goods  wheresoever,  to  return  12  per  ceni. 
if  the  voyage  ended  at  Gottenburghy  it  was  held  that  the  insured 
were  entitled  to  recover,  although  the  goods  were  not  laden  on 
board  at  Gottenburgh  but  at  VvrgvniOy  and  although  the  defendant 
was  not  an  underwriter  on  the  former  policy.  (Jo)  But  a  more 
obvious  method  of  giving  the  insured  the  benefit  of  the  protection 
of  the  policy,  although  the  goods  may  not  have  been  laden  at  the 
port  mentioned  in  it,  is  to  insert  the  word  wheresoever.  Where  a 
policy  was  effected  on  goods,  at  and  from  Pemambuco  to  Jiiaran^ 
harm^  and  from  thence  to  lAverpoolj  begianing  the  adventure  on 
the  goods  from  the  loading  thereof  on  board  the  ship  wheresoever, 
it  was  held  that  it  would  cover  goods  previously  loaded  at  Liver^ 
pooly  and  which  arrived  at  Pernaxnbucoy  but  were  not  unloaded 
there,  and  afterwards  sustained  a  partial  loss  by  wreck  in  the 
voyage  from  Pemambuco  to  Maratiham,  (l)  It  was  argued,  that 
the  underwriter,  at  the  time  of  his  subscription,  could  not  have 
contemplated,  that  on  a  voyage  from  Pemambuco  to  Liverpool^ 
goods  loaded  at  Liverpool  were  to  be  the  subject  of  his  insurance  : 
neither  could  the  insured  have  foreseen,  that  a  part  of  the  outward 
cargo  would  remain  unsold,  so  as  to  render  such  insurance  neces- 
sary :  and  that  it  was  also  apparent  that  the  parties  looked  to  a 
cargo  which  should  be  loaded  at  Pemambuco^  from  the  valuation 
being  upon  cotton  and  milreas,  as  computed  at  that  place,  and  not 
*  upon  any  of  the  cases  of  goods  which  composed  ihe  outward  cargo. 
But  Lord  EUenborough,  C.  J.,  said,  "  In  this  case,  the  insured 
"  have  industriously  laboured  to  withdraw  themselves  from  the 
*^  possibility  of  any  cavil  arising  out  of  the  construction  or  mis- 
**  construction  of  former  cases.  Being  resolved  to  cover  their 
'^  interest  whether  the  goods  should  be  loaded  on  boaid  at  Per^ 
*'  nambucOy  or  whether  the  unexhausted  residue  of  the  outward 
*^  cargo  should  happen  to  form  a  part  of  that  which  should  become 
**  destined  for  the  homeward  voyage,  they  very  rationally,  with 
**  reference  to  the  late  decisions,  introduced  the  word  wheresoever. 
*^  We  well  know,  that  in  adventures  of  this  kind  to  the  coast  of 
*^  South  Americoy  it  has  frequently  happened  that  a  portion  of  the 
"  outward  cargo  remains  undisposed  of  at  the  destined  market, 
*'  and  the  ship  is  obliged  to  return  home  with  the  same  goods. 
*^  No  doubt  this  insurance  looked  to  a  case  of  that  sort,  and  was 
**  meant  to  protect  it.  It  is  therefore  provided,  that  wheresoever 
''  the  loading  takes  place  the  policy  is  to  attach :  the  word 
*'  wheresoever  being,  as  to  the  place  bf  loading  the  goods,  a  word 
**  of  the  largest  extent,  but  not  enlarging  the  extent  of  the  dam- 
*^  age  for  which  the  underwriter  is  to  be  liable,  which  must  still  be 
"  confined  to  damage  accruing  within   the  limits  marked    out  by 

{k)  Bell  and  Others  v  Hobsoa,  16  East,        (Q  Qladfltone  and  Others  v  Clay,  1  M 
240.    3  Campb  273  S  C.  &S41S. 
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tbe  policy,  viz*  from  Pemamlmco  to  UverpooL  It  has  beeH 
asked  at  what  time  the  risk  attached  upon  these  goods ;  to 
which  it  may  be  answered,  either  from  their  arrival  at  Pemam^ 
bucOf  or  at  aU  events  from  the  time  when  they  were  destined 
**  for  the  homeward  voyage.*'  Mr.  Justice  Bayley  said,  "  that  as 
**  to  the  question  when  the  policy  attached,  it  was  not  necessary 
*'  to  determine  the  exact  point  of  time,  whether  it  was  when  the 
**  insured  resolved  not  to  unload  any  more  of  the  goods,  but  to 
'*  send  the  remainder  on  to  Morcunham ;  but  it  clearly  attached 
**  when  the  ship  left  Pemambuco.  The  question  when  the  in- 
^'  sared  changed  the  outward  into  a  homeward  cargo  .would  be  for 
**  a  jury ;  and  when  they  were  satisfied  that  it  constituted  a  part 
'*  of  the  homeward  cargo,  then  the  policy  would  attach.  It  is 
'^  said  that  then  the  underwriter  might  be  liable  for  antecedent 
^  damage ;  but  I  think  not.  The  insured  is  bound  to  prove,  that 
*•  the  damage  occurred  during  the  voyage  covered  by  the  policy  ; 
*'  if  that  were  left  in  doubt  he  would  not  be  entitled  to  recover. 
^  He  can  only  recover  in  respect  of  such  part  of  the  cargo  as  was 
*^  sound  at  the  time  when  the  policy  attached.  As  to  that,  the 
"  onus  is  on  the  insured.*'(t)  A  policy  "  at  and  from  Londonj  to  all 
ports  and  places  on  this  side  and  on  the  other  side  of  the  Cape  of 
Good  Hopey  forwards  and  backwards,  at  sea,  at  all  times,  on  all 
services,  in  all  ports  and  places,  until  the  ship's  safe  arrival  back 
again  at  her  last  station,  of  discharge  at  BlackwcUl  or  Deptfordy 
upon  goods  in  tbe  Brunswick,  as  interest  may  appear,  beginning 
the  adventure  from  the  loading  thereof  on  board  the  said  ship  at 
London,  and  so  shall  continue  and  endure  until  the  said  ship  withlall 
her  ordnance  and  goods  and  merchandize  whatsoever  shall  be  ar- 
rived as  above  and  back  again  at  her  last  station  of  discharge  at 
BlackwcUl  or  Deptford,^  is  sufficiently  extensive  to  protect  succes- 
sive cargoes,  of  goods  laden  on  board  the  vessel  in  the  course  of 
her  trade  to  and  at  the  East  Indies,  (m)  The  words  "  beginning 
**  the  adventure  upon  the  said  goods,"  though  literally  applying 
only  to  the  goods  laden  in  London,  must  under  such  a  policy  as 
this,  be  intended  to  apply  to  any  goods  brought  back  to  London. 
Consequently  under  this  policy  the  captain  had  a  right  to  trade 
with  tus  outfit  as  often  as  he  would,  and  the  insurance  attached 
upon  any  goods  which  he  nHght  acquire  in  the  course  of  his 
tradiog,  and  endeavour  to  bring  back  to  England.  The  words 
backwards  and  forwards  at  sea  are  of  considerable  force ;  those 
words  do  not  mean  from  Europe  to  Asia,  and  from  Asia  to 
Europe,  but  from  port  to  port  in  the  course  of  the  prescribed 
voyage.  But  a  policy  effected  without  the  words  ^'  forwards  and 
**  backwards,"    upon   a  homeward   voyage  from  India  on  goods 

*  at  and  from  a  foreign  port  of  loading  until  the  ship's  arrival  in 

*  London,  beginning  the  adventure  upon  the  said  goods  from  the 

*  kmding  thereof,  at  the  foreign  port  of  loading,  and  so  should 

[(t)  Inmnjice  upon  goods  out,  and  upon    Hose  hit  Co.    1  HaU*s  Sup  C  R«p  1S6.] 
lAma  jToeetdB  komt,  willnot  cover  the  aome        (m)  Grant  v  Delaoour,  1  Taunt  466. 
eooda  on  the  return  voyaffe.    Bow  v  the 
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*  continue  upon  the  goods  until  the  same  should  be  discharged/ 
was  held  to  attach  only  upon  the  particular  cargo  taken  in  at  the 
first  port  of  loading :  though  the  insurance  was  to  all  or  any 
ports  or  places  whatsoever  beyond  the  Cape  of  Good  Hope  in  port 
and  at  sea,  in  all  places,  at  all  times,  and  in  all  services,  with  li- 
berty to  proceed  to,  and  totich,  and  stay  at,  any  ports  or  places 
whatsoever,  for  any  purpose  whatsoever.  According  to  the  words 
of  this  policy,  the  goods  insured  by  it  were  the  goods  to  be  put 
^aboard  at  CMna,  and  not  elsewhere  on  the  voyage  from  China  to 
London,  (u)  Further, — ^the  protection  of  a  policy  effected  at  and 
from  a  place  beginning  the  adventure  from  the  loading  is  prima 
facie  confined  to  the  first  cargo  laden  on  board  after  the  ship's  ar- 
rival at  the  specified  place.  But  this  construction  may  be  varied 
by  usage  :  as,  for  instance,  in  the  Newfoundland  Trade,  where  it  is 
a  frequent  practice  for  a  ship  which  arrives  at  the  island  to  be 
sent  on  an  intermediate  voyage  before  she  takes  in  her  cargo  of 
fish.  Thus  a  policy  was  made  on  fish  by  the  ship  Duchess  of 
Oordon  at  and  from  Newfoundland  to  a  port  in  Portugal.  The 
ship  had  carried  out  a  cargo  of  salt  from  Lisbon  with  which  she 
amved  at  Newfoundland  on  the  21st  of  July.  As  soon  as  she 
was  unloaded  she  proceeded  in  ballast  to  Sidney^  where  she  ar- 
rived on  the  25th  of  August  and  took  in  a  cargo  of  coals.  This 
she  carried  back  to  Netrfoundland^  and  delivered  there  in  the  be- 
ginning of  October.  Between  the  21st  of  that  month  and  the 
8th  of  November,  she  was  loaded  with  the  cargo  of  fish  which  was 
the  subject  of  the  insurance  and  soon  after  sailed  with  convoy  for 
OportOy  but  was  totally  lost  in  the  course  of  the  voyage.  The 
defence  was  that  the  trip  to  Sidney  had  not  been  communicated  to 
the  underwriters,  although  a  material  circumstance  as  tending  to 
retard  the  voyage  insured  and  to  increase  the  risk.  The  plaintiflT 
telied  upon  the  usage  of  the  trade  which  was  proved  by  several 
witnesses.  Lord  Eldon,  Chief  Justice,  said,  **  the  policy  is  af 
**  and  from  Newfoundland  to  Portugal  upon  goods  beginning  the 
'^  adventure  from  the  loading  thereof."  It  is  not  from  the  arrival 
of  the  ship  but  from  her  beginning  to  load.  I  think  the  prac- 
tice of  the  trade  in  this  case  is  as  capable  of  being  received  in 
evidence  as  the  practice  in  other  cases  in  which  it  has  been  ad- 
mitted. This  is  like  the  case  of  the  ship  that  was  employed  on 
the  Labrador  Coast  where  she  fished  after  her  arrival  and  before 
her  outward  cargo  was  discharged,  (o)  There  is  no  doubt  that 
the  policy  prima  facie  means  the  first  cargo  which  shall  be  laden 
after  the  ship's  arrival,  but  the  underwriter  must  refer  himself  to 
the  usage  of  the  trade  which  he  is  bound  to  know.  The  first 
question  will  be.  Whether  there  is  such  a  usage  here  ?  If  the 
evidence  leads  to  this  that  the  ship  may  make  an  intermediate 
*voyage  of  several  years, — it  is  too  dangerous  for  you  to  give  it 
eflfect.  If  several  ships  belonging  to  a  merchant  arrive  together 
at  Newfoundland  and  finding  cargoes  for  some  only,  he  bona  Me 
sends  the  rest  on  an  intermediate  voyage,  it  seems  reasonable, 

(n)  Orant  ▼  Pazton,  1  Taunt  463.  (o)  Noble  ▼  Kennoway,  Dougl  610. 
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tlioiigb  f  tudioiisiy  sending  a  ship  on  an  intermediate  voyage  out  of 
her  turn  would  be  a  deviation.  Tbe  second  question  is,  Whether 
this  ship  has  been  employed  otherwise  than  the  usage  warrants  1 
If  you  think  the  usage  does  exist,  if  you  think  it  reasoDable,  and 
if  you  think  this  ship  acted  bona  fide  in  taking  the  intermediate 
voyage,  you  will  find  for  tbe  plaintiff,  if  not  you  will  find  for  the 
defendant.  The  jury  found  a  verdict  for  the  plaintiff,  and  no  at- 
tempt was  made  to  set  it  aside. 

The  plaee  at  which  the  risk  will  terminate,  in  the  case  of  a  po- 
licy on  goods,  depends  upon  the  nature  of  the  trade,  and  the 
terms  in  which  the  policy  is  expressed.  A  policy  in  the  common 
form  upon  goods  to  the  East  IndieSy  (viz.  at  and  from  London  to 
Madeira^  the  Cape  of  Good  Hope^  and  all  or  any  of  the  ports  or 
places  in  the  East  Indies^  Chinas  Persiay  or  elsewhere,  on  this  or 
the  other  side  of  the  said  Cape^  until  arrived  at  the  last  place  of 
discharge  on  the  outward  voyage^  with  leave  to  exchange  goods  in 
the  course  of  the  voyage,}  ceases  when  the  ship  has  delivered  the 
company's  outward  cargo  at  a  port  in  the  East  Indies^  and  will 
not  protect  the  goods  to  a  market,  in  an  intermediate  voyage  made 
by  the  ship  before  her  final  departure  for  Europe,  (p)  If  indeed 
in  this  case  the  outward  voyage  could  be  said  fo  have  continued, 
when  saltpetre  had  been  taken  in  as  ballast  for  the  homeward 
voyage,  and  a  quantity  of  rice  and  other  goods  to  be  carried  on  an  • 
intermediate  voyage,  where  would  have  been  the  dividing  point  t 
The  protection  attempted  to  be  obtained  required  that  the  risk 
should  not  have  been  limited  to  the  duration  of  the  outward  Voyage, 
but  extended  until  the  arrival  of  the  goods  at  a  market  at  their  final 
port  of  discharge. 

The  protection  of  a  policy  on  goods  continues  by  the  terms  of 
the  contract  '^  until  the  goods  are  discharged  and  safely  landed.'* 
The  words  ^  until  discharged  and  safely  landed''  are  plain  and 
unequivocal,  and  evidence  is  not  admissible  to  shew,  that  accord- 
ing to  the  course  of  trade  at  the  place  to  which  the  ship  is  des- 
tbed,  *the  risk  on  the  goods  expires  when  the  ship  has  been 
moored  at  anchor  twenty-four  hours.  To  admit  such  evidence 
would'  be  to  contradict  the  express  terms  of  the  policy,  that  the 
goods  shall  be  protected  ^  until  they  are  discharged  and  safely 
landed.'  {q)  But  the  goods  must  be  landed  with  reasonable  expe- 
ditionj  for,  according  to  Lord  Kenyon,  (r)  if  an  unnecessary 
delay  take  place,  it  will  amount  to  a  species  of  deviation  by  which 
the  insurers  will  be  discharged.  And  on  a  similar  principle, 
when  a  policy  was  effected  on  ship  and  goods  to  Jamaica^  and  the 
ship,  after  unloading  the  greatest  part  of  the  cargo  at  Montego  Bay, 
and  remaining  there  a  month,  proceeded  to  St.  Annts^  another 
port  in  Jamaica^  with  the  residue  of  the  cargo,  according  to  the 
terms  of  a  new  charter  party  entered  into  with  the  merchant  at 
Moniego  JBoy,  Lord  Kenyon  was  of  opinion,  that  the    underwrite 

(p)  Ridiardgon   t  The  London  Asenr-  (q)  Parkinson  v   Collier,  SiU  at  M  T 

•aee  Company,  4  Campb    94.    Sea  alto  1707.    Park  470. 

at  to  the  place  of  dettination,   top.  Ritk  (r)  Id  ibkU 
•a  Ship,  ajid  3  Campb    437. 
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era  were  not  liable  for  a  I068  of  part   of  th^  goods  in  proceed- 
ing to  St.  A/mea,    since  M<mUgo  Bay  was  the  original  place  of 
destination  for  the  whole  cargo,  and  its  not  being  wholly  deiiyered 
there  was  only  prevented  by  a  new  agreement  (#)     To  determine 
whether  any  unreasonable  delay  has  taken  place  in   dischai^^ing 
and  landing  the  cargo,  recourse  may  be  had  as  in  the  case  of  a 
question,  whether  the  operation  -has  been  conducted  in  a  proper 
manner,  to  the  usage  of  trade.     For  every  underwriter  is  presumed 
to  be  Acquainted  with  the  practice  of  the  trade  to  which  the  po- 
licy   relates,   whether  recently  or  long  established  ;  whether  the 
usage  is  ancient  or  modem,  although  it  may  only  have  been  esta- 
blished for  a  year,  is  not  material  (t)    The  insurer,  in  estimating 
the  price  at  which  he  is  willing    to  indemnify  the  trader  against 
all    risks    must  be    understood    to   have  under  consideration  the 
nature   of  the    voyage    to    be  performed,  and  the  usual  course 
and  manner  of  doing  it.     Every  thing  done  in  the  usual  course 
must  have    been    foreseen,  and   in  contemplation  at  the  time  he 
engaged :    he  took  the  risk    upon  a  supposition  that  what  was 
usual  or  necessary  should  be  done.     In  general,  what  is  usually 
done  by  such  a  ship,  with  such  a  cargo,  in  such  a  voyage,  is  un- 
derstood to  be  referred  to  by  every  policy,  and  to  make  a  part  of 
*it  as  much  as  if  it  were  expressed,  (u)     When  a  policy  is  effected 
on  goods  to  Mwfoundland  or  the  coast  of  Labrador^  the  usage  la 
not  to  discharge  the  outward  cargo  immediately  on  its  arrival,  but 
to  keep  it  on  board  even  for  several  months,  and  sometimes  till 
part  of  the  homeward  cargo  of  fish  is  taken  on  board  ;  the  pri- 
mary object  of  the  crew  is  to  catch  fish,  and  the  outward  cargo, 
consisting  chiefly  of  salt  and  provisions,  is  gradually  consumed  as 
occasion  may  require  :  in  chartering  ships  for  this  trade,  it  is  usual 
to  stipulate  that  they  shall  have  sixty  days  allowed  for  discharging, 
'  and,  in  fact,  they  sometimes  occupy  a    longer    time,  (x)     And 
therefore,  where  an  insurance  was  made  on  two  ships,  and  the 
goods  on  board,  from  Dartmouth  to  Waterford^  and  from  thenee 
to  the  port  or  ports  of  discharge  on  the  coast  of  Labrador^  on 
the  ships  till    moored  at  anchor  twenty- four  hours,  and  on  the 
goods  until  discharged    and  safely    landed,    and  the  two    ships 
arrived  on  the  coast  of  Labrador^  the  one  on  the  22d  of  June, 
and  the  other  on  the  14th  of  July,  1778,  and  from  the  time  of 
their  arrival  the  crews  were  employed  in  fishing,  and  had  taken 
out  none  of    their   cargoes  except  at  leisure  hours,  the  under- 
writers were  held  liable  for  a  loss  which  happened  to  the  goods 
by  capture  on  the   13th  of  August,  (y)    So  with  respect  to  the 
mode  in  which  the  goods  may  be  discharged,  and  landed,  the  con- 
struction of  the  policy  is    governed  by  the  usage  of  the  trade. 
Thus,  in  the  case  of  an  msurance  on  goods  to  JamakOt  when  the 
goods  are  destined  for  a  particular  place  in  the  island,  and  the 
usual  course  at  the  place  is,  for  the  ship  to  proceed  to  an  adjoin- 

(t)  Leigh  T  Mather,  1  Eep  Rep  418.  (x)  So  prorec^  infhe  oms  of  Nohle  ▼ 

Park  Ine  S4  S  C.    Marsh  Ids  957.  9SS.  Kenoowaj,  Dougl  4St.    1  TsBBl  MSw    7 

(0  1  Burr  S4S  per  Lord  Manafield.  Taunt  S70. 

(tt)  See  1  Burr  348,  &c  (y)  Dougl  49S. 
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ing  port,  and  there  tranship  her  cargo  into  shallops,  the  under- 
writers are  liable  for  a  loss  which  happens  after  such  tranship- 
ment, without  any  communication  to  them  of  the  course  of 
trade,  (r)  The  underwriters,  as  we  have  already  had  occasion  to 
notice,  are  presumed  to  be '  acquainted  with  the  usual  course  of 
the  voyage,  and  to  take  a  premium  for  the  risk  accordingly.  The 
policy  is  to  protect  the  goods  until  they  are  landed,  and  the  un- 
derwriters should  therefore  inquire  if  they  desire  to  know  what  is 
*the  usual  mode  of  landing  the  goods.  The  words  *  including  risk 
in  droghers,'  &c.  are  sometimes  added  to  policies  for  greater  se- 
curity, but  when  it  is  the  usage  of  trade,  and  in  the  ordinary  course 
of  the  voyage  to  tranship  into  droghers,  the  underwriters  are  liable, 
although  these  words  are  not  in  the  policy,  (a)  So  where  goods 
were  insured  from  M\i88au  to  Campeachy^  and  the  ship  having  ar- 
rived off  Campeachy^  made  signals  for  launches  to  come  out,  into 
which  the  goods  which  were  prohibited  by  the  revenue  laws  of  the 
Spanish  government  at  Campeachy  were  put,  for  the  purpose  of  be- 
ing run  on  shore,  the  underwriters  were  held  liable  for  a  loss  which 
happened  to  the  goods  aboard  the  launches,  that  being  the  usual  mode 
of  conveyance  in  the  particular  trad6.  (6)  The  words  *  until  dis- 
chaiged  and  safely  landed'  will  certainly  protect  the  goods  in  the 
course  of  their  conveyance  to  the  shore  in  boats  or  lighters,  according 
to  the  general  and  usual  mode  of  conveyance,  but  not  after  they 
have  been  put  on  board  a  private  lighter  belonging  to  the  owner  of  the 
goods,  or  one  which  he  has  taken  under  his  immediate  superintend- 
ence. Thus,  where  the  consignees  of  the  goods,  on  their  arrival  at 
LandaOy  employed  a  lighterman  belonging  to  one  of  the  public  light- 
ers entered  at  Waterman's-hall,  (c)  the  underwriters  were  held 
liable  for  a  loss  which  happened  while  the  goods  were  on  board 
the  lighter,  (d)  Nor  is  there  any  distinction  in  landing  goods,  be- 
tween the  public  and  private  wharfs  belonging  to  the  river  Thames^ 
the  underwriters  will  be  equally  liable,  whether  the  ship  goes  to  a 
public  or  a  private  wharf,  and  the  lighters  of  a  private  whariinger  may 
be  employed  to  take  the  goods  on  shore,  (e)  But  the  mode  of  con- 
veyance adopted  should  be  that  which  is  in  public  and  general  use  ; 
the  underwriters  will  not  be  liable  after  the  merchant  has  taken  the 
goods  into  his  own  custody.  Thus,  if  the  insured  send  down  his 
own  lighter  to  *bring  the  goods  to  the  shore,  (/)  or  if,  where  a 
public  lighterman  has  been  employed,  the  insured  inform  him  that 
he  need  not  stay  to  see  the  cargo  landed,  for  that  he  (the  insured) 

(x)  Stewart  ▼  Bell,  5  Baro  k.   Aid  338.  Burr  348  where  it  had  been  agreed  that 

(a)  5  B  &  A  S38.  the  goods  should  be  unladen,  and  reship- 

h)  Malthie  and  Others  y  PoUa,  3  Bos  ped  in  a  British  ship,  and  they  were  put 

St  Pol  23.    3  Taunt  201.  into  a  store-ship  as  a  place  of  deposit, 

(e)  The  Kghterman's  being  entered  at  no  British  ship  bein^  there,  and  as  this 

W  H  does  not  seem  material,  except  that  was  the  usual  mode,  it  was  held  sumcient. 

H  shews  a  general  or   usual  conveyance  (e)  Ruckerv  Lond  Ass  Comp,    2  Bos 

was  adopted.  &  Pul  432  in  note. 

(d)  2  Stra  1236.    2  Bos  &  Pul  430.    3  (/)  Sparrow  v  Carruthcrs,  2  Stra  1236. 

Esp  289.    2  Bos  k  Pul    433.    3  Taunt  Doubted  2  Bos  fc  Pul  435, 436;  butcon- 

SSl.    And  see  Tieroey  t  fitherington,  1  firmed  1  New  Rep  19.              ..-,^  .v 
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Will  see  to  it  himself,  (g)  the  underwriters  are  discharged  from  Ca- 
bility. 

It  remains  only  to  observe,  that  when  the  goods  are  discharged 
and  safely  landed,  the  policy  is  at  an  end.     And  if  the  goods  are 
landed  at  the  port  of  destination  by  the  officers  of  government,  and 
lodged  in  the  government  warehouses,  according  to  the  usual  mode 
adopted  at  the  place,  the  underwriters  are  discharged,  although  the 
goods  insured  are  afterwards  confiscated,  and  never  come  into  the 
possession  of  the  consignees,  (h)     Lord   Eilenborough,  C.  J.,  ob- 
served that  the  question  was.  Whether  the  goods  were  seized  and 
detained  by  the  foreign  government  before  they  were  discharged 
and  safely  landed.     If,  he  said,  the  goods  are  once  landed  in  the 
usual  course  of  business,  the  underwriters  on  such  a  policy  as  the 
present  are  not  liable  for  any  subsequent  loss.     It  was  meant  to  in- 
demnify against  marine,  not  terrene  perils.     If  persons  would   be 
secured  against  the  cupidity  of  foreign  government,  or  the  enforce- 
ment of  fiscal  regulations  when  the  goods  are  once    ashore  at 
the  port  of  destination,  the  instrument  must  be  difierently  framed. 
To  protect  the  insured  against  a   risk  of  this  kind,  the  terms  of  the 
policy  may  be  against  all  loss  or  damage,  risks  of  seizure  or  deten- 
tion, in  or  out  of  port,  until  actually  safely  lodged,  free  from  all  re- 
straint, in  a  warehouse  belonging  to  the  insured   at  A.,  (t)  or  until 
the  goods  are  safely  warehoused  at  the  house  or  warehouses  of  the 
consignees,  (k) 

3.  Risk  on  The  extent  to  which  the  underwriters  will  be  liable 

Freight.  on  a  freight  policy^   considered  with  reference  to  the 

S laces  embraced  by  the  contract,  must,  in  general,  be  determined 
y  the  intention  of  the  parties,  as  it  appears  oh  the  face  of  the 
instrument.  Thus,  when  a  policy  was  etFected*on  freight  for 
10,0001.,  on  a  voyage  from  JVcw  South  Wales  to  India,  and  thence 
to  Europe,  with  a  memorandum,  that  if  the  ship  should  be  lost 
before  her  loading  in  India,  a  settlement  should  be  made  as  if  she 
bad  on  board  her  entire  homeward  freight,  and  the  ship  earned 
*freight  on  her  voyage  from  New  South  Wales  to  India,  to  the  ex- 
tent of  2,500Z.,  and  was  then  lost,  it  was  held  that  the  underwriters 
were  only  liable  for  the  residue  of  the  sum  insured,  viz.  7,5001, 
although  evidence  was  offered  to  show,  by  means  of  a  representa- 
tion to  another  underwriter,  and  by  parol  evidence,  that  the  defend- 
ant had  himself  underwritten  another  policy,  to  the  extent  of 
2,500{.,  which  was  intended  to  protect  the  first  part  of  the  voyage, 
and  that  the  second  policy  for  10,000i.  was  intended  to  be  applied 
exclusively  to  the  second  branch  of  the  voyage  from  India  to  Eu~ 
rope.  But  the  terms  of  the  policy  would  have  been  sufficient  to 
cover  a  loss,  if  it  had  taken  place  between  New  South  Wales  and 
India,  to  the  extent  of  10,000/.,  and  since  the  defendant  must  have 
paid  such  a  loss,  he  was  entitled  to  have  the  sum  of  2,500/.,  which 
had  been  received,  deducted  from  the  10,000/.  The  policy  for  the 
10,000/.  was  not4n  this  case  adapted  to  the  intention  of  the  par- 

(r)  Strong  ▼  Natallj,!  New  Rep  16.  (t)  Cahl  v  Fairseen,  4Taunt  565. 

(k)  Brown  v  Caretairs,  8  Camp  161.  (k)  Xjanghorn  r  Allniitt,  4  Taont  51 1« 
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ties ;  but  it  is  more  expedient  to  abide  by  the  terms  of  a  written 
contract,  than  to  enter  into  a  discussion  of  the  intention  of  the 
parties.  (/) 

Homeward  -Where  a  policy  was  effected  from  Riga  to  the  United 
mnd  outward  Kingdom,  with  a  stipulation  that  if  the  ship  should  not 
freighL  load  a  cai^o  at  Riga^  by  any  act  of  the  Russian  govern- 

ment, the  insured  were  to  receive  a  total  loss ;  and  the  ship  was 
seized  and  condemned  by  the  Russian  government  before  her  out- 
ward cargo  was  discharged,  this  was  deemed  a  total  loss  within  the 
meaning  of  the  policy,  (wi)     The  detention  of  the  ship,  before  her 
outward  cargo  was  discharged,  effectually  prevented  her  loading  a 
homeward  cargo.     On  the  other  hand,  a  continuation  policy  on 
freight,  at  and  from  a  foreign  port,  will  not  cover  a  loss  of  the  out- 
ward freight.     Thus  a  policy,  at  and  from  Riga  to  the  United  King- 
dom, on  ship  and  freight,  declared  to  be  in  continuation  of  two 
other  policies  which  were  on  ship  and  freight,  on  a  voyage  from  the 
United  Kingdom,  during  her  stay  there,  and  from  thence  back  to 
the  United  Kingdom,  will  not  cover  the  loss  which  happened  from  a 
aeizare  at  Riga,  before  the  ship  had  discharged  her  outward  car- 
go, (n)     The  counsel  for  the  insured  admitted  that  taking  the  policy, 
(which  was  at  and  *from  Riga  to  United  Kingdom,)  by  itself,  its  im- 
port must  be,  that  the  freight  insured  was  the  freight  of  goods  put 
on  board  to  be  carried  on  the  homeward  voyage,  whereas  the  freight 
actually  lost  was  that  of  goods  carried  on  the  outward  voyage ; 
but,  he  contended,  that  as  the  new  policy  was  in  continuation  of 
two  former  policies,  which  were  on  freight  to  the  BalHc,  during  the 
ship's  stay  there,  and  from  thence  home,  the  new  policy  would 
embrace  all  the  risk  included  in  the  former   ones  to  which  its 
terms  could  apply.     But  this  proposition  was  not  deemed  tenable ; 
the  freight  of  the  homeward,  not  of  the  outward  cargo,  was  clearly 
the  subject  of  the  new  policy,  and  that  only  could  be  protected  by 
it.  (o) 

-^  Where  a  policy  was  made  on  the  freight  of  a  charter- 

a  pUuce.  ^  ^^^P  ^^^^  Sheemess  in  ballast  to  Charmtey  and  back 

to  the  Channely  the  sum  insured  to  be  deemed  interest 
on  the  outward  voyage,  although  in  ballast,  it  was  ruled  that  the  poli- 
cy would  cover  a  loss  which  happened  while  the  ship  lay  at  CharerUe 
during  an  embargo,  before  any  goods  were  put  on  board  for  the 
homeward  voyage.  The  argument  for  the  underwriters  was,  that 
the  insurance  was  declared  to  be  on  freight,  to  be  deemed^  interest 
on  the  outward  voyage,  although  in  ballast,  without  any  mention  of 
the  ship's  stay  at  the  loading  port,  and  also  that  the  ship  had  lain  six 
months  at  Charente  without  taking  in  her  cargo,  although  the  embar- 
go did  not  prevent  her  from  taking  it  in.  But  it  was  ruled  that  the 
policy  was  suflScient  to  cover  the  whole  adventure,  and  that  the 
insured  were  not  bound  to  load  during  the  operation  of  the  em- 

(0  Robertson  ▼  Majoribanks,  2  Stark  (n)  JVJackenzie   ▼  Shedden,  8  Campb 

Rep  676.  471. 

(m)  BeU  and  OtberiTBell,  8  Campb  (o)  Bell  and  Others  v  Bell,  9  Campb 

475.  476. 
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bargo.  (p)    A  policy  on  freight,  at  and  from  the  sbi^s 

ite^poii?*'  P^^  ^^  P^^  ^^  lading  in  Jamaica  to  the  port  of  dis- 
charge, with  leave  to  call  at  intermediate  ports,  beg^- 
ning  the  adventure  from  the  loading  as  aforesaid,  with  leave  to  dis- 
charge, exchange,  and  take  on  board  goods  at  any  port  she  may 
call  at,  without  being  deemed  a  deviation,  covers  the  freight  of 
goods  loaded  at  an  intermediate  part ;  and,  therefore,  where  the  ship 
having  sailed  with  a  cargo  loaded  at  Jamaica,  was  during  the 
voyage  cast  on  shore  at  an  intermediate  port,  and  lost  part  of  her 
cargo,  and  took  on  board  other  goods  at  that  port,  to  complete  her 
*cargo,  it  was  held  that  the  freight  of  the  goods  taken  on  board 
was  within  the  protection  of  the  policy,  (q) 

The  right  to  recover  on  a  policy  on  freight,  has  been  said  to  de* 
pend  upon  this  foundation,  viz.  that  there  must  be  a  subject  in  exist- 
ence at  the  time  of  the  loss,  out  of  which  freight  may  arise  or  may 
be  earned ;  (r)  or  in  other  words,  that  the  right  to  freight  must  have 
commenced  or  attached  at  the  time  when  the  loss  is  claimed  to 
have  happened.  Where  an  insurance  was  e£fected  on  ship  and 
freight,  and  the  vessel  was  lost  whilst  preparing  for  the  voyage,  be- 
fore any  goods  were  actually  put  on  board,  although  they  were 
ready  to  be  shipped,  the  insured  was  held  not  to  be  entitled  to  re- 
cover in  respect  of  the  freight,  (js)  Where  a  part  of  the  cargo  has 
been  put  on  board,  so  that  there  is  an  inception  of  the  right  to 
freight ;  (t)  or  where  a  charter  party  or  contract  exists  under  which, 
except  for  the  wrongful  act  of  the  party  with  whom  he  has  contract- 
ed, the  person  insured  would  be  in  a  condition  to  earn  his  freight,  if 
not  prevented  by  the  perils  insured  against,  in  any  such  case  the 
insured  b  entitled  to  recover,  (u)  The  contract  for  supplying  a 
caiigo  needs  not  be  under  seal ;  it  may  be  written,  or  it  may  be  mere- 
ly verbal ;  provided  there  be  a  contract,  the  insured  will  be  entitled 
to  a  full  indemnity  in  respect  of  the  profit  he  may  lose  by  one  of  the 
perils  insured  against,  (x)  Thus  when  a  ship  was  chartered  from 
London  to  Teneriffe,  there  to  take  on  board  a  certain  number  of 
pipes  of  wine,  and  proceed  to  B.,  &c.  for  which  the  owner  was  to 
receive  freight  at  a  certain  rate  per  pipe,  a  policy  on  freight  was 
held  to  attach  from  the  sailing  of  the  ship  from  London,  (y)  And 
so,  where  a  ship  was  chartered  on  a  voyage  from  London  to  Domi^ 
mca,  and  back  to  Londony  at  a  certain  rate  of  freight  upon  the 
outward  cargo,  and  after  delivering  her  outward  cargo  at  Domi* 
fuca,  the  charterers  were  to  provide  her  a  full  cargo  homeward  at 
the  current  freight  from  Dominica  to  London,  it  was  held  that  an 
insurance  by  the  owner  of  the  ship  on  the  freight,  at  and  from 
Dominica  to  London,  attached  while  the  ship  lay  at  Dominiea 
^delivering  her  outward  cargo,  and  before  any  part  of  the  home- 
ward cargo  was  shipped,  during  which  time  she  was  captured  by 
an    enemy  ;  the  contract    of  affreightment  by  the  charter-party 

(p)  Mackenzie  v  Sheddon,  3  Campb  369.    6TR482.    13  East,  330  and  see 

431.  CarlinK  ▼  Long,  1  Bos  &  Pul  630,  637,  638. 

(e)  Barclay  t  StirUng,  6  M  &  S  6.  (u)  Thompson  v  Taylor,  6  T  R  47S. 

[r)  3  Bosk  Pal  103.    Per  Chambre,  J.  (x)  Patrick  v  Eamea,  3  Campb    443. 

(•}  Tonge  T  Watte,  %  Stra  1851.  Tniecott  ▼  Chrietie,  8  Bro  a  Bing  SSS. 

(t)  Mootgomery  t  Eggington,  3  T  R  (y)  Thompson  ▼  Taylor,  6  T  R  47& 
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being  entire  and  the  rbk  on  the  poGcy  haring  commenced,  (z) 
So  where  a  chartered  vesael,  after  having  arrived  at  the  port  at 
which  she  was  to  have  been  invested  with  her  homeward  cargo, 
took  on  board  part  of  the  cargo,  but  was  lost  in  a  storm  before 
the  expiration  of  the  time  within  which  her  loading  was  to  be 
completed,  the  ship  owners  were  held  entitled  to  recover  for  a 
total  loss  on  a  valued  policy  on  freight ;  the  part  of  the  cargo 
which  was  not  on  board  having  been  on  shore  and  ready  to  be 
shipped  at  the  time  of  the  loss,  (a)  Here  the  insured  may  be 
considered  as  having  lost  the  beneMt  of  taking  on  board  a  full 
homeward  cargo,  which  would  have  entitled  them  to  their  full 
freight  under  the  charter-party,  or  of  fixing  the  freighters  if  they 
bad  refused  to  complete  the  loading  with  damages  to  the  fuU 
amount  of  the  freight ;  and  this  benefit  may  be  insured  as  freight 
There  may  be  an  inception  of  the  risk  by  means  of  a  charter- 
party  although  no  goods  are  put  on  board,  the  charter-party  creat- 
mg  an  interest  on  which  the  policy  attaches ;  and  in  this  case  if 
the  vessel  be  lost  while  wuting  to  take  in  a  cargo,  the  underwrite 
era,  will  be  liable  for  the  whole  sum  in  which  the  freight  is  in- 
sured. (6)  But  when  at  the  time  of  the  loss,  the  vessel  on  the 
freight  of  which  the  insurance  is  effected,  has  on  board  a  part  only 
of  the  cargo,  and  the  rest  is  not  ready  to  be  loaded,  and  where  no 
contract  has  been  entered  into  for  the  loading  of  a  cargo,  or  the 
payment  of  freight,  the  insured  either  on  a  valued  or  an  open  po» 
ficy  can  only  recover  in  respect  of  the  loss  of  freight  on  those 
goods  which  have  been  actually  loaded  on  board  the  vesseL 
Thus  when  a  policy  was  effected  on  freight  at  and  from  the  ports 
of  St.  Domingo,  and  the  ship,  having  sailed  to  8L  Dommgo  with 
a  caigo,  the  property  of  the  insured,  intended  for  barter,  had  bar- 
tered away  part  of  her  cargo,  and  was  proceeding  from  one  port  in 
Su  Domingo  to  aiiother  to  barter  away  the  residue  of  her  out- 
ward cargo  and  to  complete  her  homeward  lading,  when  she 
wiB  lost  by  the  perils  of  tne  sea,  the  underwriters  were  held  only 
*to  be  liable  for  the  freight  of  the  homeward  goods  that  were  on 
board  when  the  vessel  perished,  (c)  Where  in  a  valued  policy  on 
freight,  the  estimate  is  made  with  reference  to  the  freight 
upon  an  entire  cargo,  and  an  entire  cargo  is  not  in  fact  ob- 
tained, when  there  is  no  contract  to  load  a  complete  cargo  or  to 
pay  dead  freight,  but  the  ship  is  merely  a  seeking  ship,  a  loss 
of  part  of  the  goods  intended  to  be  loaded  cannot  entide  the  in- 
iored  to  recover  as  for  a  total  loss,  {d) 

A  policy  may  be  made  on  freight  for  a  portion  of  a  voyage :  and 
where  a  vessel  sailed  from  St,  Ubes  for  Oottenburgh,  with  intent  first 
to  proceed  to  PortsmotUh  to  take  up  convoy  in  her  way  to  Oottef^ 
ffwgK  an  insurance  on  freight  from  St.  Ubes  to  Portsmouth  was 
holden  valid,  although  no  communication  was  made  to  the  under- 

(x)HonM;aitle  ▼  Stuart,  7  East,  400.       Foibea  ▼  Aapmall,  IS  East,  SS3. 

(a)  DanwnvVTinasay,  1  M  &  S  313.  (i)   Forbes  ▼  Asmnall,    13  East,  SSS. 

^  (ft)  Moses   T   PmtL   4   Campb    S97.    Forbea  t  Cowia,  1  Campb  5S0.    Patrick 
STeitliT8imth,SMfcS  378,383.  *  t  Eames,  3  Campb  441.     KnoxTWood, 

(«)  Forbes  v  Cowit,    1  Campb   510.    lCampb543. 
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writers  concerniog  the  ultimate  destination  of  the  vesseL  (e)  So 
freight  may  be  insured  for  a  specified  duration  of  time.  (/  )  And  the 
stipulations  in  a  charter-party  may  be  waived  by  subsequent  instruc- 
tions which  may  amount  to  a  new  contract  pro  tarUOf  and  an  insur- 
ance of  the  freight  upon  the  new  yoyage  though  different  from  that 
described  in  the  charty-party  may  be  good.  Thus  where  a  British 
vessel  was  charted  for  a  voyage  from  Odessa  to  Rotterdam ;  but  war 
having  broken  out  between  Great  Britain  i^nd  HoUandy  the  master 
was  instructed  by  the  freighter's  agents  at  Odessa  to  proceed  to 
Hamburgh  in  case  he  should  not  be  able  to  get  to  Rotterdam, 
entering  in  the  first  instance  at  London  or  Newcastle  where  he 
might  receive  different  orders  from  the  freighters,  and  an  insur- 
ance was  effected  on  the  freight  for  the  particular  voyage  from 
Odessa  to  England^  it  was  held  that  the  underwriters  were  liable, 
on  the  ground  that  the  instructions  formed  a  new  contract,  under 
which  the  vessel  was  proceeding  at  the  time  of  capture  on  her 
voyage  to  England^  upon  her  arrival  at  which  place  freight  would 
have  been  earned,  (g)' 

(e)  Taylor  ▼  Wilson,  15  East,  324  ace.  (/)  15  East,  397. 

Murdoch  t  PotU,  Park  451  S  C.  Marsh  (g)  Hall  ▼  Brown,  S  Dow  Rep  367  in 

SS6  contra.  Vide  S  Dow  Rep  373.  Dris-  Uoiise  of  Leida  from  Court  of  Seanoiw* 
coil  V  Paamore,  1  Bos  &  Pul  800. 
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OF     THE    VOYAGE    INLTSRED AND    HEREIN    OP    DEVIATION    AND 

LIBERTY    TO    TOUCH. 

Where  a  ship  insured  for  a  certain  voyage  sails  on  a  different 
voyage,  or,  in  other  words,  when  the  terminus  It  quo  or  the 
terminus  ad  quern  of  the  voyage  for  which  the  ship  is  destined, 
and  on  which  she  sails,  is  different  from  that  specified  in  the  po- 
licy for  the  commencement  or  the  conclusion  of  the  risk,  the  in- 
sured will  derive  no  protection  from  the  contract.  Thus,  when  a 
ship  was  insured  from  Maryland  to  Cadizy  but  the  vessel  cleared 
for  Falmoulhy  the  exportation  bond  being  given  for  Falmouth^ 
and  the  bills  of  lading  to  Falmouth  and  a  market,  the  under- 
writers were  held  not  liable,  although  the  ship  was  lost  in  a  track 
which  would  have  applied  equally  to  Falmouth  or  to  Cadizy  and 
before  the  dividing  point  of  the  two  voyages.  This  was  not  con- 
sidered as  a  devialion  from  the  voyage  insured,  for  the  voyage  in- 
sured never  had  any  inception ;  the  misdesaiption  in  the  policy 
partook  of  the  nature  of  fraud  ;  no  evidence  was  given  that  the 
ship  was  intended  for  Cadiz,  and  the  jury  found  that  there  was 
no  intention  to  go  to  that  place,  (a)  Whether  the  ship  has  sailed 
on  the  voyage  insured  or  upon  a  different  voyage,  is  a  question 
of  fact,  to  be  decided  by  the  circumstances  of  the  case  ;  (6)  if  she 
*sailed  upon  a  different  voyage,  the  underwriters  are  not  liable,  al- 
though the  vessel  afterwards  get  into  the  course  of  the  voyage  de- 
scribed in  the  policy,  and  a  loss  happen  after  the  time  at  which 
the  policy  was  to  have  attached.  Where  a  ship  was  insured  from 
the  20th  of  October  on  a  voyage  froiti  any  ports  in  Newfoundland^ 
and  the  ship,  after  quitting  her  port  in  J^ewfoundland^  instead  of 
sailing  on  the  homeward  voyage,  proceeded  to  the  banks  of  JVew- 
foundland  for  the  purpose  of  fishing,  the  underwriters  were  held 
not  liable,  although  the  ship  had  left  the  banks,  and  proceeded  on 
her  homeward  voyage  long  before  the  20th  of  October,  on  which 
day  the  risk  was  to  commence,  (c)     Where  a  policy  is  made  from 

(a)  Woolbridpe  v  Boydell,  Doa»l  16;  or  a  licence,  2  Campb  70,  hoa  been  con- 

and  see  next  note.    2  T  R  30.     9  Hen  Bla  sidered  evidonce  that  the  ship  sailed  on  the 

Sl7  ;  and   see  arg4T  R  36.      5  Barn  &  voyage  insured. 

Cress  «I0.  214.  (c)  Way  v  Modioliani,  2  T  R  30.     The 

(6)  Id  ibid  and  see  the  evidence  given  underwriter  had  refined  to  execute  the 

in  Levin  v  Newnham,  4  Taunt  722  where  policy,  "  on  the  banks  of  N,  or  from  any 

the  question  was,  Whether  the  ship  had  port,  &c."  No   usage  was  proved,  see  1 

arrived  in  her  port  of  discharge  nr  not.    So  Campb  503. 
a  convoy  bond  for  the  voyage,  2  Campb  51, 

18  (*180)     (»181) 


1S8  or   TUB   TOTAGB, 

one  port  to  another,  it  certainly  ui  not  necessary  that  she  should 
be  in  port  at  the  time  irhen  the  policy  attaches,  {d)  but  she  must 
hare  sailed  on  the  voyage  insured,  and  not  on  any  other.  Tlie 
voyage  in  the  case  just  mentioned  was  from  a  port  in  Mufound^ 
Imdto  England^  whereas  the  vessel  sailed  to  the  banks,  which 
was  a  different  voyage,  (e)  Mr.  Justice  Grose  observed,  that  it 
was  certainly  material  -  whether  the  ship  sailed  immediately  from 
her  port,  as  she  had  there  an  opportunity  of  making  every  neces- 
sary preparation  for  the  voyage.  So  where  a  policy  was  effected 
on  freight  at  and  from  Demarara^  Berbice^  and  the  JVindward 
and  Leeward  hlandi  to  London^  and  the  ship,  having  arrived  at 
Demararay  entered  into  a  contract  to  carry  bricks  and  planka 
from  Deniarara  to  Berbice^  and  to  proceed  fVom  the  latter  place 
with  her  homeward  cargo  for  London^  the  pursuit  of  the  voyage 
under  this  agreement  was  held  to  be  a  deviation,  for  the  voyage 
from  Demarara  to  Berbke  had  nothing  to  do  with  the  voyage  in- 
sured. The  voyage  insured  was  from  Demarara  to  London^  or 
from  Berbiee  to  London^  or  from  any  of  the  Windward  or  Lee- 
ward  Islands^  according  to  the  place  from  which  the  ship  might 
happen  to  sail  on  her  voyage  to  London.  (/)  It  is,  however^ 
proper  to  notice,  that  where  a  policy  specifies  several  ports  of 
destination,  the  risk  will  attach  if  ihe  ship  sail  for  any  one  of 
the  specified  places.  Thus,  if  a  policy  be  made  at  and  from 
^Liverpool  to  Palermo^  Messtnoy  and  JV^opfetf,  the  ship  may  pro- 
ceed at  once  for  Jfaple9;  she  cannot  indeed  invert  the  order 
which  the  policy  assigns  to  the  ports  of  destination,  and  proceed 
to  Palermo  and  MessinOy  after  having  gone  to  JSTaples,  but  she 
may  either  confine  her  voyage  to  the  first  port,  or  proceed  for  the 
last  (g)  And  where  the  termini  of  the  voyage  upon  which  the 
ship  is  destined  and  for  which  she  sails,  are  the  same  as  those 
specified  in  the  policy  for  the  commencement  and  termination  of 
the  risk,  the  policy  will  not  be  vitiated  by  an  intention  to  deviate 
from  the  usual  course  of  the  voyage.  (A)  Thus,  where  a  policy 
was  effected  at  and  from  Grenada  to  Liverpool^  and  the  ship  was 
bound  for  Liverpool^  but  with  a  design  formed  before  the  com- 
mencement of  the  voyage,  (i)  to  touch  at  Cork  in  her  way  to  Zi- 
verpooly  the  underwriters  were  held  liable  for  a  loss  which  hap- 
pened while  the  ship  was  in  a  course  which  applied  equally  to 
Cork  or  Liverpool^  and  before  the  dividing  point  of  the  two 
voyages,  (k)  If  a  ship  insured  from  A.  to  B.  take  in  goods  for 
C.  as  well  as  B.,  this  is  only  a  deviation,  not  a  sailing  upon  a  differ* 
ent  voyage,  7  B.  &  C.  14.  And  although,  when  there  are  several 
courses  or  modes  of  performing  a  voyage,  each  of  which  is  attend- 
ed with  its  own  particular  advantages,  and  is  adopted  as  circum- 

(d)  Dxisool  ▼  Pumore,  I  Bos  k.  Pul  200.  case  th^re  cited.    TheUuson  t  Feigii80ii» 

(0  Per  Butler,  J,  S  T  R  ub  sap.  DoagI  361  8  P.    7  T  R  162.    1  M  Sc  8  46. 

(/)  Seller  ▼  M*Vicar,  1  New  Rep  by  B  (i)  This  appeared  from  the  deaiancesy 

at  P  23.    See  5  B  &  A  47.    5  B  &  C  210.  and  was  admitted. 

5  Taant  480.  (k)  Kewley  and  Others  t  Ryan,  2  Hen 

(g)  Marsden  v  Reid,  3  East,  572.  Bla  343. 

(h)  Foster  t  Wilmer,  2  Stra  1249  and 
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staoees  may  render  expedient,  the  underwriters  are  entitled  to  have 
the  benefit  of  the. captain's  judgment  in  electing  which  course  he 
shall  pursue^  and  are  discharged  if  the  captain^  instead  of  exercis- 
ing his  own  judgment,  adopt  a  particular  course,  to  answer  the  pur- 
poses of  the  insured,  and  in  pursuance  of  instructions  which  are 
not  disclosed  in  the  policy,  yet  the  underwriter^  are  not  discharged 
in  such  a  case  by  the  mere  intention  to  deviate  ;  they  are  not  dia- 
charged  by  the  mere  concealment  of  the  instructions,  nor  are 
they  discharged  if  it  appears  that  the  captain  really  exercised  his 
own  judgment,  uninfluenced  by  the  secret  instructions,  or  that 
the  loss  happened  before  the  ship  arrived  at  the  point  at  which 
the  election  was  to  be  made.  (/)  And  when  .  goods  were  insured 
^  bom  HeKgoland  io  Menulf*  with  liberty  to  touch  at  any  ports, 
and  to  seek,  join,  and  exchange  convoy,  warranted  free  from 
capture,  in  the  port  of  Mtmely  and  the  ship  sailed  from  Htligo* 
Imdf  with  orders  to  go  to  Chiienburgh^  to  know  whether  to 
^proceed  to  MhoU  or  Menulj  and  was  captured  in  her  way  to  Got* 
iaibwrghj  which  is  the  track  eitlier  to  AnhoU  or  Memel^  it  was  held 
that  this  was  to  be  considered  as  a  voyage  to  Memel^  although  sub- 
ject to  be  changed  according  to  circumstances  on  the  ship's 
arrival  at  OotUtJnwgk ;  and  therefore  the  risk  commenced  on  her 
leaving  Heligoland^  the  ship  never  having  reached  Goltenburgh; 
the  purpose  of  going  to  that  place  for  orders  was  merely  an 
intention  to  deviate,  which  did  not  vacate  the  policy,  neither  was  it 
a  restraint  upon  the  captain's  judgment  as  to  the  place  of  seeking 
convoy,  it  not  appearing  that  he  could  have  met  with  convoy 
before  the  capture,  and  consequenUy,  the  upderwriters  were  lia- 
ble, (m)  In  no  case  will  a  mere  intention  to  deviate  vitiate  the 
policy. 

.  Deviation  signifies  a  departure  without  necessity  or 

whMX^^l'^  justifiable  cause  from  the  usual  course  or  line  of  tbe 
voyage.  Thus,  if  the  master  touch  at  a  port  for  a  pur- 
pose unconnected  with  the  voyage,  (n)  or  touch  at  a  port  not  in  the 
course  .of  the  voyage,  though  only  a  few  leagues  out  of  the 
^<^7 »  ip)  ^^  touch  at  a  port  at  which  it  is  not  usual  to  touch,  al- 
though one  by  which  the  ship  must  necessarily  pass  ;  ( p)  or  stay 
an  unusual  time  ;  (q)  or  if,  when  there  are  several  courses  or  modes 
of  performing  a  voyage,  the  master  select  a  particular  track  for  a 
purpose  foreign  to  the  object  of  the  voyage,  instead  of  adopting  that 
which  is  the  safest  and  most  eligible,  considered  merely  with  refer- 
ence to  the  voyage  insured ;  (r)  or  if,  having  liberty  to  touch  at  one 
port,  he  touch  at  another ;  {$)  or  touch  at  a  place  mentioned  in  a 

(I)  HJiddlewood  ▼  Bl«ke«,  7  T  R  ISS.  Park  454.     1  Burr  341. 

(m)  Heselton  v  AUnutt.  1  M  a  S  46.  {q)  Id  ibid.    Williams  v  Sbee,  3  Campb 

(n)  Hammond  v  Read,  4  B  &  A   72.  469.    Redman  v  Loudon,  3  Campb  603. 

Solly  T  WhiUnora,  5  B  a  A  45.    4  Taunt  5  Taunt  46S.     I  Marsb  Rep  136.    4  E$p 

519.  25.    Johnson  v  Broadfoot,  cited    Cowp 

(•)  Hibbert  and  Others  v  Phjn,  1  T  R  151.    4  T  R  33. 

25.    4  Campb  150.  (r)  Middtewood  v  Blakes,  7  T  R  162, 

(p)  Fox  T  Black,  Boa  315.    Townson  169.     I  M  &  S  46,  51,  52. 

Y  GwyoD,  id  ibid.    Salisbury  ▼  Townson,  (*}  4  Bro  P  C  470,    S««  infrs. 
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liberty,  but  for  an  unauthorized  purpose ;  (t)  this  departure  from 
the  course  prescribed  by  usage  and  the  terms  of  the  policy,  is  in 
each  case  a  deviation,  and  absolves  the  underwriters  from  further 
liability.  [The  criterion  to  distinguish  between  a  change  of  voyage 
and  a  deviation,  is,  whether  the  iermini  of  the  voyage  are  preserved 
or  not  If  the  vessel  touches  or  trades  at  intermediate  ports  in  the 
course  or  track  of  the  voyage,  she  deviates  only,  but  does  not  deseit 
the  voyage.  The  question  of  deviation  turns  on  that  distincuon. 
1  Hall's  Sup.  C.  Rep.  369.  2  Caines,  274.]  The  effect  of  a  devi- 
ation is  not  always  to  increase  the  risk ;  its  effect  is  to  vary  the  risk  ; 
and,  as  *it  attempts  to  introduce  a  new  responsibility  instead  of  that 
to  which  the  underwriters  agreed,  it  discharges  ihem  from  further 
liability.  And  whether  the  insurance  is  on  ship,  goods,  or  freight ; — 
whether  the  insured  are  privy  to  the  deviation  or  not ; — or  from 
whatever  cause  a  loss  which  happens  afterwards  may  arise,  a  devia- 
tion is  equally  fatal,  (u)  Thus,  where  certain  underwriters  entered 
into  a  policy  on  goods  from  Carton  Wharf  to  ifti//,  with  liberty  to 
call  at  Leiih^  and  the  ship,  instead  of  calling  at  Ltiihy  put  into  Mw^ 
risorCs  Haveriy  the  underwriters  were  held  to  be  discharged,  although 
MorrisofCs  Haven  is  even  a  safer  and  more  accessible  harbour  than 
Ltiihy  and  in  fact  no  damage  was  sustained  by  the  deviation,  the 
vessel  having  regained  the  direct  course  to  //ii//,  and  being  wrecked 
after  proceeding  in  it  several  leagues,  {x)  The  instructions  to  the 
broker,  of  which  the  insurers  seem  to  have  been  aware,  were  to 
insure  the  vessel  from  Carton  Wharf  to  Hu/i,  with  liberty  to  call  as 
usual ;  and,  in  fact,  it  appeared  to  have  been  usual  in  this  voyage 
to  call  at  Leith^  or  at  Morri^on^a  Haveriy  which  is  a  similar  port  at  a 
short  tlistance  from  Ldih ;  but  the  policy  was  effected  with  liberty 
to  call  at  Letf/i,  without  mention  of  any  other  port.  The  under- 
writers alleged,  that  by  the  stay  at  MorrxsoiCs  Haven^  and  the  con- 
sequent delay  of  the  voyage,  the  ship  was  exposed  to  the  storm  in 
which  she  perished ;  but  this  fact  was  denied  on  the  part  of  the 
insured  ;  the  question  was  decided  on  the  terms  of  the  policy,  and 
the  abstract  principle  of  deviation  from  the  voyage,  (y)  And  so, 
upon  a  like  principle,  where  in  a  policy  of  insurance  on  a  voyage  up 
the  Mediterranean^  near  the  coast  of  Spain,  the  underwriters  stipu- 
lated that  they  would  not  be  liable  higher  up  in  the  Mediterranean 
than  Tarragona;  but  the  captain  of  the  ship,  through  entire  ig- 
norance of  the  coast,  went  into  Barcelona,  which  is  a  port  higher 
up  than  TarragonOy  and  which  was  then  in  the  possession  of  an 
enemy,  the  policy  was  held  to  be  vitiated  :  for  this  was  either  a 
deviation  without  any  just  cause,  (if  that  can  properly  be  called  a 
deviation  which  arose  not  from  design  but  ignorance,)  or  (which 
seems  the  correct  ground,  and  of  which  we  shall  speak  more  fully 
*hereafter)  there  was  a  failure  of  an  implied  warranty  on  the  part 
of  the  assured,  that  a  captain   and   crew  of  competent  skill  and 

(()  See  infra.     15  Easf,  273.    4  Taunt  and  the  underwritera  are  liable.    Cowp 

519.    4B&A73.    5  id  45.   5  B  &  C  210.  143.     4TR33.     6  id  379. 

(tt)  But  a  deviation  by  a  captain,  with-        (x)  Elliott  v  Wilton,  4  Bro  P  C  Svo  ed 

oat  aathority  or  consent  of  own^r,  1  T  R  470. 
333,  for  a  criminal    purpose,  is  barratry,        (y)  Id  ibid. 

(*184)  (*185) 
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knowlege  for  tbe  declared  purpose  of  the  voyage  should  be  pro- 
vided, {z)  But  a  deviation  does  not  render  the  policy  void  ab  iniiio  ; 
and,  therefore,  if  any  loss  or  damage  have  occurred  before  the  de- 
vialion  takes  place,  the  underwriters  are  answerable  for  it. (a)  Nor 
does  a  mere  intention  to  deviate  vitiate  a  policy,  (b)  If,  indeed,  a 
ship  originally  sail  upon  a  voyage  wholly  different  from  that  contem- 
plated by  the  policy,  as  if  a  ship  insured  on  a  voyage  to  Cadizy  sail 
for  another  place  with  her  papers  and  clearances  for  that  place, 
without  any  intention  of  going  to  CtidiZj  the  underwriters  are  dis- 
charged on  the  ground  of  fraud  ;  (c)  the  policy  becomes  then 
wholly  inapplicable  to  the  voyage :  but  a  design  to  touch  at  an 
intertnediate  port,  when  the  termini  of  the  voyage  upon  which  the 
ship  sails,  are  the  same  as  those  of  the  voyage  described  in  the 
policy,  is  considered  merely  as  an  intention  to  deviate,  which,  if 
not  carried  into  effect,  or  acted  upon,  does  not  vitiate  the  policy, 
whether  the  design  was  formed  before  or  after  the  commence- 
ment of  the  voyage,  (d)  Nor  is  it  an  implied  condition  in  the 
ease  of  a  marine  policy,  that  the  ship  shall  not  trade,  if  that  may 
be  done  without  altering  or  delaying  the  voyage,  or  otherwise  in- 
creasing the  risk  of  the  insurers.  The  implied  conditions  annexed 
to  a  policy  are  adopted  in  the  law  to  prevent  any  alteration  of  the 
risk  ;  but  the  risk  cannot  be  said  to  be  altered  by  trading  at  a  port,  if 
the  ship  merely  stay  the  same  time  as  she  would  have  staid  if  she 
had  not  traded.  And,  therefore,  where  a  ship  was  compelled  in  the 
course  of  her  voyage  to  enter  a  port  for  the  purpose  of  obtaining  a 
necessary  stock  of  provisions,  which  she  could  not  obtain  before  in 
the  usual  course,  by  reason  of  scarcity  at  her  loading  ports,  and 
during  her  justifiable  stay  in  the  port  so  entered  for  that  purpose, 
she  took  on  board  bullion  on  freight  which  the  jury  found  did  not 
occasion  any  delay  in  the  voyage,  it  was  held  not  to  avoid  the  po- 
licy, (e)  And  so,  where  a  *ship  insured  from  Stockholm  to  JVVw 
York^  was  by  the  course  of  the  voyage  to  touch  at  Elsineur  for 
convoy,  and  to  pay  the  sound  dues,  and  the  owner  of  sheep  on 
board  took  in  a  short  stock  of  provender  at  Stockholnij  and  laid 
in  the  rest  at  Elsineur,  before  the  sound  dues  could  be  paid,  it 
was  held  that  the  voyage  not  being  thereby  delayed,  though  the 
occurrence  was  foreseen  and  intended,  the  policy  was  not  avoided, 
but  the  underwriters  were  liable  for  a  subsequent  loss  of  the  ship 
by  the  perils  of  the  sea.   (/) 

Voyafre  as  When  a  question  arises  concerning  deviation,  it  is  to 

deBcribed.  be  Considered  with  reference  to  the  voyage  described 
in  the  policy  ; — a  deviation  from  the  voyage  specified  is  fatal, 
although  the   policy  is  not  effected  till  after  it  has  taken   place, 

(z)  Tail  V  Levi,  14  Cast,  4S1.    Vide  15  Hen  Bla  34S.     1  M  &  S  46. 

Eaai,  300,  as  to  the  place  where  the  ship  (e)  Wooldrige  v  Boy  dell,  Doagl  16,    S 

casts  anchor.  Hen  Bla  348. 

(a)  Green  ▼   Toang,  2  Salk  444.     S  (d)  Kewley  v  Ryan,  2  Hen  Bla  343. 
Lord  Raym  840.    Com  Dig  Merch  E  9.  and  cases  last  note  but  one. 

It  is  a  question  for  a  jury,  to  be  judged  of  (e)  Raine  v  Bell,  9  East,  195.     12  East, 

by  the  weather,  &e.,  whether  a  damage  133, 134. 

which  occurred  was  before  the  deviation,  (/)  Cormack  v  Gladstone,  1 1  £laat,  347, 

7  B  It  C  14.    Hare  v  Travis.  and  see  Urquhart  v  Barnard,  1  Taunt  450. 

(b)  Foster  v  Wilmer,  9  Stra  1249.    2  Laroche  and  Others  v  Oswin,  12  East,  131. 
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and  the  underwriters  bave  notice  of  the  circunifltance.     'Thusi 
when  a  policy    was    effected    at    and  fiom  London  to  Berbkey 
after  a  deviation    had     been    committed  bj    the    ship's    touch- 
ing at  Madeira^    and  staying  there  so    long  that  she  lost  her 
convoy,    but    a    letter   was  communicated  to    the  underwriters, 
dated  at  sea,  from  which  the  fact  of  the  ship's  having  staid  at 
Madeira  was  apparent,   the  deviation  was  still  held  to  be  an  an- 
swer to  an  action  on  the    policy.     The  words  ^  at  sea'  were  in 
this  case  inserted  in  the  policy,  but  these  words  were  not  con- 
sidered sufficient  to  abridge  the  voyage,  which  was  described  as 
*  at  and  from  London  to  BerbicCf*  or  to  do  away  with  the  effect 
of  a  previous  deviation,  (g)     Lord  Chief  Justice  Gibbs  observed, 
that  **  the  policy  was  completely  insensible ;  this  was  not  an  in- 
surance on  goods,  but  on  ship  ;  yet  the  words  were,  beginning 
the  adventure   upon  the  said  goods  from  the  loading  thereof  on 
board  the  said  ship  at  sea.  (A)      The  pleader  had  stated  it  in 
the  declaration  as  a  contract  beginning  the  adventure  as  to  the 
*goods  from  the  loading  thereof  on  board  the  said  ship  at  sea ;  but 
that  as  to  the  ship,   it  was  an  insurance  at  and  from   London  to 
Berbice ;  the  plaintiff  stated  the  facts  throughout  the  declaration 
as  on  a  policy  on  the  ship  at  and  from   London  to  Berbice ;  if  he 
meant  to  insure  only  from  the  ship's  leaving  Maddroy  he  should 
have  shaped  his  contract  accordingly,  and  have  insured  from  a  cer- 
tain latitude  to  Berbke^  or  if  he  meant  to  include  the  risk  of  average 
loss  in  the  previous  part  of  her  voyage,  he  might  have  expressed 
it  to  be  an  insurance   from  London  to  Berbice^  notwithstanding  the 
previous  deviation ;  but  since  the  parties  had  made  the  policy  in 
the  form  of   an  insurance  on  a  voyage  at  and  from  L(^on  to 
Berbice^  the  legal   requisites  of  a  voyage  at  and  from  London  to 
Berbicty  must  be  performed   in  that  case  as  iu  any  other."     And 
so,   on  the  same  principle,   where  a  freight  policy  was  effected 
from  JWw    South    Wales  to  India^    and    thence  to  Europe^  for 
10,0001.,  and  the  ship  having  been  employed  by  the  goveinor  at 
Jfeiw   South   Wales  to  coiivey  troops,  &c.  to  India^  earned  2,50OL 
freight  in  that  part  of  the  voyage,   the  underwriters  were  held 
only  liable  to  the  extent  of  7,500/.,  although  a  former  policy  had 
been  effected  for  2,500/.  on  the  voyage  from  JV*ei0   South   Woks  to 
IndiOy  and  it  appeared  to  be  the  intention  of  the  parties,  that  the 
second  policy  for  10,000/.   should  be  applied  solely  to  recover  the 
voyage  from  India  to  Europe^  a  memorandum   having  been  also 
made  on  the  policy,  that  in  the  event  of  the  ship  being  lost  before 

(f)  Redman  v  London,  3  Campb  503.  oootnct,  and  then  tlw  policy  would  remd 

5  Taunt  462.    1  Marsh  Rep  136.    diuere,  — *  beginning  Uie  adventere  upon  the  eaid 

Whether  the  communication  of  the  letter  ship  at  aro,'  i.  e.  not  for  the  wnole  voyage 

was  sufficient  notice  of  the  deviation,  even  from    London  to  Uerbice,  but  from  the 

if  a  parol  notice  would  have  availed,  1  place  where  the  ship  now  is  at  the  date  of 

Campb  274.  the  policy,  it  t»eing  now  at  sea.    This  ar- 

{h)  But  as  the  policy  was  declared  to  gument,  h  >wever,  seems   to   hsve  been 

be  on  ship,  it  should  seem  that  all  the  urged  by  the  phkUifU  counsel,  but  did  not 

words  relating  to  an  insurance  of  goods  prevail, 
were  to  be  considered  as  erased  from  the 
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her  loading  in  India  for  Europe^  a  setilemeDt  should  be  made  aa 
If  she  had  on  board  an  entire  homeward  freight,  (i)  Here  the  po* 
licy  embraced  the  entire  voyage  from  JWtf  South  Wales  to  InJUoy 
and  thence  to  Europe ;  nothing  appeared  on  the  face  of  the  in- 
strument to  confine  the  policy  to  the  latter  part  of  the  voyage,  and 
it  is  of  infinitely  greater  importance  te  abide  by  the  terms  of  a 
written  instrument,  although  the  object  of  the  parties  may  be  frus- 
trated in  particular  instances,  than  in  every  case  to  enter  into  a 
discussion  of  the  motives  and  intention  of  the  contracting  par- 
ties. ( j)  But  there  is  no  objection  to  a  policy  efiected  for  part  of 
a  voyage,  as  from  St,  Ubes  to  Portefnouthy  where  the  ship  sailed 
from  SU  Ube$  for  Oottenburghy  with  intent  to  proceed  first  to 
*PorUmoutht  to  join  convoy  in  her  way  to  Gottenburgh,  (k)  So, 
where  a  policy  was  effected  from  C.  to  D.  on  a  representation  (not 
a  warranty)  that  the  ship  was  to  sail  fiist  from  A.  to  B.,  and  from 
B.  to  C,  the  voysge  was  held  to  be  protected  by  the  policy,  al- 
though aOter  the  ship  had  gone  from  A.  to  B.,  the  journey  from  B* 
to  C.  was  prevented,  and  the  ship  having  returned  back  to  A.,  pro- 
ceeded immediately  from  thence  to  the  port  of  C,  instead  of  pro- 
eeeding  from  B.  to  C.  (I)  The  ship  here  was  lost  whilst  proceed- 
ing from  C.  to  D.,  and  was  consequently  under  the  protection  of 
the  policy  at  the  time  ;  the  representation,  which  was  entirely  exe- 
cutory, was  correct  at  the  time  when  it  was  made,  and  there  was 
no  default  on  the  part  of  the  insured. 

Umm  of  West  '^^^  voyage  is  to  be  performed  in  the  usual  course, 
•od  East  India  The  underwriters  are  not  entitled  to  expect  that  the 
^»^^®'  ship  will  pursue  a  direct  geographical  course  ;  that 

is  to  be  adopted  which  is  sanctioned  by  usage,  (nt)  If,  said  Lord 
Mansfield,  the  chance  be  varied,  or  the  voyage  altered,  by  the 
fault  of  the  master  or  the  owner  of  the  ship,  the  insurer  ceases  to 
be  liable ;  because  he  is  only  understood  to  engage  that  the  thing 
shall  be  done  safe  from  fortuitous  dangers,  provided  due  means  are 
aised  by  the  trader  to  attain  that  end.  But  the  master  is  not  in 
fault,  if  what  he  did  was  in  the  usual  course,  and  for  just  reasons. 
The  insurer  in  estimating  the  price  at  which  he  is  willing  to 
indemnify  the  trader  against  all  risks,  must  have  under  his  consi- 
deration the  nature  of  the  voyage  to  be  performed,  and  the  usu'al 
coarse  and  manner  of  doing  it.  Every  thing  done  in  the  usual 
course  must  have  been  foreseen,  and  in  contemplation  at  the  time 
he  engaged;  he  took  the  risk  upon  a  supposition  that  what  was 
usual  or  necessary  should  be  done.  It  is  absurd  to  suppose,  when 
the  end  is  insured,  that  the  usual  means  of  attaining  that  end  are 
to  be  excluded,  (n)  Therefore,  if  it  be  usual  to  stop  long  at  a 
port,  or  to  go  out  of  the  way,  the  insurer  is  considered  as  under- 

(Q  Robeition  v  M«joribank«,  8  Stark  E  9 ;  see  the  instancee,  infra,  and  Stewart 

Rep  573.  V  Bell,  5  B  &  A  238,  that  on  an  inrar- 

(J )  Robertaoa  ▼  Majoribaoks,  8  Stark  anee  to  certain  pUcea  in  Jamaica,  it  is  a 

Rep  673,ooimiii  Lord  Tenterden,  C  J.  Qsase  to  proceed  to  an  adioining  port  and 

(k)    Taylor  and  Other   y  Wilton,  15  tranship  the  cargo  into  shallops,  and  the 

East,  384.  aaderwriters  on  goods  are  liable  till  they 

(0  DriecoU  V  Pasmore,  1  Bos  &  Pul  800.  are  landed. 

(m)  Salk   445.     Com  Dig  Merchant,  (n)  Per  Lord  Mansfield,  1  Barr  341. 
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standing*  that  usage,  (d)    Thus  on  a  policy   at  aad  from  Sl  KiU$ 
to  Londoiiy  it  has  been  said  to  be  usual,  where  the  captain  has  not 
taken  in  a  full  cargo  at  Sl  KiUSy  to  take  in  the  rest  at  St.  Eos-* 
tatia^  and  the  policy  will  protect  the  vessel  while   taking  in  the 
remainder  of  her  cargo  at  the  latter  island,  and  during  her  voyage 
from  thence,  (p)    So  a  policy  on  an  East  India  ship,  with  compre- 
hensive terms  adapted  to  the  nature  of  the  trade,   includes  the 
chance  of  the  ship's  being  detained  in  /ndta,  and  the  risk  of  the 
country  voyage  there,  (q)     The  words  of  the  policy  in  which  this 
question   received  a  determination   were,   ^^At  and   from  Bengal 
to  any  ports  or  places  where  and  whatsoever  in  the  Ecat  Indies^ 
Chinay  PersiOy  or  elsewhere  beyond   the   Cape  of   Good  Hope, 
^*  forwards  and  backwards,  and  during  her  stay  at  each  place  until 
*'  her  arrival  at  London^  (r)     A  policy  so  framed  was  deemed 
sufficient  to  protect  the  vessel  employed  in  the  service  of  the  Bast 
India  Company,  under  a  charter-party  entered  into   for  the  pur- 
pose, and  detained  by  the  Company  in  Indioj  under  a  new  agree- 
ment, for  a  year   beyond   the  time  originally  contemplated.     The 
reasons  assigned   for  this  determination  of  the  Court   were,  that 
the  underwriters  are  bound,  and  are  presumed  to  know  the  course 
of  the  East  India  trade,   the  terms  of  the  charter-party,  and  the 
destination  of  the  East  India  ships  which  are  under  the  directioM 
of  the  Company  and  not  of  their  owners,  (s)  that  the  charter-party 
is  a  printed  form  of  a  very  long  standing  ;  that  besides  the  liberty 
there  given  to   prolong  the  ship's  stay  a  year,  it  is  very  common 
by  a  new  agreement,  to  detain  her  a  year  longer  ;  for  no  ship 
comes  home  in  ballast,  and  the  longer  a  ship  is  kept  the  more 
beneficial  it  is  to  the  owners  ;  that  the  words  of  the  policy  are 
adapted  to  this   usage,  being  without  limitation  of  time  or  place, 
and  without  any  reference  to   the  first  voyage   particularly  men- 
tioned *in  the  charter-party  ;  that  the  terms  of  the  policy  precbely 
describe   the  risk  in  its  utmost  latitude,  and  necessarily  extended 
10  every  prolongation  of  stay,   and    every  country  voyage  ;  thai 
any  of  the  underwriters  might  have  learned  at  the   India  House 
all  that  was  to  be  known.     Another  argument,  though  less  for- 
cible and  less  general  in  its  application  than  that  already  men- 
tioned, was  founded  on  the  tacit  consent  of  the  underwriters,  as 
evinced  by  their  conduct   both  before  and  after  the  policy  was 
effected.     No  mention  was  made,  or  question  asked,  at  the  time 
of  underwriting,  when  the  ship  was  chartered  ;  when  she  sailed 
from  England;  when  she  arrived  in  India;   or  whether  she  was 

(o)  Boad  V  Goasales,   2  Salk  445,  by  (r)  The  policy  waa  declared  to  be  on 

Lord  Holt,  C  J,  cited  by  Lord  Maasfiela,  money  advanced  or  to  be    advanced  for 

1  Barr  34S.  bills  drawn  by  the  captain  for  the  use  of 

{p)  Delaney  ▼  Stodart,  1  T  R  26  aed  the  ship  Winchelsea,  and  for  account  of 

qa  the  evidence  waa  general,  but  stress  of  the  owner,  and  upon  money  advanced  or 

weather  was  also  proved.  to  be  advanced,  as  absence  money  to  paj 

(f)  Salvador  v  Hopkins,  and  Beaton  v  the  ship's  company,  all  or  either  as  inter* 

Ruoher,  3  Burr  1707  in  the  case  of  the  ship  est  shall  appear. 

Winchelsea  :    nine  causes  on  this    ship  (s)  As  to  the  Elast  India  trade,  53  G^eo 

were  tried  at  the  time  when  the  question  3  c  155.    4  Geo  4  c  80.    Holt  on  Ship* 

was  settled,  1  Taunt  463.  P>ofir>  94. 
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continued  a  year  according'  to  the  charter-party  ;  and  yet  her  con* 
tinuance  in  the  Ea$t  Indies  depended  on  all  these  facts ;  and  if 
they  ought  to  have    heen  necessarily    disclosed  the  underwriters 
kne«r  (jt)  that  the  policy  was   void  at  the  time  they  took  the  pre- 
mium.    The  chance  of  the  ship's  stay  was  onejof  the  risks  insur- 
ed ;  and  the  evidence  was  very  strong  that  her  staying  a  year  longer 
would  not  if  known  have  varied  the  premium.     The  ship  was  insur- 
ed at  the  same  premium  after  the  prolongation  of  her  stay  in  India 
was  known  ;  none  of  the  underwriters  desired  to  be  off  the  policy 
after  they  knew  that  an  account  of  the  new  agreement  to  prolong 
her  stay   for  a  year  longer  had  been   received  in  England^  upon 
the  3rd  of  April,   1764,   although   that   account  was  notorious  to 
them  all  before  the  intelligence  of  her  loss  which  came  in  the  Oc- 
tober following.     So  that  if  there  had  been  any  force  in  the  objec- 
tion it  would  have  been  waived   by  the  acquiescence  of  the  under- 
writers after  they  were  fully  apprised  of  the  whole.     The  decision 
of  the  court  finally  proceeded  on  the  ground  that  the  construction  of 
the  policy  must  depend  upon  the  course  and  usage  of  the  Etzst  India 
trade  and  that  it  was  contradictory  to  the  policy  to  say  that  the 
Insurer  did  not  underwrite  for  a  country  voyage  ;  that  the  usage 
of  the  East  India  trade  was  notorious,  and  that  the  obligation  of 
the  policy  was   to  be  taken  from  the  words  of  the  charter-party, 
and   the  usage  of  these  voyages  in  the  same  manner  as  if  it  were 
expressly  inserted  in  the  policy.     This   too    was  considered  the 
most  convenient  mode  of  determining  the  question,  because  who- 
ever should   thereafter  insure   an  East  India  ship  would  know  that 
*be  insured  the  contingencies,  and  might  take  proper  precaution 
against  them  if  he  would,  whereas  if  every  person  insured  should 
be  obliged  to  open  to  the  insurer  all  the  grounds  of  his  expectations 
about  the  ship's  continuance  in  the  East  Indies^  or  coming  to  Eng- 
landj  it  might  have  produced  great  litigation  and  confusion.     And 
so,  in  an  action  on  a  policy  of  insurance  on  a  ship  licensed  by  the 
Eiost  India  Company  to  proceed  for  one  voyage  from  England  to  the 
Cope,  from  thence  to  the  Pacific  Ocean  and  north-west  coast  of 
Anerica,  and  there  to  sell  the  cargo  from  London,  and  trade  and 
traffic,  and  procure  and  afterwards  sell  the  produce  or  manufacture 
of  these  parts,  and  to  proceed  from  thence  to  Japan,   Corea,  and 
Canlcnj  and  there  to  dispose  of  the  cargo  procured  on  the  north- 
west coast  of  America,  and  then  return  to  England,  (u)  the  court  of 
Common  Pleas  determined  that  the  licence  as  well  as  policy  effect- 
ed on  the  voyage  would  cover  an  adventure  in  the  Pacific  Ocean 
after  the  ship  had  abandoned  all  intention  of  proceeding  to  Can- 
Urn,  (ti)     The  following  comment  was  made  upon  the  words  of  the 
policy — the  policy  is  "  from  the  Cape  of  Good  Hope  to  Botany  Bay, 
Port  Jackson,  or  all  ports  and  places  in  JWw  South  Wales,  JVcw 
Holland,  Van  Dieman^s  Land,  or  the  islands  adjacent,  and  all  or  any 
ports  and  places  backwards  and  forwards,  or  in  any  other  manner 
beyond   Cape  Horn,  all  or  any  islands,  and  all  ports  and  places  in 

(I)  But  88  to  the  yalidity  of  this  obser-    years,  but  the  policy  was  not  limited  (o 
▼rnUon,  see  5  Taunt  462.  any  period  of  time,  2  Bos  aPul  New  Rep 

(m)  The  licence  was  to  be  in  force  three    434. 
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the  Ea»t  Indies^  Persia^  Chma,  or  on  the  north-west  coast  oi^Smerica^ 
and  to  and  from  all  ports  and  places  of  whatsoever  denominationsy 
wherever  after  her  departure  from  the  Cape  of  Good  Hope^  and  at 
all  times  whatsoever  until  her  safe  arrival  and  final  discbarge  at 
Canton.^^  Stopping  here  it  might  be  supposed  that  the  voyage  in 
contemplation  was  clearly  to  end  at  Canton,  Then  it  goes  on : — 
**  With  leave  to  sell  and  re-sell,  barter,  and  exchange  property,  and 
to  load  or  unload,  in  part  or  whole,  at  all,  every,  or  any  port  or 
place,  without  inquiry  into  the  regularity  of  her  proceediDgs." 
**  And  there  to  continue  and  endure  during  her  abode  there  and 
further  until  she  shall  be  arrived  as  above,"  that  must  mean  until  her 
arrival  at  Canton.  *^  With  leave  to  touch  and  trade  at  all  or  every 
ports  and  places  in  the  East  Indies,  PersiOy  *and  at  all  ports  and 
places  of  whatever  denomination,  or  in  whatever  latitude  or  longi- 
tude, either  on  her  outward  or  homeward  bound  voyage."  Now 
what  could  be  meant  by  these  words,  if  Canton  was  her  place  of 
final  discharge.  Nor  does  it  stop  there,  but  it  goes  on  again,  '^  It 
shall  be  lawful  to  proceed  and  sail  to,  and  touch  and  stay  at  any 
ports  or  places  whatsoever,  particularly  any  port,  place,  or  island 
between  Cape  Horn  and  the  sea  of  Kamchatkay  and  all  islands  after 
her  departure  from  Botany  Bay  or  Port  Jackson,  of  whatever  de- 
scription, or  in  any  longitude  or  latitude,  with  reference  to  quality, 
condition,  government,  or  jurisdiction,  either  in  the  outward  or 
homeward  voyage  or  both,  without  being  deemed  in  any  manner  a 
deviation,  or  the  least  infringement,  and  without  prejudice  to  this 
insurance  :  and  after  her  final  discharge  on  her  homeward  bound 
voyage  to  Eingland,  Chief  Justice  Mansfield  added,  that  this  policy 
of  insurance,  like  every  other  contract,  was  to  be  taken  most 
strongly  against  those  who  made  it,  and  most  favourably  for  those 
to  whom  it  was  made,  (y)  And  an  intermediate  voyage  in  the  East 
India  trade  will  be  protected,  although  it  forms  no  part  of  that 
designated  by  the  company's  charter-party,  but  b  undertaken  for  the 
benefit  of  the  insured  with  the  company's  permission.  Thus  where 
the  ship  Brunswick  having  been  chartered  in  the  usual  terms  of  the 
East  India  Company's  charter-parties  for  a  voyage  to  China  and 
back  or  on  any  other  service,  &c.,  as  the  company's  agent  should 
direct,  sailed  on  her  homeward  voyage  from  China,  with  a  cargo 
of  tea,  a  part  of  which  was  the  private  adventure  of  the  insured 
and  covered  by  the  policy  ;  but  the  ship  afterwards  sprang  a  leak 
which  rendered  it  necessary  for  her  to  go  into  Bombay,  and  the 
insured  sent  his  tea  home  by  another  vessel ;  but  when  the 
Brunswick  was  repaired  he  obtained  leave  from  the  governor  in 
council  at  Bombay  to  return  to  China  to  procure  another  cargo  of 
tea  for  the  Company  ;  and  he  then  loaded  the  Brunswick  with 
cotton  and  sailed  for  China,  in  proceeding  to  which  place  the  ship 
was  captured,  the  underwriters  were  held  liable  for  the  loss  by 
capture,  the  policy  which  included  the  voyage  out  and  home  being 
framed  in  the  following  terms,  viz. — '^  At  and  from  London  to  all 
ports  and  places  on  this  side  and  on  the  other  side. of  the   Cf^ 

(y)  NorvUleT  St  Barb^,  8  New  Rep  434. 
(♦192) 
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"^oiGood  Hope,  forwardg  and  backwards,  at  sea,  at  all  times,  on 
all  services  and  in  all  ports  and  places  until  the  ship's  safe  anival 
back  again  at  her  last  station  of  discharge  at  Blackwall  or  DepU 
ford,  begiuning  the  adventure  upon  the  said  goods  ^rom  the  load- 
ing thereof  on  board  the  said  ship  at  Londimy  and  so  should  con- 
tinue until  the  said  ship  with  all  her  goods,  ordnance,  and  mer- 
chandize, should  be  arrived  as  above  and  back  again  at  her  last 
station  of  discharge  at  BlackweU  or  Deptford^  The  words  of  the 
poUcy  were  observed  to  be  most  extensive  ;  although  it  was  on 
goods  laden  in  London,  the  words  ^^  to  continue  on  the  same  goods," 
could  not  be  construed  literally  as  referring  to  the  goods  originally 
exported  ;  they  must  have  been  taken  out  for  the  purposes  of  trad- 
ing and  barter,  not  for  the  purpose  of  being  brought  home  again  in 
the  same  state  ;  these  words  must  be  taken  to  apply  to  any  goods 
procured  in  the  course  of  the  voyage  and  intended  to  be  brought 
back  to  London,  Consequently  under  this  policy  the  captain  had  & 
right  to  trade  with  his  outfit  as  often  as  he  would,  and  the  insurance 
attached  upon  any  goods  which  he  might  acquire  in  the  course  of 
this  trading  and  endeavour  to  bring  back  to  London.  The  words 
*in  all  services,  &c.'  also  shewed  the  extreme  generality  of  the  risk, 
and  meant  that  although  the  vessel  should  be  employed  as  a  ship  of 
war,  or  in  whatsoever  employment  she  might  be,  or  whithersoever 
the  Company  should  send  her,  still  the  policy  should  cover  the  risk* 
The  words  ^  backwards  and  forwards  at  sea,'  also  have  considera- 
ble force  \'  those  words  do  not  mean  from  Europe  to  Jlda  and  from 
Asia  to  Europe,  but  from  port  to  port  backwards  and  forwards. 
The  words  of  this  policy  were  clearly  intended  to  protect  the  ves- 
sel in  the  intermediate  or  country  voyage,  and  were  suificient,  when 
viewed  in  conjunction  with  the  usage,  to  cover  the  ship's  stay  i^nd 
trading  in  the  East  Indies  with  the  Company's  permission,  as  well 
as  the  outward  and  homeward  voyages.  This  policy  included  both 
the  outward  and  homeward  risk  ;  but  a  policy  on  the  outward  risk 
only  will  include  the  ship's  stay  and  trade  in  India,  in  conformity 
with  the  usage  of  the  trade,  if  the  words  of  the  policy  be  sufficiently 
comprehensive  and  adapted  to  the  parties'  intention.  Thus  when  a 
ship  intended  for  Madras  and  China  arrived  so  late  at  Madras  that 
she  could  not  go  to  China  that  year,  and  in  consequence  was 
employed  by  the  council  in  intermediate  *  voyages  to  Bengal  to 
fetch  rice,  and  actually  performed  one  voyage  to  Bengal,  but  was 
lost  in  attempting  to  proceed  to  that  place  a  second  time,  the  under- 
writers were  held  liable  ;  the  words  of  the  policy  in  this  case  being 
on  the  goods,  specie,  and  effects  of  the  insured  on  board  the  ship,  on 
her  voyage  from  London  to  Madras  and  China,  with  liberty  to  toucht 
stay,  and  trade  at  any  ports  or  places  whatsoever,  (z)  And  so  when 
the  ship  Blandford,  intended  for  Madras  and  Bengal,  having  arrived 
at  Madras,  was  unloaded  by  order  of  the  presidency,  and  sent  to 
procure  rice  at  Vtsagipatnam,  an  entry  in  the  council-book,  stating 
that  her  voyage  to  Bengal  was  postponed,  and  part  of  the  outward 
bound  cargo  intended  for  Bengal  was  sent  to  that  place  in  another 

(z)  Greffory  v  Christie,  Park  83. 

(*198)  (•194) 
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▼eisel,  and  the  Blandford  sent  to  Bengal  in  ballast,  in  going  to 
which  place  she  was  lost,  the  underwriters  were  held  liable  ;  (a) 
the  terras  of  the  policy  being  '*  at  and  from  London  to  Madrag  and 
Bengalj  beginning  the  risk  upon  the  said  shipy  <^.  at  London^  and 
90  to  continue  till  the  arrival  of  the  said  ship  at  Madras  and  Ben^ 

{aly  with  liberty  to  touch  and  stay  at  any  port  or  place  in  this  voyage." 
tut  whatever  latitude  usage  may  assign  to  the  course  and  duration 
of  a  voyage,  no  usage  can  alter  the  express  terms  of  a  policy,  or 
enlarge  the  insurance  beyond  the  manifest  and  declared  intention  of 
the  parties  to  the  contract.     Thus,  where  a  policy  was  made  on  a 
French  East   Indiaman  at  and  from  port  L' Orient,  to  PondteA^rry, 
Madrasy  and  China^  and  at  and  from  thence  back  to  Franee^  with 
liberty  to  touch  in  the  outward  or  homeward  bound  voyage  at  the 
Isle  of  France^  &c.,  and  any  other  places  what  or  wheresoever,  it 
was  held  that  the  ship  could  not,  without  some  urgent  necessity, 
proceed  from  Pondichirry  to  winter  at  Bengal^  for  Bengal  was  not 
mentioned  in  the  policy  ;  and  although  that  port  may  be  in  the 
course  to  ChinOy  yet  the  liberty  to  touch  and  stay,  &c.  was  confined 
to  places  in  the  outward  or  homeward  voyage,  and  did  not  protect 
an  intermediate  voyage  in  the  East  Indies,  {b)     The  description  of 
the  voyage  in  this  case  was  therefore  much  less   extensive  than 
the  description  in  another,  policy  on  the  same  ship,  the  terms  of 
which  were  at  and  from  V  Orient  to  the  Isles  of  ijrance  and  Bour-^ 
bon,  *and  to  all  or  any  ports  and  places  where  and  whatsoever  in 
the  Ecut  Indiesy  ChkM^  Persia^  or  elsewhere,  beyond  the  Cape  of 
Qood  HopCy  from  place  to  place,  and  during  the  ship's  stay  and 
trade  backwards  and  forwards  at  all  ports  and  places,  and  until  her 
safe  arrival  back  at  her  last  port  of  discharge  in  France,  (c)     Nor 
will  an  intermediate  voyage  be  protected,  if  the  policy  be  expressly 
confined  to  the  ship's  arrival  at  the  port  of  discharge  in  the  outward 
voyage,  for  the  outward  voyage  terminates  where  all  the  company's 
outward  cargo  is  discharged.     And  if,  by  the  terms  of  the  policy, 
the  adventure  be  confined  to  goods  taken  on  board  the  vessel  at  her 
loading  port,  the  insurance  must  be  construed  subject  to  the  limita- 
tion thus  expressly  introduced.     Thus,  a  policy  upon  goods  to  the 
East  Indies^  (e.  g.  to  JUadeiray  the  Cape  of  Good  Hope,  and  all  or 
any  of  the  ports  or  places  in  the  East  Indies,  China,  Persia,  or  else- 
where, on  this  or  the  other  side  of  the  said  Cape)  until  arrived  at  the 
last  place  of  discharge  on  the  outward  voyage,  with  leave  to  exchange 
the  goods  in  the  course  of  the  voyage,  will  not  protect  the  goods  to 
a  market  in  an  intermediate  voyage,  made  by  the  ship  before  her 
final  departure  for  Europe.     The  insurance  in  this  case  was  on  the 
captain's  investment     Lord  EUenborough  C.  J.,  said,  if  the  Com- 
pany's officers  wish  for  the  protection  which  is  here  sought,  they 
must  not  limit  the  risk  to  the  duration  of  the  outward  voyage,  but 
extend  it  to  the  arrival  of  the  goods  to  a  market  at  their  final  port  of 
discharge,  (d)    And  so,  a  policy  from  the  East  Indies  to  London^ 

(a)  Farqaharaon  v  Hanter,  Park  85.  (d)  Richardson  Y  London  In  Company, 

(6)  Lavabro  v  Wilson,  Doagl  878.  4  Campb  94. 

(e)  Bixe  v  Fletcher,  Dougl  878. 
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with  the  words  "  beginning  the  adventure  upon  the  said  goods  from 
the  k>ading  thereof  on  hoard  the  said  ship  at  China,  will  only  pro- 
tect the  caigo  taken  on  hoard  at  the  ship's  first  loading  port  in  Cfdna ; 
and  if  the  vessel  be  obliged  to  put  into  Bombay,  in  consequence  of 
an  accident  which  happens  to  her  after  her  departure  from  Chma, 
the  policy  will  not  protect  a  second  cargo  taken  on  board  at  Bombay, 
for  an  intermediate  voyage,  undertaken  with  the  sanction  of  the 
East  India  Company  from  Bombay  to  China.     Taking  the  words  of 
this  policy,  said  the  late  C.  J.  Mansfield,  nothing  can  be  clearer  than 
that  the  goods  insured  by  *it  are  the  goods  to  be  put  on  board  at 
China,  and  not  elsewhere  on  the  voyage  from  China  to  London. 
The  extensive  words  of  description  ''  to  all  or  any  ports,  &c.  in 
the  East  Indies,  &c.  &c.  to  all  or  any  places  in  poit  and  at  sea,  in 
all  places,  at  all  times,  and  in  all  services,"  were  inserted,  to  the  in- 
tent, that  although  the  ship  should  be  used  as  a  ship  of  war,  or  in 
whatsoever  employment  she  might  be,  or  whithersoever  the  Com- 
pany should  send  her,  still  the  policy  should  cover  the  goods.     But 
the  insurance  was  on  nothing  but  the  goods  laden  in  China,  and  was 
to  continue  until  the  arrival  of  those  goods  in  London,  {e) 
Older  of  places      ^^®  order  to  be  observed  in  visiting  the  several  ports 
and  places  to  which  the  ship  proceeds,  is  governed 
either  by  the  natural  course  of  the  voyage,  or  by  the  usage  of  trade. 
Yoyase  from        Where  a  policy  was  effected  at  and  from  the  coast 
diBUict  or        of  Jlfriea  to  England,  it  was  held  that  the  ship  had 
porta,  kc        deviated  by  proceeding  to  certain  ports  on  the  coast  of 
AJriea,  without  observing  their  geographical  order.  (/)     But  a  dif- 
ferent construction  may  be  rendered  necessary  by  the  manifest  in- 
tention of  the  parties,  as  expressed  in  the  policy.     Thus  a  policy 
at  and  from  Pemambuco,  or  any  other  port  or  ports  on  the  coast 
of  Brazils  to  London,  beginning  the  adventure  from  the  termination 
of  the  ship's  cruize,  with  or  without  letters  of  marque,  with  leave  to 
chase,  &c.  was  held  to  warrant  the  insured,  after  he  had  failed  to 
procure  a  cargo  at  Pemambuco,  in  going  to  any  other  port  in  Brazil 
till  he  obtained  a  cargo,  without  restricting  him  to  those  ports  which 
lay  in  the  direct  course  between  Pemambuco  and  London,  (g)  for  the 
intention  was  to  protect  the    ship  after  the  termination  of  the 
cruize,  and  until  a  cargo  should  be  obtained.     So  a  policy  on  a  ship^ 
at  and  from  Martinique  and  all  and  every  West  India  Islands  to  Loii- 
don,  beginning  the  adventure  upon  the  goods,  from  the  loading 
thereof  on  board  the  said  ship  at  the  West  Indies,  was  held  to  war- 
rant the  insured  in  pursuing  *a  voyage  from  Martinique  to  islands 
not  in  the  course  of  the  homeward  voyage,  {h)    ^^  When  several 
ports  are  named  they  must  be  visited  in  the  order  assigned  them  by 
the  policy,  6  T.  R.  531.  post  302.,  and  when,"  &c. 


i: 


fe)  Grant  t  Paxton,  1  Taunt  463.  her  homeward  carso,  it  is  a  deriation.    I 

If)  Rankin  v  Reeve,  cited  arg  5  Taunt  New  Rep  23  and  see  next  note. 

484  tod  distinguished  per  Cur  id  486.  {h)  Bragg  v  Anderson,  4  Taunt  229. 

(g)  Lambert  v  Liddard,  6  Taunt  480.  The  policy  was  on  ship,  but  the  words 

1  Marsh  Rep  149.    But  if  ship  insured  applicable  to  a  policy  on  goods  remained 

from  A.  B,  Slc.  to  London  sail  from  A  to  B  inserted.     See  1  New  Rep  S3  and  last 

with  a  cargo,  and  firom  B  to  London  with  note. 
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Voyage  to  When  the  policy  is  general  to  all  or  any  ports, 

several  &c.  in  a  Certain  district,  without  enumerating  them 

ports,  &c.  in  a  successive  order,  they  must  be  visited  in  the 
natural  and  usual  course  of  the  voyage  ;  not  in  any  oblique  or 
inverse  direction.  Thus  where  an  insurance  was  made  at  and 
from  London  to  the  ships  port  of  discharge  in  the  Slreights  as 
high  as  Messinay  and  the  vessel,  having  taken  in  goods  for  Mar-* 
seillesy  passed  by  that  place,  and  went  to  Genoa  and  Leghorn^  but 
afterwards  returned  towards  Marseilles^  and  was  lost,  the  under- 
writers were  held  to  be  discharged  on  account  of  the  deviation  : 
by  going  to  Genoay  which  was  lower  down  in  the  course  of  the 
voyage,  the  ship  was  deemed  to  have  elected  that  as  her  place  of 
discharge,  and  abandoned  Marseilles ;  and,  though  a  stress  of 
wind  prevented  the  ship  from  putting  into  Marseilles  when  she 
was  off  that  port,  that  circumstance  did  not  alter  the  character  of 
the  voyage,  (t)  And  so,  if  an  insurance  be  at  and  from  London  to 
the  ship's  discharging  port  or  ports,  the  ship  is  not  at  liberty  to 
take  those  ports  in  an  order  differing  from  that  in  which  they  lie 
in  proceeding  from  the  terminus  a  quo  to  the  first  of  such  ports, 
and  so  from  port  to  port  until  he  comes  to  the  last  (fc)  The 
vessel  may,  indeed,  elect  to  proceed  to  any  one  port ;  but  if  more 
than  one  be  visited   they  must  be  taken  in  their  order.  (/) 

When  a  departure  from  the  usual  course  of  the 
?eSy.  ^^'^  ^oyage  is  occasioned  by  necessity  or  by  any  impera- 
tive and  urgent  obligation,  it  is  not  regarded  as  a  de- 
viation, but  is  excused  in  law.  Thus,  it  is  clear  that  every  ship 
without  any  memorandum  for  that  purpose  in  the  policy  has  li- 
berty to  do  what  is  necessary  for  the  preservation  of  the  vessel 
and  the  lives  of  those  on  board  her ;  as,  for  instance,  to  take  in 
provisions  to  save  the  crew  from  starving,  or  to  procure  neces- 
sary repairs  for  the  safety  of  the  vessel.  Such  acts,  although 
done  without  the  sanction  of  an  expiess  liberty,  are  no  devia- 
tion, (m)  *The  words  of  Lord  Mansfield  in  a  celebrated  case  upon 
this  subject  were,  that  if  the  jury  should  find  that  the  captain  and 
ofiicers  were  bona  fide  of  opinion  that  going  to  Bengal  was  a 
matter  of  necessity  or  what  common  prudence  rendered  an  in- 
dispensable duty,  and  that  there  was  no  other  motive  for  going 
to  that  place  instead  of  Chinas  they  must  find  for  the  insured  ;  for 
that  going  to  any  port,  though  out  of  the  course  of  the  voyage,  is, 
in  the  eye  of  the  law,  no  deviation,  if  rendered  necessary  for  the 
safety  of  the  ship,  (n)  The  restraint  which  will  justify  a  devia-. 
tion  may  be  either  such  as  physically  the  insured  cannot  resist, 
or  morally  ought  not  to  resist,  (o)  The  ordinary  occasions  which 
will  justify  a  departure  from  the  course  of  the  voyage  are  1,  To 
join  convoy  ;  2,  Stress  of  weather  ;  3,  Want  of  repairs ;  4,  The 
approach  of  an  enemy ;  5,  Succouring  distress ;  6,  A  mutiny,  de- 
sertion-, arrest,   or  sickness  of  the  crew  or  any  other  similar  in- 

(t)    Mason  v  Simmonda,  6  T  R  533.  1  Taunt  456,  457. 

(k)  5  Taant  502.  (n)  Per  Lord  Man86eld  in  Lavabre  ▼ 

(Z)  3  East,  372.  WilBon,  Dougl  375. 

(m)  Per  Cur   in  Urquhart  t  Barnard,  (o)  8  Campb  S5L 

(^198) 
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evitable  accident  Thus  a  vessel  may  deviate  from  the  straight 
line  of  her  track  to  seek  for  convoy ;  for  it  may  be  as  necessary 
to  seek  convoy  as  to  avoid  an  enemy  ;  and  the  captain,  unless  ex- 
pressly prohibited  by  the  terms  of  the  policy,  may  always  do 
when  insured  whatever  it  would  be  expedient  for  the  common  se- 
curity to  do  if  uninsured,  {p)  And  a  ship  warranted  to  depart  with 
convoy  is  justitied  in  proceeding  at  the  risk  of  the  underwriters 
to  the  usual  place  of  rendezvous  to  join  convoy,  though  out  of  the 
direct  course  of  the  voyage,  {q)  So,  in  like  manner,  a  stress  of 
weather  or  want  of  repair^  will  excuse  a  deviation,  (r)  Thus  it 
was  ruled  by  Lord  Hardwicke,  that  a  ship  insured  from  Fort  St. 
dtorgtj  io  the  EcLst  Indies  to  London^  and  having  arrived  at 
Fort  SL  George  in  a  damaged  state  might  proceed  to  Bengal 
though  out  of  the  course  of  the  voyage  to  be  repaired  if  she 
could  not  obtain  repairs  at  Fort  St.  George^  and  the  learned 
judge  observed  it  was  a  right  principle  that  deviation  might  be 
^excused  by  stress  of  weather,  and  the  danger  of  proceeding  on  a 
voyage  when  a  ship  is  in  a  decayed  condition  :  and  in  such  a  case 
if  she  went  to  the  nearest  place,  it  would  be  the  same  as  if  she 
was  repaired  at  the  very  place  from  whence  the  voyage  was  to 
commence  according  to  the  terms  of  the  policy  and  no  devia- 
tion, (s)  And  so  where  a  ship  insured  at  and  from  St.  IGifs  to 
Londouy  was  driven  by  stress  of  weather  out  of  the  course  of  her 
voyage  to  the  island  of  St.  Eustatia^  and  proceeded  from  thence 
to  London  instead  of  returning  back  to  St.  KittSy  the  under- 
writers were  held  liable,  (0  from  whence  it  follows  that  if  a 
ship  be  driven  out  of  her  loading  port  into  another  port,  and  being 
there  she  uses  her  best  endeavours  to  get  to  her  port  of  destina- 
tion the  law  is  satisfied,  and  she  is  not  obliged  to  return  to  the 
port  from  which  she  was  driven  ;  neither  is  it  a  deviation  if  she 
complete  her  loading  at  the  port  to  which  she  is  driven,  (ti)  So 
where  an  insurance  was  effected  on  some  hogsheads  of  tobacco 
from  Greenock  to  Bremen^  and  the  vessel  was  obliged  by  stress  of 
weather,  to  deviate  from  the  course  of  her  voyage,  and  put  into 
Korshaveny  on  the  coast  of  JforvDay^  on  the  30th  of  November, 
1798,  where  she  remained  till  the  24th  of  April,  1799,  then  sailed 
again,  and  in  three  days  arrived  at  Bremen^  and  delivered  the  to- 
Imcco,  which  was  not  examined  till  the  25th  of  May,  when  it  was 
found  that  forty  hogsheads  of  tobacco  were  damaged,  and  seven 

(p)  D'Aguilar  v  To  bin,  1  HoU  Rep  185.  when  it  would  be  barratry,  8  Taant  684. 

Per  Gibbs,  C  J,  and  per  Cur  in  Banco.  Roscow  v  Hardy. 

K  B  dee  post  and  as  to  warranty   to  sail  {s)  Mottcux  v  London  Assurance Com- 

with  convoy,  3  Taunt  131.  ps^ny,  1  Atk  547,  and  see  that  policy '  at 

(g)  Bond  V  G^onsali^s,  2  Salk  445.    Gor-  and  from '  continues  while  ship  is  under- 

don  ▼  Morley,  and   Campbell  v   Mordieu,  going  repair,  if  there  be  no  unnecessary 

SStra  1265  and  see  Bond  v  Nutt,  C  )wp  delay.    4  Esp  26.      Pelly  v  Royal  Ex- 

601.     Warwick  V  Scott,  4  Campb  62.    2  change  Assurance  Com.,  1  Burr  341.     12 

Dow  538,  544.  East,  286.     1  Taunt  456,  457.    O'Reilly 


(r)  Layabre  y  Wilson,  Dou^I  276.    Un-    and  Others  v  Gormo,  4  Campb  240. 
necessary  delay  in   repair  wiU  discharge        U)  Deiane;      '^ 
luiderwnters,  unless  such  delay  be  criminal,        (u)  Id  ibid.' 
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sound,  the  underwriters  were  held  liable  for  the  partial  loss,  (e) 
And  so,  in  like  manner,  a  deviation  to  avoid  capture  is  justified  by 
the  necessity  of  the  case.  And  where  a  policy  was  effected  on  goods 
on  board  a  particular  ship  from  A,  to  B.  ^*  against  sea  risk  and  fire 
only,"  and,  while  attempting  to  perform  the  voyage  the  ship  was 
carried  out  of  her  course  by  a  king^a  ship^  but  being  afterwards  re- 
leased she  proceeded  on  the  voyage  insured,  and  while  so  proceeding 
the  goods  insured  sustained  sea  damage,  it  was  held  that  the  under- 
writers were  liable  for  this  loss,  (y)  And,  so,  when  a  ship  insured 
*at  and  from  a  place,  to  avoid  a  seizure  in  port,  ran  to  sea  before 
she  was  properly  laden,  the  policy  not  containing  any  warranty  by 
the  insured  of  her  freedom  from  seizure  in  port,  and  was  in  con- 
sequence obliged  to  go  to  a  port  out  of  the  direct  course  of  the 
voyage,  the  underwriters  were  held  liable  for  a  subsequent 
loss,  (z)  And  so  a  ship  may  lawfully  afford  necessary  assist- 
ance in  a  case  of  distress^  without  being  guilty  of  a  deviation,  (a) 
And  so,  upon  the  like  ground  of  necessity,  where  a  policy  was 
effected  on  a  voyage  from  Lisbon  to  Madeira^  from  Madeira  to 
Saffiy  and  from  thence  back  to  Lisbon;  and  the  crew  being 
alarmed  by  reports,  that  some  Moorish  cruizers  were  off  SaJJiy 
quitted  the  ship,  and  refused  to  return  to  it,  unless  the  captain 
would  promise  to  return  to  Lisbon^  the  return  to  that  place  was 
considered  justifiable,  for  the  captain  could  pursue  no  other 
course.  (6)  And  if  the  crew  refuse  to  proceed  with  the  vessel  ac- 
cording to  the  orders  of  the  owner,  and  force  the  master  to  re- 
turn, the  deviation  occasioned  by  this  force  is  excused,  whether 
the  acts  of  the  crew  amount  to  barratry  or  not.  (c)  And  so,  if  a 
part  of  the  crew  who  are  necessary  for  the  safe  navigation  of  the 
ship  be  arrested  by  a  press-gang,  and  the  captain  go  on  shore  with 
a  view  to  procure  their  release,  a  delay  so  occasioned  is  considered 
as  arising  exjusta  causa;  but  if  the  men  were  unnecessary,  and  the 
captain  by  going  on  shore  was  prevented  from  taking  advantage  of 
a  change  in  the  wind^  so  that  the  voyage  was  much  delayed,  the 
underwriters  are  discharged,  (d)  And  so,  if  the  crew,  having  been 
originally  sufficient  to  navigate  the  ship,  become  so  afflicted  with 
illness  as  to  be  unable  to  perform  their  duties,  this  illness  is  a  ne- 
cessity which  will  justify  a  deviation,  provided  it  appears  to  have 
proceeded  from  what  the  law  terms  €ictus  Deiy  and  not  from  the 
want  of  a  surgeon,  or  of  proper  medicines  and  necessaries  for  the 
voyage,  {e) 

[So,  if  the  ship's  papers  are  seized  by  the  captors  and  although 
the  ship  is  afterwards  given  up,  but  her  papers  not  restored,  she  is 

(x)  Smith  and  Others   v  M'Neil  and  from  seizure  in  port,  see  infra,  201.' 
Others,  8  Dow's  Rep  5X,  544.    Appeal        (a)  6  East,  54.    3  Rob  Adm  Rep  294. 
from  Scotland.  (6)  Driscol  ▼  Bovil,  1  Bos  &  Pul  213, 

(y)  Scott  and  Others  ▼  Thompson,  1  ana  see  id  204,  205. 
New  Rep  181.    Vide  Phelps  v  Auldjo,        (c)  Elton  v  Brogden,  2  Stra  1264. 
9  Campb  S50 ;  and  4  Campb  246,  249,        Its  Warwick  v  &cott,  4  Campb  69. 
infra.  (e)  Wolf  ▼  Clagj^et,  3  Esp  277 ;  and 

(x)  O'Reilly  and  Others  v  Gorme,  4  see  as  to  necessity,  6  East,  54.    3  Rob  Ad 

Campb  249  ;  bat  it  would  have  been  oth-  Rep  294.     1  Campb  123.    3  Bam  &  Aid 

•rwise  if  the  ship  had  been  warranted  free  398. 
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not  in  a  situation  to  perform  the  vojage.  The  papers  are  the  requi- 
site huigma  to  distinguish  a  vessel  on  the  ocean  from  a  piratical  or 
lawless  rover.  Without  her  papers  she  is  liable  to  capture  in  time 
of  war.  3  Cranch,  396.— 10  John.  Rep.  84.  ] 

The  compulsion  which  will  justify  a  deviation  must  be  a  real 
and  not  an  imaginary  one.     Thus,  when  the  master  of  a  merchant 
*  vessel,  while  taking  in  his  loading  at  a  foreign  port,  was  ordered 
by  the  captain  of  a  king's  ship   to  go  out  to  sea  to  examine  a 
strange  sail  discovered  in  the  offing,   bearing  enemy's  colours,  and 
the  master,    without   remonstrating,    and   without   any    force    or 
threats  beiog    used   to  influence  his  determination,  obeyed ;  this 
was  held  to  be  an  unexcused  deviation,  which  vitiated    the    policy 
on  goods  on  board  the  merchant  vessel.  (/)     Nor  can  a  deviation 
be  justified  on  the  ground  of  necessity,  when  it  is  attributable  to 
the  fault  or  omission  of  the  master  or  owner,  and  to  the  breach 
of  an  implied  or  express  warranty  on   the  part  of  the  insured. 
Thus,    where  a  ship    insured    from    Cuba  to   Liverpool^    whose 
proper  complement  was  said  to  be  ten  seamen,  sailed   from   Cuba 
with   only  eight  men   engaged   for    Liverpool^   and   two  for  Jc^ 
nuncoj  intending  to  land  two  at  Jamaica^  and  procure  two  others 
in  their  stead  ;  the  sailing  to  Jamaica  for  this  purpose  was  consid- 
ered to  be  an  unexcused   deviation,   for  the  ship  ought   to  have 
been  seaworthy  when  she  sailed  from  Cuba,  and  the   want  of  her 
proper  number  of  men  vitiated  the  policy,  {g)     And  so  the  UlnesB 
of  the   crew  will  not    excuse  a    deviation,  if  it  appear  to  have 
arisen  from  the  neglect  of  the  owner  in  not  having  a  surgeon  on 
board  when  necessary,  and  not  being  provided  with  proper  medi- 
cines and  necessaries  for  the  voyage,  {h)     And  so,  if  the  policy 
contain-ai^^xpress  warranty  against  a  particular  peril,  a  deviation 
made  to  avoid  that  peril  will  not  be  excusable   under  the  policy, 
but    will    discharge    the    insurers     from    further   liability.     Thus, 
where  a  policy  contained  a  warranty  against  seizure  in   port,   and 
the  ship,  to  avoid  such  a  seizure,  went  to  sea  before  she  was  pro- 
perly loaded,  and  was,  in  consequence,  obliged  to  go  to  a  port  out 
of  ^the  course  of  the  voyage  insured,  the  underwriters  were  held 
not  liable  for  a  subsequent  loss  ;  (i)  the  cause  of  the  loss  was  vir- 
tually excepted  by  the  warranty  in  this  case  from  the  operation  of 
the  policy.     It  remains  only  to  be  observed,  with  respect  to  de- 
viation,  that  when  a  deviation  becomes  necessary  for  any  of  the 
reasons  already  mentioned,  the  voyage  of  necessity  must  be  pur- 
sued in  a  direct  course,  and  in  the  shortest  and  most  expeditious 
*manner;  the  insured  cannot  justify  delay   and  stopping  for  the 
purposes  of  trade  in  the  course  of  a  necessary  deviation,  (k) 
Liberty  to  The  strictness    with  which  the  law  regards  devia- 

touch,  &c.—    tion  has   occasioned    the  introduction    of    a  clause, 
Ibu  PUces.      -^hich  is  now  inserted  in  every  policy,  by  which  it  is 

(/)  Fhelpfl  V  Auldjo,  %   Campb    350.  (i)  OReilly  and  Others  ▼  Roy  Exch  A«s, 

and  see  the  New  Rep  181  sapra.  4  Campb  S46. 

Or)   Forshaw  t  Chabert,    S    Brod   h,  {k)  Lavabre  v  Wilson,  Dougl  S77.   But 

Biog  15S.    But  see  Weir  v  Aberdeen,  S  ship  may  trade  if  no  delay  be  oocasioaed,  S 

Bam  fc  Aid  3S0.  East,  196.    Ante,  iS5. 

(4)  Woolf  T  Claggelt,  3  Esp  258,  S59. 
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declared  that,  <Mt  shall  he  lawful  for  the  said  ship,  &c.  in  that 
voyage  to  proceed  and  sail  to,  and  touch  and  stay  at  any  ports  or 
places  whatsoeveT,**  (or  at  certain  specified  places,  as  **  all  or  any 
of  the  West  India  Islands,  {I)  &c.  with  the  addition  when  neces- 
sary of  the  words,  "  forwards  and  backwards,"  and  with  leave  to 
return,  or  according  to  the  circumstances  of  the  case,)  without  pre- 
judice to  that  insurance.*' 

The  necessary  effect  of  a  liberty  so  given,  is  to  incorporate  the 
place  or  places  included  in  the  liberty  with  the  voyage  insured. 
Thus  a  policy  on  freight,  at  and  from  the  ship's  port  or  ports  of 
loading  in  Jamaica,  to  her  port  or  ports  of  discharge  in  the  United 
Kingdom,  with  leave  to  call  at  all,  any,  or  every  one  of  the  British 
and  foreign  West  India  Islands,  to  seek  join,  and  exchange  con- 
voy, beginning  the  adventure  upon  the  goods  from]  the  loading 
thereof  aboard  the  said  ship  as  aforesaid,  and  with  a  further  clause 
declaring  that  it  should  be  lawful  for  the  said  ship  in  that  voyage 
to  proceed,  sail  to,  and  touch  and  stay  at  any  ports  whatsoever 
and  wheresoever,  with  leave  to  discharge,  exchange,  and  take  on 
board  goods  at  any  ports  or  places  she  may  call  at,  or  proceed  to, 
without  being  deemed  any  deviation  from,  and  without  prejudice 
to  that  insurance,  is  sufficient  to  cover  the  freight  of  goods  loaded 
at  an  intermediate  port  included  in  the  liberty ;  and,  therefore, 
where  the  ship,  having  sailed  with  a  cargo  loaded  at  Jamaica,  was 
during  the  voyage  cast  on  shore  at  an  intermediate  port,  and  lost 
part  of  her  cargo,  andtook  on  board  other  goods  at  that  port  to 
complete  her  cargo,  the  freight  of  those  goods  was  held  to  be 
included  in  the  policy,  (m)  But  with  respect  to  the  places  to 
which  a  ship  may  proceed  under  a  liberty,  it  should  be  observed, 
that  although  the  terms  of  a  liberty  may  be  very  general,  yet  the 
*authority  which  they  give  is  confined  to  the  direct  and  usual  course 
of  the  voyage  unless  a  contrary  intention  manifestly  appear.  Thus 
under  a  policy  from  Lisbon  to  England,  with  liberty  to  call  at  any 
one  port  in  Portugal,  the  ship  is  restricted  to  a  port  to  the  northward 
of  Lisbon,  in  the  course  of  the  voyage  to  England,  and  cannot  pro- 
ceed to  a  more  southerly  port,  (n)  And  where  liberty  is  given  to 
touch  and  stay  at  several  specified  ports,  they  must  as  in  the  case 
of  a  specification  of  several  ports  in  the  body  of  a  policy,  be  visited 
in  the  order  in  which  they  are  named  in  the  liberty,  \o)  or  if  the 
liberty  describe  the  places  in  general  terms,  without  enumerating^ 
them,  they  must  be  visited  in  the  natural  and  usual  course  of  the 
voyage  insured,  (p)  The  vessel  may  elect  to  proceed  to  any  one 
port  included  in  the  liberty ;  but  if  more  than  one  be  visited,  they 
must  be  taken  in  their  order,  {q)  Thus  upon  a  policy  from  London 
to  Trinidad  or  the  Spanish  Main,  with  leave  to  call  at  all  or  any  of 
the  West  India  Islands  or  settlements,  (except  Jamaica  and  St.  Do^ 

(Z)  Thus,  where  a  policy  is  efTected  at  (n)  Hoirg  v  Homer,  Park  445.    Marah 

and  from  Tenerifie  to  London,  it  appears  Ins  191,  observed  to  be  a  very  strong  ca^e. 

to  be  usual  to  insert  a  liberty  to  touch  and  3  Taunt  23. 

Ataj  at  all  or  any  of  the  Canary  Islands,  (o)  3  Taunt  16.    6  T  R  531. 

4  Campb  150.  b)  3  Taunt  16.    5  Id  502. 

(m)  Barclay  y  Stirling  and  Others,  5  M  (9)  3  East,  572.    5  Taunt  502. 
Its  6. 
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nungOy)  aad  with  liberty  to  touch  and  stay  at  any  ports  or  places 
whatsoever,  to  seek  convoy,  and  land  or  load  goods,  &c.  the  insured 
must  take  all  the  ports  at  which  he  touches  in  the  succession  in 
which  they  occur  in  the  course  of  the  voyage  insured  ;  (r)  for,  al- 
though the  words  of  the  liberty  are  very  extensive,  and  might  seem 
to  authorize  the  ship  to  go  to  any  West  India  hland  in  any  course, 
yet  the  termini  of  the  voyage  are  stated  to  be  to  Trinidad  and  the 
Spanish  Main  :  and  if  a  loss   happen  while  the  ship  is  steering  for 
an  island  not  in  the  course  of  the  outward  voyage  to   Trinidady  it 
will  be  a  question  for  the  jury  to  determine,  whether  the  ship  had 
not  abandoned  that  voyage,   and   sailed  on  the  homeward  vo}  age 
which  was  not  insured  by  the  policy.  («)     But  in  considering  v  hat 
is  the  usual  or  most  practicable  and  convenient  course,  the  opitiions 
of  nautical  men,  and  the  bearings  of  different  places  upon  one  ano- 
ther, are  worthy  of  attention  :  and  the  direct  course  of  the  voyage 
cannot  be  required  to  be  adhered  to,  when  the  policy,  by  express 
words,  or  necessary  implication,  admits  of  a  wider  scope.     Thus, 
when  a  policy  was  effected  at  and  from  Antigua  to  England^  with 
liberty  *to  touch  at  all  or  any  of  the   West  India  Islands^  (Jamaica 
included,)  it  was  ruled  by  Gibbs,  C.  J.,  that  the  ship  under  the  pro- 
tection of  the  policy  might  touch  at  any  of  the  West  India  Islands^ 
though  not  in  the  direct  course  from  Antigua  to  England^  and  stay 
at  such  as    she    visited    the    time  necessary  for  completing  her 
homeward  cargo  ;  (t)  for  the  whole  scope  of  the  adventure,  as  de- 
scribed in  the  policy,  pointed  out  that  the  ship  was  to  go  about 
from  island  to  island,  if  necessary,  for  the  purpose  of  seeking  for 
freight ;  the  island  of  Jamaica,  which   was  expressly  mentioned  in 
the  liberty,  was  at  least  five  hundred  miles  out  of  the  direct  course 
from  Antigua  to  England  ;  and  this  construction  was  confirmed  by 
the  jury,  who  said,  that  the  premium  was  a  winter  premium,  and 
that  a  winter  risk  was  in  the  contemplation  of  the  parties,  (u)     And 
so  the  construction'of  a  liberty  to  touch  and  stay  may  be  very  different 
in  a  case  where  the  port  of  discharge  is  fixed  from  the  construction 
which  ought  to  be  adopted  when  the  port  of  discharge  remains  whol- 
ly uncertain  ;  for  when  the  port  of  discharge  is  fixed,  it  points  out 
the  line  and  course  of  the  voyage  ;  a  greater  latitude  may  be  neces- 
sary for  the  purposes  of  the  insured,  when  the  port  or  ports  of  dis- 
charge are  to  depend  upon  subsequent  events,  and  upon  subsequent 
information  to  be  obtained  in- the  course  of  the  voyage.     And,  there- 
fore, although  under  a  common  policy,  the  ship  must  visit  the  ports 
to  which  she  proceeds  in  their  proper  order  of  succession,  yet  when 
a  vessel  was  insured  to  her  discharging  port  or  ports  in  the  J9a//ic, 
with  liberty  to  touch  at  any  port  or  ports /or  orders,  or  any  other 
purpose,  and  the  ship  touched  at   Carlsham,  a  port   in  the  Bal- 
tic, for  orders,  at  which  place  she  was  directed  to  proceed  to  Swin^ 
nemunde,  but  Swinnemunde  being  found  unsafe,    she  was  directed 
by  the  agent  of  the  insured  at  that  place  to  return  to  Carlsham, 
and  returned  accordingly,  the  voyage  was  held  to  have  been  law- 

(r)  Gardner  V  Senhousc,  3  Taunt  16.        Bragg  v  Anderson,  4  Taunt  229.    Lam» 
(i)  Id  ibid.  bert  v  Liddard,  5  Taunt  480. 

(I)  Metcalfe  v  Parry,  4  Campb  123  ;  see        (u)  Id  ibid. 
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fully  pursued,  (x)  The  ship's  return  to  Carbham  was  for  the 
purpose  of  obtainiug  orders,  and  was  therefore  within  the  scope 
and  meaning  of  the  policy  ;  she  had  not  then  selected  her  port  of 
^discharge :  after  selecting  her  port  of  discharge,  she  roust  have 
proceeded  to  the  intermediate  ports,  at  which  she  might  touch  in 
their  natural  and  proper  order,  (y) 

Liberty  to  When  liberty  is  given  to  touch,  stay,  and  trade  at  any 

touch.—  ports  or  places,  or  in  more  extensive  terms  to  sail,  &c. 
sdly  As  to  backwards  and  forwards,  or  forwards  and  backwards, 
purpose.  ^j^^  gijjp  jg  jj^^  justified  in  staying  at  a  port  an  unrea- 

sonable Hme^  or  in  touching  for  a  purpose  unconnected  with  the 
voyage.  How  extensive  soever  the  words  of  a  liberty  of  this  nature 
may  be,  they  must  always  be  construed  in  subservience  to  the  yoy- 
ag^  insured  ;  otherwise,  indeed,  the  liability  of  the  underwriters 
mignt  be  protracted  to  an  indefinite  period. 

If  a  ship,  with  a  very  extensive  liberty  to  touch  and  stay,  and  land, 
load,  and  exchange  goods,  put  into  a  port,  and  stay  there  so  long  for 
the  purpose  of  trade  that  she  loses  her  convoy,  the  underwriters  are 
discharged  on  the  ground  of  deviation,  for  the  liberty  must  be  con- 
strued with  reference  to  the  main  scope  of  the  voyage  insured,  (z) 
Whether  the  purpose  for  which  a  ship  stays  at  a  port  is  justifiable  or 
not,  seems  to  be  a  question  for  the  consideration  of  the  Court,  not 
for  the  jury ;  whether  she  has  staid  an  unreasonable  time  or  not 
seems  to  be  a  question  for  the  jury,  (a)  or  rather,  perhaps,  is,  a  mixed 
proposition  of  law  and  fact ;  but  the  purpose  of  stay  must  be  con- 
sistent with  the  main  design  of  the  voyage.  Thus,  if  the  ship 
proceed  to  a  port  for  the  purpose  of  obtaining  information  concern- 
ing the  state  of  the  market,  with  a  view  to  enable  the  owner  to  form 
an  opinion  with  regard  to  a  new  speculation,  which  he  proposes  to 
enter  into  after  the  ship  has  arrived  at  her  port  of  destination,  the 
underwriters  are  discharged  ;  although  the  policy  is  in  very  compre- 
hensive terms,  as,  for  instance,  at  and  from  Para  to  JVet^  Ym'k^ 
during  her  stay  there,  and  at  and  from  thence  to  Para,  with  leave 
to  call  at  all  or  any  of  the  Windward  and  Leeward  Islands  and 
colonies  on  her  passage  to  JVetp  Yorky  with  leave  to  discharge,  ex- 
change, and  take  on  board,  the  whole  or  any  part  of  any  cargo  or 
cargoes,  at  any  ports  or  places  she  might  call  at,  or  proceed  to, 
particularly  at  any  of  ^the  Windward  and  leeward  Islands  without 
being  deemed  a  deviation,  (b)  If  the  ship  had  called  to  obtain 
intelligence,  which  might  have  altered  her  port  of  destination  in  the 
voyage  insured,  the  case  would  have  been  different,  but  she  could 
not  proceed  at  the  risk  of  the  underwriters  for  the  purpose  of  spec- 
ulating on  a  new  adventure.  And  so  if  a  ship  insured  on  an  out- 
ward voyage  from  Hull  to  her  port  or  ports  of  loading  in  the  Baltic^ 
touch  at  places  to  deliver  goods  before  she  arrives  at  her  port  of 

(»)  The    words,    forwards  and  back-  (y^  5  Taunt  496. 

wairds,^  do  not  seem  to  have  been  necessa-  (z)  Williams  v  Shee,  S  Campb  469.  and 

17  to  give  this  ship  liberty  to  return  for  the  deviation  was  afterwards  admitted, 

orders  under  this  policy.    6  East,  31S.  Id  504.    5  Taunt  462. 

t  Mai  S  87.    3  Taunt 496.    Mellish  v  (a)  4Taunt5n.     ]5East,S89. 

Andrews.  (6)  Hammond  v  Reid,  4  B  ft  A  7S. 
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loading  in  the  BaUk^  the  underwriters  are  discharged  on  account  of 
the  deviation :  although  the  terms  of  the  policy  reserve  liberty  for 
the  ship  in  the  voyage  to  proceed  and  sail  to,  and  touch  and  stay  at, 
any  ports  or  places  whatsoever,  and  wheresoever,  for  all  pur- 
poses, (d)  The  liberty  to  touch  and  stay  would  in  such  a  case 
protect  the  ship  in  touching  at  a  port  to  see  if  she  could  procure  a 
cargo,  for  such  a  purpose  would  be  connected  with  the  object  of  the 
voyage,  hut  the  delivery  of  goods  being  wholly  unconnected  with 
the  object  of  the  voyage,  the  ship  could  not  touch  to  deliver 
goods  without  being  guilty  of  a  deviation.  The  liberty  will  only 
protect  the  ship  in  touching  at  a  port  for  a  purpose  connected  with 
the  object  of  the  voyage,  or  warranted  by  the  usage  of  trade,  or 
sanctioned  by  the  express  or  implied  consent  of  the  underwriters 
at  the  time  of  entering  into  the  policy.  So  a  liberty  in  very  ex- 
tensive terms  to  touch  and  stay  at  all  places,  and  for  all  purposes 
particularly  to  trade  and  sail  backwards  and  forwards  and  forwards 
and  backwards,  will  protect  the  ship  only  so  long  as  she  is  sailing  on 
a  voyage  to  the  place  of  destination,  or  upon  some  intermediate 
voyage  having  for  its  ultimate  object  the  accomplishment  of  the 
voyage  to  the  place  of  destination.  As  where  a  policy  was  effected 
on  ship  at  and  from  London  to  JVeuj  South  Wales^  and  at  and 
from  thence  to  all  ports  and  places  in  the  East  Indies  or  South 
An^ricoy  with  liberty  for  the  ship  in  that  voyage  to  proceed  and 
sail  to,  and  touch  and  stay  at,  any  ports  or  places  whatsoever  with 
leave  to  take  in  and  discharge  goods  and  passengers  at  all  ports 
and  places  in  the  channel,  &c.  &c.,  and  wheresoever  the  ship  might 
proceed  to,  as  well  on  this  as  on  the  other  side  of  the  Capts  of 
Good  Hope  and  Hom^  and  for  all  purposes  whatsoever,  particu- 
larly *to  trade  and  sail  backwards  and  forwards  and  forwards  and 
backwards ;  and  the  ship  sailed  from  London  with  convicts  to 
Jfew  South  fVaksy  the  captain  having  orders  unless  he  should 
receive  directions  from  the  owner  to  the  contrary,  to  go  to  .A/et^ 
Zealand  and  take  in  spars  there  and  proceed  to  South  ^tnericay 
and  the  ship  having  arrived  at  JWio  South  Walesy  the  captain 
then  entered  into  a  contract  t^  take  out  goods  and  passengers  to 
Jfew  Zealand,  but  before  his  departure  front  M*ew  South  Wales 
received  instructions  from  the  owner  directing  him  to  proceed  to 
the  East  Indies  instead  of  South  America^  and  after  he  had  re- 
ceived these  instructions,  entered  into  a  contract  to  bring  back  one 
of  the  passengers  from  JVet^  Zealand  to  JVieto  South  Wales,  and 
finally,  notwithstanding  the  instructions  received  from  his  owner, 
proceeded  to  JWto  Zealand  with  the  intention  to  return  to  M'ew 
South  Walesy  and  then  to  proceed  to  the  East  Indies;  here,  the 
intermediate  voyage  to  Jt^ew  Zealand  and  back  was  held  not 
to  be  warranted  by  the  policy ;  for  it  was  not  subordinate  to  or 
connected  with  either  of  the  voyages  contemplated  by  the  parties 
as  the  principal  objects  of    contract,  (e)      The    ship  under   the 

{fl  Solly  T  Whiimore,    5  B  &  A  45.        (e)  Bottomley  y  Bovill,  5  B  &  C  210  ; 
■od  see  other  instaoces,  8  Campb  350,    and  see  1  New  Kep  24. 
353.    Id  437,  469. 
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policy  had  an  election  to  proceed  either  to  South  America  or  the 
East  Indiesy  as  the  ultimate  place  of  destination  ;  at  the  time  of  the 
loss  she  appears  to  have  elected  to  proceed  to  the  East  Indies^  but 
the  intermediate  voyage  to  JVeto  Zealand  (at  which  place  the  ship 
was  lost)  with  intention  to  return  to  JVet^  South  Wales  with  a  pas* 
senger  was  not  connected  with  the  voyage  either  to  South  Jtmerica 
or  the  East  Indies^  and  therefore  was  not  warranted  by  the  policy. 

An  express  liberty  to  touch  cannot  be  said  merely  to  authorize 
the  ship  to  touch  at  a  port  when  obliged  by   necessity  to  do  so, 
for  every  ship  when  urged   by  imperative  necessity  may  deviate 
without  an  express  liberty.  (/;     A  liberty  to  touch  at  a  port  for 
any  purpose  whatever,  includes  a  liberty  to  touch  for  the  purpose 
of  taking  in  part  of  the  goods  insured,  (g)     And  where  the  port  of 
destination  is  not  fixed  by  the  policy^  the  ship  may  touch  at  an 
intermediate  port  for  orders.     As  where  a  policy  was  e£fected  at 
*and  from  London  to  any  places  in  the  Baltic^  backwards  and  for- 
wardsy  with  leave  to  touch   and  stay  at  any  places  for  all  purposes 
whatsoever ;    and  the  insured  waited   at   a  port  in  the  Baltic  a 
considerable    time  for  information,   and   for  obtaining    simulated 
papers  with  a  view  to  enable   her  to  proceed  with  safety  to  a  fit 
port  of  delivery,  (h)     This  policy  was  eflfected  in  time  of  war,  when 
the  ports  of  the  Baltic  where  in  a  very  unsettled   state   of  govern- 
ment from  the  influence  of  French  domination  ;  the  general  terms 
of  the  privilege  could  not  be  said  to  be  exceeded  by  the  ship's 
staying  at  a  port  the  time  necessary  to  obtain  information  and 
papers,  to  enable  her  to  proceed  to  a  port  of  delivery ;  and,  al- 
though great  delay  intervened,  viz.  from  July  to  October,  the  jury 
thought   the  delay  not  unreasonable.     Lord   Ellenborough,  when 
the  case  came  on^^upon  a  motion  for  a  new  trial,  in  consequence  of 
a  misdirection,  observed,    **  Where  the  destination    of  a  ship  is 
certain,  and  the  objects  of  the  voyage  previously  ascertained,   I 
should  have  no  doubt  in  construing  the  words  of  leave  to  touch 
and  stay  at  any  ports  or  places  for  all  purposes  whatsoever,  to 
mean   merely  for  the  purposes   of  the  voyage  so  ascertained,   and 
not  as  giving  leave  to  stay  at  a  port  ijpr  the  purpose  of  speculating, 
as  in  a  coffee-house,  upon  the  political  state  of  Europe^  but  only 
to  touch  and  stay  there  for  the  purposes  of  that  voyage,  or  to  avoid 
some  impending  peril."     But  he  added  afterwards,  ^'  the  general 
words  written,  giving  leave  to  touch  and  stay   at  any  portSi  for  all 
purposes  whatsoever,  are  certainly  words  of  enlargement  beyond  the 
common  printed  form  ;  and,  with  reference  to  tins  adventure,  in 
which  the   assured  had  to  seek  information  in  the  Baltic^  as  to  the 
ship's  port  or  ports  of  discharge,  would  certainly  include  a  liberty  to 
stay  at  any  port  there  for  information  on  that  subject."     Nor  is  the 
general  liberty  to  touch  and  stay  at  any  port  or  places  for  all  pur- 
poses, narrowed  by  a  subsequent  clause  inserted  in  the  policy,  ex- 
pressing that  it  shall  be  lawful  for  the  said  ship,  &c.  in  that  voyage,  to 
proceed  and  sail  to,  and  touch  and  stay  at  any  ports  and  places 

(/)  1  Ta«nt  456.  Ante,  197  as  to  what    see  5  M  &  S  6. 
necessitv  will  justify  a  deviation.  (h)  Lan^rhorn  ▼  Ailnutt,  4  Taunt  511, 

(ff)4Viollett  V  Ailnutt,  3  Taunt  419 ;  and    and  per  Bayley,  J.,  15  Kasi,  283. 
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whatsoever  or  wheresoever,  particularly  with  leave  to  wait  for  infor^* 
mation  off  any  ports  or  places,  take  in  and  land  passengers,  without 
prejudice  to  this  insurance  :  the  subsequent  words,  to  wait  for  infor- 
mation *oJf  ports,  and  take  in  and  land  passengers,  were  intended  to 
enlarge,  not  to  abridge  the  general  liberty.  (A)  And  so,  when  liberty 
is  given  to  touch  at  a  port,  the  ship  may  s/at/,  although  the  word 
stay  is  not  inserted  in  the  liberty,  if  that  be  the  manifest  intention  of 
the  parties.  As  where  a  policy  was  effected  at  and  from  •fntigtut 
to  England^  with  liberty  to  touch  at  any  of  the  West  India  Islands, 
Jamaica  included,  the  word  stay  not  being  inserted  in  the  liberty  ;  it 
was  ruled  that  the  ship  might  touch  at  any  West  India  Island,  and 
stay  there  the  time  necessary  for  completing  her  homeward  car- 
go :  (t)  Jamaica  was  five  hundred  miles  out  of  the  direct  course  of 
the  voyage,  and  it  could  not  have  been  intended  that  the  ship  should 
go  that  distance  for  the  mere  pleasure  of  viewing  the  island  and 
asking  for  news.  And  the  operation  of  a  liberty  may  be  extended 
by  a  general  custom  in  the  voyage,  or  by  a  communication  made 
to  the  underwriters  at  the  time  of  subscribing  the  policy.  Thus 
where  a  liberty  to  touch  at  the  Cape  de  Verd  Islands  was  holden  to 
authorize  the  ship  in  touching  at  the  islands  to  take  in  salt,  Sir 
James  Mansfield,  C.  J.,  made  the  following  observations,  ^'  It  was 
truly  said,  that  if  a  general  custom  had  been  proved  for  ships  from 
Madeira  to  Santos,  to  call  at  the  Cape  de  Verd  Islands  to  take  in 
salt,  it  would  have  been  a  sufficient  answer  to  the  objection  which 
imputes  a  deviation.  And  upon  what  principle  ?  Because,  if  the  un- 
derwriters know  by  the  general  custom  of  the  trade,  that  the  touch- 
ing at  those  islands  is  for  the  purpose  of  taking  in  salt,  the  insured 
are  entitled  to  do  it.  If  then  the  underwriter  knows  the  same  thing 
by  an  express  communication,  which  is  in  this  instance  proved  to 
have  been  made,  it  is  the  same  thing  as  if  he  had  notice  by  the 
general  usage  of  the  trade.  He  knows  then,  by  the  letter,  that 
the  ship  was  to  go  to  the  Cape  de  Verd  Islands  for  salt.  This 
letter  is  not  made  use  of  to  vary  or  contradict  the  policy,  it  only 
shews  that  the  underwriters  knew  the  purpose  of  going  there  : 
it  shews,  therefore,  that  there  was  no  deviation  from  the  course 
of  the  voyage  intended  and  insured."  (fc)  It  remains  only  to 
observe,  that  in  any  case  where  a  ship  may  lawfully  touch  at  a 
port,  she  may  lawfully  trade,  if  no  delay  be  occasioned  ;  for  the 
*risk  cannot  be  said  to  be  altered  by  trading,  if  the  ship  merely 
stay  the  same  time  as  she  would  have  staid  if  she  had  not 
traded.  (Z)  -p 

When  a  policy  is  effected  in  the  usual  form  on  a 
mj^kc.  commercial  adventure,  the  ship  cannot  be  lawfully 
employed  for  hostile  purposes,  except  in  a  case  of 
necessity,  or  where  express  liberty  is  given  by  the  terms  of  the 
policy.  Thus,  where  the  master  of  a  merchant  vessel,  while 
taking  in  his  loading  at  a  foreign  port,  was  ordered  by  the  cap- 
tain of  an  English  ship  of  war  to  go  out  to  sea  to  examine  a 

(h)  15  East,  878.  (Z)  Raine  v  Bell,  9  East,  195.    1  Taunt 

(t)  Metcalfe  v  Parry,  4  Campb  123.  454,  455.    11  East,  348.     Laroche  and 

(k)  Urauhart  v  Barnard,  1  Taunt  450.      Others  y  Oswin,  IS  Id  131. 

(*209)  (*210) 


160  or  THE   TOTAGK, 

strange  sail  discovered  in  the  offing,  bearing  enemy's  colours,  and 
the    master,  without  remonstrating,   and  without    any   force  or 
threats  being  employed  to  influence    his  determination,   obeyed, 
and   finding  the  strange  sail  to  be  a  neutral  he  returned  to  port,  it 
was  held  that  this  proceeding  for  a  hostile  purpose  was  an  un- 
excu?ed  deviation,   which  vacated  a  policy  on  goods  on  board  the 
merchant  vessel.     Lord  Ellenborough  said,   that  if  a  degree   of 
force  had  been  exercised  towards  the  master,  which  either  phy- 
sically he  could  not  resist,  or  morally  as  a  good  subject  he  ought 
not  to  hare  resisted,  the  deviation  was  justified.     But  if  he  chose 
to  go  out  in  the  hope  of  making  a  prize,  he  could  not  thereby  ex- 
tend the  risk  of  the  underwriters.     The  purpose  might  have  been 
laudable,  and  a  compensation  to  the  owners  would  perhaps  have 
been  made  by  the  British  government,  but  when  the  ship  engaged 
in  this  hostile   adventure,  the  voyage  insured   was  at  an  end.  (m) 
So  where  a  ship  of  force  insured  from  Cork  to  Jamaica  in  time 
of  war,  cruized  in  the  hope  of  meeting  with  a  prize,  and  thereby 
deviated  from  the  direct  course  of  the  voyage,  the  underwriters 
were  held  to  be  discharged,  (n)     But  the  merely  taking  of  a  letter 
of  marque  on  board,  without  the  knowledge  of  the  underwriters, 
with  a  view  to  encourage  seamen  to  enter,  and  without  any  inten- 
tion of  cruizing,  does  not  vitiate  a  policy  ;  and  if  the  captain, 
contrary  to  the  instructions  of  his  owner,  cruize  for  and  take  a 
prize,   and  the  vessel  be,  in  consequence   afterwards  lost,   it  is 
an  act  of  barratry  upon   which  the  insured  may  recover  against 
the  underwriters,  although   the  captain  libelled  the  prize  for  the 
^benefit  of  his  owner  as  well  as  himself,  (o)     And  when  a  ship  em- 
ployed in  a  commercial  adventure  carries  letters  of  marque,  and 
the  policy  contains  a  sufficient  representation  that  she  is  intended  to 
be  used  for  hostile  purposes,  if  occasion  require,  (as  for  instance,  by 
a  warranty  that  she  shall  have  a  large  number  of  men  and  guns  on 
board,  &c.)  (p)  the  ship  insured  may  lawfully  chase  an  enemy's  ves- 
sel which  comes  in  view,  but  does  not  seem  to  be  authorized  to  cruize 
or  deviate  from  the  course  of  the  voyage  in  search  of  a  prize,  (q) 
Whether  an  insurance  of  a  ship  "  expressly  declared  to   be  with 
or  without  letters  of  marque,"  upon  a  certain  voyage  and  com- 
mercial adventure  from  A.  to  B.,  enables  her  to  chase  for  the  pur- 
pose of  hostile  attack,  and  capture  any  vessel  she  may  happen  to 
descry  in  the  course  of  the  voyage  insured,  in  whatever  direction  or 
to  any  limit ;  and  whether  known  at  the  commencement  of  such 
chasing  to  be  an  enemy  or  not ;  or  whether  those  orders  are  to  be 

(m)  Phelps  V  Auldjo,  8  Campb  350.  held  to  be  avoided.    But  thii  case  seema 

(n\  Cock  ▼  Townsend,  Beawes,    316.  overruled  by  that  in  6  T  R  379.   1  Campb 

Park  448.  S65,  266.    9  East,  201.     1  Campb  274. 

(o)  Moss  and  Others  v  Byrom,  6  T  R  275. 

379.    In  this  case  the  letters  of  marque  fp)  Jolly  v  Walker,  Beawes,  316, 

were  not  legal,  no  certificate  having  been  (q)  Cited  and  explained,  I  Bast,  206; 

taken  out  under  33  Geo  3  c  66  s  15 ;  but  but  semb  that  the  policy  should  be  declar- 

<](oaBre,  if  that  be  any  ground  of  distinc-  ed  to  be  with  or  without  letters  of  marque 

iion.    But  see  Denison  v  Modinffham,  5  and  with  liberty  to  cruize  or  chase,  Itc  aa 

T  R  580,  where  the  consent  of  the  under  infra,  if  that  be  the  object.  See  also   1 

writers  to  the  taking  of  letters  of  marque  Campb  274. 
was  asked  and  reused,  and  Ihe  pohcy 
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confined  to  a  leave  to  employ  force  only  for  the  purpose  of  defence, 
(inclading  a  liberty  of  attack  and  chase  only  so  far  as  they  may  be 
fairly  supposed  to  promote  ultimate  security),  must,  in  the  absence 
of  any  legal  decision  as  to  their  construction,  depend  upon  the  re- 
ceived  practice  and  known  sense  of  commercial  men,  if  there  be 
any^uch  received  practice  in  the  use  of  them,  (r)     But  the  mere 
words  "  with  or  without  letters  of  marque,*'  do  not  authorize  cruiz- 
ing out  of  the  course  of  the  voyage  in  search  of  prizes,  {a)    When 
a  policy  is  effected  with  or  wiihoui  letters  of  marque,  and  with  lib- 
erty to  cruize,  chase,  &c.  the  words  of  the  liberty  point  out  the  ex- 
tent of  its  construction,  {t)     Authority  to  cruize  is  given  when  that 
word  *is  employed,  or  only  to  chase,  &c.  if  the  word  cruize  be  omit- 
ted.    It  was  observed  by  Lord  Ellenborough,  C.  J.,  that  a  liberty 
to  *' act  as  a  private  ship  of  wai"  (u)  would  unexceptionably  and 
conclusively  convey  a  liberty  of  this  kind  in  its  largest  extent ;  aa 
a  liberty  to  chase  in  the  course  of  the  voyage  would  convey  the 
more  limited  and  restrained  one.     A  policy  declared  to  be  with  or 
without  letters   of  marque,  and  with  liberty  to  chase,  (x)  capture, 
and  man,  and  take  and  return  with  prizes,  does  not  authorize  a 
ship  to  lie  by  nine  days  off  a  port  waiting  for  an  enemy's  ship  to 
come  out,  when  she  should  have   completed  her  cargo,  although 
the  ship' insured  which  was  engaged  in  a  fishing  adventure  lay  in 
wait  during  the  time  within  th^  limits  of  her  fishing  ground,  (y)     A 
policy  with  or  without  letters  of  marque  with  leave  to  chase^  capture 
and  man  prizes  will  not  authorize  the  ship  to  delay  her  voyage  in 
bringing  a  prize  into  port ;  for  the  policy  contains  no  liberty  to 
convoy  prizes,  (z)    And  a  policy  with  or  without  letters  of  marque 
with  liberty  to  cruize,  chase,  capture,  man,  and  see  prizes  into  party 
does  not  authorize  the  ship  to  remava  in  port  till  a  prize  receives  ne- 
cessary repairs  which  she  could  not  otherwise  have  had  ;  and  at 
roost  extends  to  seeing  the  prize   moored  safely  and   giving  the 
necessary  orders  for  her  final  destination,  (a)     So    in    like  man- 
ner, if  liberty  be  given  to  cruize  for  a  certain  period  of  time,  the 
construction  of  the  liberty  must  be  conformable  to  the  usage  of 
the  trade,  (if  there  be   any  usage,)  to  the  evident  intention  of  the 
parties,  and  the  rules  of  law.     Thus  a  liberty  to  cruize  for  six  weeks 
is  understood  only  to  give  an  authority  to   cruize   fof  six  weeks 
^successively ;  it  will  not  authorize  separate  and  detached  acts  of 
cruizing  at  various  periods  amounting  to  six  weeks  in  the  whole.  (6) 
**  This,"  said  Lord  Mansfield,  "  was  merely  a  question  of  construc- 
tion on  the  face  of  the  policy  ;  and  unless  a  usage  could  have  been 

(r)  In  Parr  f  Anderson,  6  East,  208,  ed,  and  at  the  end  of  this  liberty  there  was 

Ihis  qaestioQ  formed  a  ground  for  a  new  an  addition  which  did  not  appW  to  the 

trial,  but  no  decision  took  place  a  on  the  place  in  question,  with  these  words,  vi«  -- 

point.    Vide  etiam,  Shepherd ▼  Chewter,  "also  to  cruize   thirty-one  days  on  this 

1  Camnb  874.  side  of  Cape  Horn,"  &c.  3  Taunt  489. 

{$)  6  East,  808.    '  (y)  Hibbert  and   Others  v  Halliday,  8 

(i)  6  East,  51,  58.  Taunt  428. 

(»)  But  the  more  usual  words  are"  with  («)  Lawrence   and  Others,  ▼  Sydebo- 

or  without  letters  of  marque,  with  liberty  tham,  6East,  45.    8  Smith,  814. 

to  cruize,  chase,  capture,  man,  and  see  (a)  Jarratt  v  Ward,  1  Campb  863. 

iBto  port,"    6  East,  807.  (6)  Syers   and  Others  ▼  Brigs,  Dougl- 

(x)  The  word  "  cruize'*  was  not  insert-  509. 
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16t  or  THB  TOTAGE,   &C. 

shewn  in  favour  of  the  desultory  cruizing,  calling  witnesses  to  sup- 
port *it  was  calling  them  to  swear  to  mere  opinion.  None  of  he 
witnesses  produced  knew  of  any  instance  ;  and  therefore  their  eyi- 
dence  ought  not  to  have  been  received.'*  To  authorize  several 
cmizings  at  separate  periods,  the  words  ^*  successively  or  separately/' 
or  the  Uke  should  be  inserted  after  the  mention  of  the  time  ;  and  the 
description  of  the  time  would  then  more  properly  be  made  by  the 
number  of  days,  instead  of  weeks,  months  or  other  congregate  de- 
nomination. 
(*213) 
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♦CHAPTER  IX. 


OF   THE    PERILS    IlfSURBD   A0AIN8T. 


The  several  perils  or  causes  of  loss  against  which  the  under* 
writers  agree  to  indemnify  the  insured  are  enumerated  in  the  policy 
in  the  following  order,  viz.  **  Touching  the  adventures  and  perils 
which  we  the  assurers  are  contented  to  bear  and  do  take  upon  us  in 
this  policy  ;  they  are  of  the  seas,  men  of  war,  fire,  enemies,  pirates, 
rovers,  thieves,  jettisons,  letters  of  mart  and  countermart,  surprizals, 
takings  at  sea,  arrests,  restraints  and  detainments  of  kings,  princes, 
and  people  of  what  nation,  condition,  or  quality  soever,  barratry  of 
the  master  and  mariners,  and  all  other  perils,  losses,  or  misfortunes, 
that  have  or  shall  come  to  the  hurt,  detriment,  or  damage,  of  the 
said  fihip,  &c.  or  any  part  thereof."    The  words  *  take  upon  them- 
selves,' in  the  commencement  of  this  paragraph,  have  a  peculiar 
force  ;  and  shew  that  the  underwriters  place  themselves  in  the  sit- 
nation  of  the  insured  as  far  as  regards  the  specified  causes  of  loss,  (a) 
We  shall  consider  each  of  the  enumerated  perils  in  the  order  in 
which  they  occur  :  viz.  1.  Perils  of  the  sea.     2.  Fire.     S.  Enemies. 
4.  Pirates,  rovers,  thieves.     5.  Jettisons.     6.  Arrests,  restraints,  and 
detainments  of  kings,  princes  and  people.    7.  Barratry.  8.  Mortality 
of  slaves  or  living  animals.     9.  AH  other  perils,  losses  and  misfor- 
tunes, that  have  or  shall  come  to  the  damage  of  the  insured. 
1.  Peribof  *1.  Losses  by  perils  of  the  sea,   are  those  which 

^^  >0^  happen  from  the  sea,  and  are  necessarily  incidental 

to  a  ship  engaged  in  a  sea  voyage ;  such  as  those  occasioned  by 
the  winds  and  waves ;  by  lightning,  storms,  and  tempest ;  by 
rocks,  sands,  and  other  natural  causes.  (6)  Those  accidents  are 
included  which  arise  (according  to  the  expression  of  Emerigon)  ex 
mariMt  tempestatU  discrimine :  (c)  whether  usual  or  extraordinary, 
whether  foreseen  or  unforeseen.  When  a  ship  founders,  oris  strand- 
ed, or  wrecked,  from  any  cause  of  this  nature,  the  loss  is  strictly 
and  properly  ascribed  to  the  perils  of  the  sea.  In  a  late  case  where  a 
transport  in  government  service,  being  insured  for  twelve  months, 
in  port  and  at  sea,  was  ordered  in  the  course  of  her  service  (d) 
into  a  dry  harbour,  the  bed  of  which  was  hard  and  uneven,  and 
on  the  tide  leaving  her  she  sustained    damage    by  taking    the 

(a)  BuUer  ▼  Wildman,  3  B  fc  Aid  40S.  and  though  the  author  adds  that  in  inaor- 

jh)  Vide  Com  Di^  Merchant,  E  9  cit.  ance  it  has  a  larger  sense  and  comprehends 

S  Rol  Abr  S48  1  35.    Salk  443.    Shower,  all  accidents  on  the  sea,  yet  our  law  rather 

SS3.    Shaw  vFeltonyS  East,  109.  inclines  to  the  strict  interpretation.    5  M 

(c)  Emma  1  Vol  o    18  iti  prine  says  fc  S  464,  465,  466. 

that  this  is  tne  proper  meaning   of  the  (d)  5  B  <i  A  164, 165. 

words  *  perils  of  theses',  (fortunes  doner) 

(•«14)  (*J15) 
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ground ;  this  was  considered  a  loss  by  the  perils  of  the  sea.  (e) 
This  loss  was  very  similar  to  that  of  stranding.  (/)  It  is  the 
proximate  cause  which  must  be  regarded  in  considering  whether 
a  loss  is  to  be  ascribed  to  a  particular  peril  or  not.  Thus,  in  the 
case  of  a  policy  on  goods,  warranted  free  from  capture  and  seizure, 
when  the  ship  was  stranded  on  a  shoal  within  a  few  miles  from 
the  port  of  destination,  disabled  from  proceeding,  and  lost;  but 
while  she  lay  in  the  sand  she  was  seized  by  the  commander  of  the 
place  at  which  she  was  stranded,  and  the  goods  were  confis- 
cated by  him,  this  was  a  loss  by  the  perils  of  the  sea.  {g)  In  this 
case  the  perils  of  the  sea  were  the  proximate  cause  of  a  total  loss, 
and  the  subsequent  act  of  seizure  and  confiscation  did  not  vary 
the  case.  And  a  loss  is  properly  ascribed  to  the  perils  of  the  sea, 
when  they  are  the  immediate  and  proximate  cause  of  the  loss,  al- 
though another  remote  or  intervening  cause  may  have  contributed 
to  bring  the  ship  into  danger.  As  in  the  case  of  collision,  where 
*the  ship  insured  is  run  down  by  another  vessel,  without  any 
blame  being  imputable  to  either,  (h)  or  where  the  collision  hap- 
pens through  the  default  of  the  other  vessel,  (t)  or  even  from  the 
neglect  of  the  crew  of  the  ship  insured,  (k)  the  loss  in  each  case 
seems  to  be  properly  ascribable  to  the  perils  of  the  sea ;  for  al- 
though mismanagement  and. neglect  may  have  contributed  to 
bring  the  two  ships  into  contact,  the  loss  is  immediately  occa- 
sioned by  the  force  of  the  winds  and  waves.  So  where  a  mer- 
chant vessel  was  taken  in  tow  by  a  British  ship  of  war,  and  was 
in  consequence  exposed  to  a  tempestuous  sea,  which  injured 
goods  on  board  of  her,  this  damage  was  properly  ascribed  to  the 

Eerils  of  the  sea.  The  loss  indeed  might  have  been  stated  to  have 
appened  either  from  the  perils  of  the  sea  or  from  seizure  and  de- 
tention ;  but  the  perils  of  the  sea  were  the  immediate  cause  of 
the  loss,  (l)  So  where  a  press-gang  seized  two  of  the  mariners, 
who  had  been  dispatched  to  cast  off  a  rope  while  the  ship  was 
moving  from  port  to  port  in  a  harbour,  and  the  vessel  in  conse- 
quence ran  ashore,  this  was  considered  as  a  loss  by  the  perils  of 

(e)    Fletcher  v  Ini^Hs,  2  B  &  A  315.  circumstances  of  the  loss,  as  stated  in  the 

and  see  id  460.      When  not  so,  5  B  &  A  declaration  must  correspond  with  the  facts. 

161  infra,  818.     Semb  ace  as  to  injury  to  Gre^son  ▼  Gilbert,  Park  103.     The  neg- 

goods  by  ship's  striking?  on  an  anchor.    4  lect  or  default  of  a  statute  ^i^ot  is  no 

( &  Ores  741.    7  B  &  C  219.  bar,  unless  the  want  of  a  pilot  or  of  a 

(/)    As  to  the  meaning  of  the  term  duly  qualified  pilot  hns  arisen  from  the  ra- 

^•trandinff,' see  post,  tit  Memorandum.  fusal  of  the  manter  to  take  one,  or  from 

(g)  Hahn  y  Corbett,  8  Bing  Rep  205.  his  wilful  neglect  in  not  heaving  to,  &c 

Bowrett  V  Hentigg,  I  Holt,  149  S  P.  «cc.       6  Geo  4  c  125  s  56.  which  may 

(A)    BuUer   and  Others  ▼  Fisher   and  serve  also  to  explain    the  former  act,  58 

Others,  3  Esp   Rep  67.      3  Taunt  4,  5  G  3  c  39  sS6,  30.      4  M  3:87.      1  Bro  Sc 

8  C.      Abbott  on  Ship  5th  ed  855.    4  Bin?  388.    3  Price,  302.    3  Stark  18.     7 

Campb  889.    1  Stark  1 38.      5  M  &  S  466.  Taunt  25^.    1  Moor  4  S  C.  Flolt,  35, 39  S 


(i)  Smith  V  Scott,  4  Taunt  186.  C.    7  Taunt  309.     15  East,  384.    Peake'a 

(^)  4  Taunt  127.    2  Barn  &  Aid  75.    5    Rap  107  as  to  which   Bee6  G  4cl85  s  &S. 
id   171,  which  cases  qualify   Gregson  v    55  and  post. 


Gilbert  Park  103  as  cited  bv  Lawrence,  (I)  Hagedom  and  Others  v  Whitmora, 

J,  6T  R  656;  but  alitor,  if  the  owner  I  Stark  Rep  157;  but  semb  that  the  loss 

or  master  be  originally  guilty  of  default  in  might  have  been  stated  by  capture  and 

not  providing  a  sufficient  and  competent  detention,  per  Lord  EUenborougfa,  id  ibid, 
erew,  14 East, 481.     7TR160.    But  the 

(♦216) 
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the  sea,  for  which  the  underwritere  were  held  liable,  (m)  The  act 
of  the  press-gang  in  this  case  could  scarcely  be  considered  a^  the 
cause  of  the  loss,  for  although  all  the  bands  should  be  taken  out 
of  a  ship,  the  ressel  may  still  be  taken  up  and  saved  ;  the  damage, 
therefore,  was,  strictly  speaking,  occasioned  by  a  marine  peril. 
So  where  the  captain  was  guilty  of  gross  misconduct,  amounting 
*to  barratry,  in  cutting  the  ship's  cable,  and  allowing  it  to  drift  on 
the  rocks :  this  was  considered  as  a  loss  by  the  perils  of  the 
sea.  (n)  The  immediate  cause  of  the  loss  was  the  violence  of  the 
winds  and  waves  acting  upon  the  ship,  through  the  medium  of 
the  captain's  mismanagement  So,  in  general,  a  loss  occasioned 
by  a  peril  of  the  sea  is  embraced  by  the  terms  of  a  policy,  aU 
though  it  is  remotely  attributable  to  the  negligence  of  the  master 
and  mariners ;  for  although  there  is  an  implied  warranty  on  the 
part  of  the  insured  to  provide  the  ship  in  the  first  instance  with  a 
sufficient  crew,  yet  the  insured  do  not  undertake  for  the  conduct 
of  the  crew  during  the  voyage.  And  therefore,  where  the  ship 
grounded,  in  consequence  of  the  watch  on  duty  having  fallen 
asleep,  this  was  considered  as  a  loss  by  the  perils  of  the  sea,  for 
which  the  underwriters  were  liable,  (o) 

The  instances  in  which  the  insurers  are  not  liable  for  a  loss 
under  the  description  of  the  perils  of  the  sea,  occur,  when  the  loss 
is  not  attributable  to  a  marine,  but  to  a  land  peril ;  or  when  the 
loss,  though  it  happened  on  the  sea,  is  not  occasioned  by  the  sea, 
but  by  some  extrinsic  and  collateral  force,  or  by  the  nature  of  the 
thing  insured  ;  or,  when  the  perils  of  the  sea  are  not  the  imme- 
diate, but  only  a  remote  cause  of  the  loss.  Thus,  where  a  ship 
insured  for  twelve  calendar  months  in  government  service,  in  all 
places,  in  port  or  at  sea,  was  laid  down  in  safety  upon  Gosport 
Beach  to  be  repaired,  (at  a  place  where  ships  are  usually  placed 
for  that  purpose,)  but  on  the  rising  of  the  tide  became  filled  with 
water,  and  was  also,  in  consequence  of  the  shores  which  sup- 
ported her  being  forced  away  by  the  tide,  much  bilged  and 
damaged  ;  this  was  considered  as  a  loss  by  land,  and  not  a  sea 
peril,  (p)  So,  in  another  case,  where  the  ship  was  strained,  in 
consequence  of  being  hove  down,  and  drawn  up  on  the  land 
where  she  bilged,  Lord  Kenyon  ruled  that  this  was  not  a  loss 
by  a  peri)  of  the  sea.  (q)  So,  where  a  ship  was  placed  in  a  graving- 
dock  (containing  two  or  three  feet  of  water)  to  be  repaired,  and 
*whilst  there,  by  the  violence  of  the  -  wind  and  weather,  was 
thrown  over  on  her  side,  whereby  she  struck  the  ground  with 
great  violence,  and  was  UIged,  &c. ;  this  was  not  considered  a 
loss  by  the  perils  of  the  sea.  (r)    The  three  last  cited  cases,  which 

(m)  Hodgson  ▼  Malcolm,  S  New  Rep  (q)   Rowcrofl  ▼  Dunimore,  3  Taant 

336.    Mansfield,  C  J,  diss.  S28.  and  vide  4  M  &  S  88  per  Bailey,  Jus, 

{n\  Heyroanv  Parish,   8  Campb  150.  the  damage  was  primarily  aland  damage, 

citeaSTaunt  375,  and  2  Marsh  Kep  74,  the  injury  was  from  the  ship's  tumbling 

75.    8  C  diet  of  Gibbs,  C  J.  oTer. 

(o)  Walker  ▼  Maitland,  5  B  &  A  171.  (r)  Phillips  and  Others  v  Barber,  5  B  fc 

and  see  Busk  t  Roy  £zch  Ass,  8  id  75.  A  161.    Aiiter  where  ship  in  course  of 

( jt)  ThoBpson  ▼  Whitmore,  3  Taunt  voyage,  tbon^  in  dry  harbour.    S  B  fc  A 

SS8.  and  see  next  ctsea ;  tad  as  to  ttrand-  315, 460  ant^  S15  and  as  to  stranding, 
tag,  4  M  It  8  88. 

(*«17)  (*«18) 
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turned  upon  peculiar  circumstanceSy  were  not  decided  upon  the 
ground  that  the  losses  were  not  embraced  by  the  policies  which 
bad  been  effected,  but  on  the  ground  that  the  losses  were  mis- 
described,  in  being  stated  to  have  happened  through  the  perils  of 
the  sea. 

And  so,  although   authorities  are  to  be  found  which  seem  to 
import  that  any  loss  which  happens  on  the  sea,  or  is  incidental  to 
a  maratime  adventure,  may  be  described  as  having  happened  by 
the  perils  of  the  sea ;  as,  for  instance,  a  loss  by  pirates  or  men  of 
war ;  (s)  yet  as  these  causes  are  specifically  enumerated  in  a  policy, 
and  the  specific  enumeration  of  them  would  be  unnecessary  if  they 
were  embraced  by  the  general  term,  perils  of  the  sea,  it  seems 
clear  that  that  phrase  ought  to  receive  a  more  limited  interpreta- 
tion.    And,  therefore,  where  a  merchant  vessel  was  fired  upon  at 
sea  by  a  British  ship  of  war,  who  mistook  her  for  an  enemy,  and 
the  goods  were  sunk  by  this  means.  Lord    EUenborough  ruled, 
that  the  loss  could  not  be  ascribed  to  a  peril  of  the  sea,  although 
it  was  one  of  the  losses   and  mbfortunes   for  which  the   under- 
writers were  liable,  (t)    He  said  that  it  was  a  peril  on  the  sea,  but 
not  a  peril  of  the  sea.     And  so  his  Lordship  intimated,  that  if  a 
ship,  while  under  sail,  were  sunk  by  a  land  battery,  that  could 
not  be  considered  a  loss-by  the  perils  of  the  sea.     And  so  a  loss  by 
worms  (u)  or  rats  {x)  eating  holes  in  the  bottom  of  the  ship,  is  not 
*a  loss  by  the  perils  of  the  sea,  nor  is  it  one  for  which  the  under- 
writers are  liable  ;  although  a  loss  of  this  nature  may  take  place  at 
sea,  it  does  not  arise  from  a  peril  of  the  sea,  but  from  a  wholly  dif- 
ferent cause,  viz.  the  nature  of  the  property  upon  which  the  insur- 
ance is  made.     Nor  can  a  loss  be  properly  ascribed  to  the  perils  of 
the  sea,  when  they  were  only  the  remote,  and  not  the  immediate 
and  proximate  cause  of  the  loss  ;  for  it  is  a  maxim  that  injurecauaa 
proxima  non  remota  spectatur.  (y)     And,  therefore,  where  a  ship  was 
driven  by  a  gale  of  wind  on  the  coast  of  France  and  captured.  Lord 
Kenyon  ruled  that  this  was  a  loss  by  capture,  and  not  by  the  perils 
of  the  sea :  for  although  the  ship  would  not  have  been  captured, 
unless  she  had  been  driven  upon  the  enemy's  coast,  yet  the  stress  of 
weather  was  only  the  remote,  and  not  the  immediate  cause  of  the 
loss,  (z)     So,  if  a  ship  meet  with  sea  damage  which  checks  her  rate 
of  sailing,  so  that  she  is  taken  by  an  enemy  from  whom  she  would 

post.    The  instaoce  cited  at  the  end  of  the  il,  loss,  &c.  see  iofra,  and  compare  1  Stark 

case  of  Barrow  v  Bell,  4  B  &.  C  741.  note  157  infhi. 

(a),  is  perhaps  a  loss  by  perils  of  the  sea.  (u)  Rohl  v  Parr,  1  Esp  Rep  44.    Policy 

7B&C219.  on  ship.    Lord  KenyoD  led  the  case  to 

h)  Pickerinff  v   Barkley,   S  Roll  Abr  the  jury,  who  found  that  this  was  not  a 

S4Spl10.     Stile  13S.    Salk443.    Shower,  loss  within  a  policy.    And  see  the  next 

.^23.    Barton  t   WoUiford,  Comb  56.    S  case  which  was  on  goods. 

Mol  c  7  s  14.    4  Mod  60.    Com  Dig  Mer-  (x)  Hunter  ▼  Potts,  4  Campb  803. 

chant,  E  9,  but  alitor  then  of  capture  by  (y)  Per  BuUer,  Jus,  Nesbitt  y  Lushing 

an  enemy,  id  ibid  citing.  Skin  3.    Vide  ton,  4  T  R  788.    Jones  y  Schmoll,  1  T  R 

Abbot,  5  Ed  254.  130.  note,  and  cases  infra. 

(t)  CuUen  ▼  Butler,  4  Camp  289.  1  Stark  (z)  Green  and  Others  t  Emslie,  Peake 

1S8  S  C.     6  M  &  S  461  S  C.     Another  Rep  212.  recognized  by  Lord  EUenborough, 

coant  was  added  upon  which  plaintiff  had  12«Kast,  653, 4.     Vide  Kemp  ▼  Vigne,  1  T 

jodgment,  id  ibid.    SB&A404ai  aper-  R304.    Hahn  ▼Corbett.8BiDg205,911. 

(*«19) 
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otbenrise  hare  escaped,  the  loss  i»  to  be  ascribed  to  the  capture,  and 
not  to  the  sea  damage,  (a)  And  so,  on  a  like  principle,  where  an 
American  ship  from  JWw  York  to  London  warranted  free  from 
American  condemnation,  having  for  the  purpose  of  eluding  her 
national  embargo  sailed  away  in  the  night,  was  by  force  of  the  ice, 
wind,  and  tide,  driven  on  shore,  where  she  sustained  only  partial 
damage,  but  was  seized  the  next  day,  and  afterwards,  with  great 
difficulty  and  expense,  got  oS,  and  iSnally  condemned  by  the  Ameri- 
can government  for  a  breach  of  the  embargo,  the  Court  of  King's 
Bench  held,  that  the  loss  was  to  be  ascribed  to  the  American  em- 
bai^go,  which  was  excepted  out  of  the  policy  ;  and  that  the  insured 
could  not  recover  for  a  partial  damage  which  the  ship  had  sustained 
by  the  sea,  but  which  was  rendered  immaterial  on  account  of 
the  ultimale  cause  of  the  loss,  from  which  the  underwriters  were 
exempted.  (^) 

In  the  case  of  goods  which  have  been  sold  by  the  master  in  a 
foreign  port,  to  repair  damage  sustained  by  the  ship  in  a  storm,  the 
underwriters  are  not  liable  for  the  value  of  the  goods.  For  *here, 
although  the  perils  of  the  sea  are  connected  with  the  loss,  they  are 
not  the  immediate  cause  of  it ;  the  loss  arises  from  the  want  of 
funds  and  credit  on  the  part  of  the  captain,  and  ought  to  fall  upon 
the  ship,  not  upon  the  underwriters  on  goods.  It  is,  perhaps, 
doubtful  in  such  a  case,  whether  the  goods,  in  a  legal  sense,  can  be 
said  to  be  lost  by  their  owner.  And,  therefore,  under  a  policy  on 
goods,  where  the  ship  being  disabled  by  the  perils  of  the  sea,  was 
obl^^  to  go  into  port  to  be  repaired,  and  in  order  to  defray  the 
expenses  of  such  repmrs,  the  master,  having  no  other  means  of 
raising  the  money,  sold  part  of  the  goods^and  applied  the  proceeds 
in  payment  of  these  expenses  ;  it  was  held,  that  the  underwriters 
were  not  answerable  for  this  loss,  (c)  Nor,  in  the  case  of  a  freight 
policy,  are  the  underwriters  liable  for  the  loss  of  freight,  ]»  conse- 
quence  of  part  of  the  goods  being  left  behind  by  the  captain^  on 
account  of  their  being  so  damaged  in  a  storm  that  they  are  liable  to 
ignition^  and  that,  to  enable  him  to  carry  them  forward,  a  process 
must  be  undergone,  and  the  ship  detained,  at  an  expense  which 
would  be  equal  to  the  amount  of  the  freight,  (d) 

When  a  ship,  having  sailed  on  the  voyage  insured,  is  not  heard 
of  for  a  considerable  time,  it  will  be  presumed  that  she  foundered 
at  sea.  And  this  presumption  was  adopted  by  a  court  and  jury  on 
the  examination  of  merchants,  in  a  case  where  the  ship  was  war- 
ranted free  from  capture  and  seizure,  and  was  not  heard  of  for  a 
very  long  period;  die  witnesses  saying  that  the  loss  was  to  be 
ascribed  to  the  perils  of  the  sea,  rather  than  to  any  other  cause, 
since  other  kinds  of  losses  are  usually  heard  of.  (e)  It  has  been 
sud,  that  by  the  practice  of  insurers,  a  ship  wUl  be  deemed 
lost  if  not  heard  of  in  six  months  after  her  departure  for  any  port 

(m)  is  East, 653, 654.  and  see  Fonter  SB&C7.    4Biag  131.    And  sea  as  to 

▼  Chiistie,  11  East,  809,  in  judgment.  power  of  master  to  sell,  5  B  fc  Aid  617. 

(h)  IJTie  T  Jansoo,  18  East,  648.  1  Bing  843.    3  B  &  C   196. 

(e)  Powell  V  Gudgeon,  5  M  &  S  431.  {d\  Moody  v  Jones,  4B  &  Cr  994. 

and  M88.    Sarquy  and  Others  ▼  Hobeon,  (e)  Green  v  Brown,  8  Stra  1 199. 
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of  Europe^  or  after  the  last  intelligence  from  her ;  and  m  twelre 
months  if  for  a  greater  distance.  (/)  But  the  law  of  thb  country 
does  not  assign  any  precise  period  at  which  the  conclusion  of  the 
ship's  loss  is  to  be  drawn ;  {g)  the  validity  of  the  presumption 
^therefore  depends  upon  the  circumstances  of  each  particular  case, 
such  as  the  nature  of  the  voyage  and  its  probable  duration,  the  state 
of  the  weather,  and  other  circumstances  to  which  no  general  rule 
can  safely  be  applied.  The  presumption  is  strengthened,  if  it  ap- 
pear that  the  ship  in  the  course  of  the  voyage  was  taken  by  an  ene« 
my  and  ransomed,  but  in  a  very  damaged  condition ;  {h)  or  that 
other  ships  which  sailed  at  the  same  time  had  arrived  since.  In 
one  case,  where  a  ship  and  cargo  were  insured  from  Havanna  to 
Flandersj  the  ordinary  duration  of  the  voyage  being  about  seven 
weeks,  and  they  were  not  heard  of  for  the  space  of  nine  months,  a 
total  loss  was  presumed,  (i)  So  the  evidence  was  deemed  sufficient 
to  raise  a  presumption  of  loss,  in  the  case  of  a  policy  from  an  Eng- 
lish to  a  foreign  port,  where  it  was  proved  that  the  ship  had  not 
been  heard  of  in  this  country  after  she  sailed,  without  calling  wit- 
nesses from  her  port  of  destination  to  shew  that  she  never  arrived 
there,  {k)  When  it  is  said  that  a  ship  has  not  been,  heard  of,  it  is 
generally  understood  to  mean,  that  no  intelligence  has  been  received 
from  persons  capable  of  giving  an  authentic  account.  And  in  the 
case  of  a  policy  on  goods  by  a  certain  ship,  when  it  was  proved  that 
the  ship  sailed  on  her  voyage  with  the  goods  on  board,  and  never 
arrived  at  her  port  of  destination,  and  that  a  few  days  after  her  de* 
parture,  a  report  was  heard  at  the  place  from  which  she  had  sailed, 
that  she  had  foundered  at  sea,  but  that  the  crew  were  saved  ;  this 
was  deemed  sufficient  evidence  of  a  loss  by  the  perils  of  the  sea, 
although  it  was  objected  that  the  plaintiff  ought  to  have  called  some 
of  the  crew,  or  to  have  shewn  that  he  had  ineffectually  endeavored 
to  procure  their  attendance,  (l) 

To  charge  the  underwriters  on  the  ground  of  this  presumptive 
loss,  evidence  must  be  given  as  in  other  cases  that  the  ship  once 
sailed  on  the  voyage  insured,  for  which  purpose  a  clearance, 
charter  party,  licence,  or  convoy  bond  for  the  particular  voyag'e 
will  be  good  evidence,  (m)  If  the  underwriters  pay  the  amount  of 
their  insurance  under  a  supposition  that  the  ship  was  lost,  and  a 
subsequent  discovery  shews  that  they  were  mistaken,  it  has  been 
*said,  that  they  may  support  an  action  against  the  insured  to  recov^- 
er  back  the  money  paid,  (n)  But,  according  to  a  late  authority, 
if  the  ship  re-appear,  it  will  be  for  the  benefit  of  the  underwriters, 
who  may  take  possession  of  her  as  upon  an  abandonment,  (o) 


(/)    Park  107.  and  quere  if  tweWe  (m)  Cohen  v  Binckley,  9  .  Campb  51. 

months  be  not  too  short  in  the  case  of  1  Taunt  849  S  C.    Marshall  v  Parker,  % 

India  voyages,  id  ibid.  Campb  70. 

(g)  Iloastman  v  Thornton,  1  Holt,S49.  (n)  1  Salk  92.     Chataeld  ▼  Paxton,  9 

(k)  Newby  t  Read,  3  Qeo  3.     Park  East,  471  sed  qosre.    When  not,  Bilbie  ▼ 

106.  Lumley,  2  East,  469.    As  to  the  oflTsnce  of 

(t)  Houstman  ▼  Thornton,  1  Uolt,  843.  wilfully  casting  away  a  ship  and  the  pun* 

(k)  Twemlow  and  Others  v  Oswin,  8  ishment  for  it,  see  post,  tit  Barratry,  and 

Campb  86.  slat  43  Geo  3113  there  cited. 

(Q  Kostar  v  Read  and  Othen,  6  B  &  (o)  Houstman  ▼  Thornton,  1  Holt,  842. 

C  19.  Da  Costa  v  Firth,  4  Burr  1966. 
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tFire.  '^^^  iD3ured  are    also  protected   against  losses  by 

(ire.  (p)  And  where  a  ship  was  burned  by  the  captain 
to  prevent  her  from  falling  into  the  hands  of  the  enemy,  this  was 
held  to  be  a  loss  within  the  policy,  (q)  Whether  the  (ire  is  occasion- 
ed (as  observed  by  Lord  Ellenborough)  by  a  common  accident,  or 
by  ligUtning,  or  by  an  act  done  in  duty  to  the  state,  cannot  be  mate- 
rial. Nor  can  it  make  any  difference,  whether  the  ship  is  thus  de- 
stroyed by  third  persons,  or  by  the  captain  and  crew  acting  with 
loyalty  and  good  faith.  Fire  is  still  the  causa  causanSj  and  is  express- 
ly covered  by  the  policy,  (r)  A  loss  arising  from  this  cause  is  em- 
braced by  the  policy,  although  it  is  remotely  attributable  to  the  ne- 
glect of  the  master  and  mariners  ;  for  although  the  insured  are  orig- 
inally bound  to  provide  a  captain  and  crew  of  competent  skill,  they 
do  not  undertake  for  the  conduct  of  thct^rew  in  a  subsequent  period 
of  the  voyage,  (s)  It  would  be  otherwise  if  the  property  at  the  time  of 
the  insurance  contained  within  itself  a  latent  principle  of  ignition. 
As  if  goods  are  put  on  board  the  ship  in  a  damaged  state,  and  are  in 
consequence  liable  to  effervesce,  and  generate  the  fire  by  which  they 
are  consumed,  the  underwriters  are  liable  for  the  loss  of  the 
goods,  (f) 

J  Enemies.         ^®  ^^^^  ^^^^  proceed  to  the  consideration  of  losses 

by  enemies. 

A  loss  by  enemies  occurs  when  ship  or  goods  are  taken  as 
prize  jure  bellL  The  word  "  enemies "  is  used  in  the  policy  in 
contradiction  to  the  term  "  pirates,  rovers,  thieves  :'*  the  former 
•term  referring  to  acts  committed  in  lawful  warfare  ;  (u)  the  latter 
to  acts  of  depredation  committed  without  the  sanction  of  a  lawful 
government. 

When  a  capture  by  enemies  takes  place,  the  underwriters  are 
liable,  whether  the  property  in  the  ship  captured  has  been  altered 
or  not.  By  the  marine  law  as  estc\blished  it)  England,  there  is  no 
change  of  property  in  favour  of  the  captors  before  condemna- 
tion ;  (x)  and  by  the  statute  29  Geo.  2.  c.  34.,  the  jus  postliminii 
was  continned  for  ever,  (y)  But  although  writers  have  formerly 
argued  in  cases  of  insurance  upon  the  distinction  whether  the  pro- 
perty was  or  was  not  changed  by  the  capture  so  as  to  transfer  a 

(f)  Maples  T  EameK,  2  Stra  1243.    1  town  ;  and  that  as  a  war  may  begin  by 

Ban  348.     4  T  R  206.     1  T  R  27.    26  hostilities  only  it  may  end  by  a  cessation 

Geo  3  c  86  s  2.     53  Qeo  3  c  1 59.  of  arms.    See  also  Com  v  Bruce,  12  East, 

(9)  Gordon  y  Rimington,  1  Carapb  123.  225. 

3  B&  Aid  398.    5  M  &  S461.  (x)  March  1 10.     1  Rol  A  R  139.    3  id 

(r)  Id  ibid.    Aastin  and  Others  ir  Drew,  97.     Garth  423.     8  T  R  24.     2N  R  319, 

6  Taiiot436.  S  Marsh  130  S  C.  4  Campb  320.     Abbott,  5  Ed  16. 

360  S  C.  {y)  The  stat   3  i  Geo  3  c  66  s  42  &  43 

(s)  Bosk  V  Royal  Exchange  Assurance  Geo  3  c  160  s  39  (prize  acts  which  expired 

Compaoy,  2  B  &  A  73.     Walker  v  Mait-  with  the  late  war  with  France)  directed 

land,  5  id  171,  and  sec  4  Taunt  127,128.  restitution  on  payment  of  salvage  except 

7  B  &  C  819.  when  the  ships  had  been  set  forth  by  the 
^  (I)  Boyd  T  Dubois,  3  Cambp  133.  Po«  enemy  as  ships  of  war,  when  they  were 
lieyoB  hemp.  to  belong  wholly  to  the  rccaptors.    Bjr  29 

(m)  In   Spencer  V  Franco,   Beawes  4th  Geo  2  c  34  s  24,   in  that   case  a  moiety 

Ed  316.    Lord  Hardwicke  declared  that  was  to  be  paid   as  salvage.     See  former 

a  war  might  begin  without  an  actual  de-  acts  as  to  salvage.     17  Geo  2  c  34  s  20. 

claration  or  proclamation  as  in  that  case  13  Geo  2  c4  9  18. 
by  laying  siege   to  Gibraltar,  a  garrison 
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complete  right  from  the  enemy  to  a  recaptor  or  neutral  vendee 
against  the  former  owner,  yet  a  different  rule  has  been  for  a  long 
time  established.     For  it  was  declared  by  Lord  Mansfield,  that  arbi- 
trary notions  concerning  the  change  of  property  as  between  the 
former  owner  and  recaptor,  or  vendee,  ought  never  to  be  the  rule  of 
decbion  as  between  the  insurer  and  the  insured  upon  a  contract  of 
indemnity.     As  well,  be  said,  might  the  question  concerning  the 
change  of  property  be  raised  in  an  action  against  the  hundred  for  a 
robbery.     The  liability  of  the  underwriters  depends  upon  the  fact 
of  the  loss,  and  not  upon  any  technical  rule  concerning  the  change 
of  property,  {z)    The  ship  and  goods  are  lost  by  the  capture,  al- 
though they  are  never  condemned  at  all,  nor  carried  into  any  port 
or  fleet  of  the  enemy,  (a)     This  *construction  of  the  policy  is  sup- 
ported by  the  principle  of  convenience  :  for  if  the  question  depend 
upon  the  fact,  every  man  can  judge  of  the  event  before  the  money 
is  paid  ;  but  if  the  question  turned  upon  speculative  refinements 
drawn  from  the  law  of  nations,  or  the  Roman  jus  postliminii  con- 
cerning the  change  and  revesting  of  property,  cases  of  doubt  and 
difficulty  might  frequently  arise,  (b)     And  this  construction  is  also 
the  more  reasonable,  as  a  taking  by  pirates,  or  under  a  commission 
when  there  is  no  war,  will  not  change  the  property,  and  yet  the  un- 
derwriters agree  to  answer  for  these  as  well  as  for  losses  by  enemies. 
Circumstances  which  occur  after  the  capture,  can  have  no  other 
effect  upon  the  policy  than  to  show  the  extent  to  which  the  under- 
writers are  liable,  and  whether  the  loss  is  total  or  partial.     For^ 
as  in  the  case  of  capture,  there  is  always  a  spes  reeuperandi^  a  loss 
of  this  description  is  not  necessarily  total,  (c)     If  the  owner  him- 
self retake  at  any  time,  he  will  be  again  entitled ;  and  by  act  of 
parliament,  if  an  English  vessel  retake  the  ship  before  condemna- 
tion, or  afterwards,  the  owner  is  entitled  to  restitution  upon  pay- 
ment of  stated  salvage,  (d)     Prima  facicy  indeed,  a  capture  amounts 
to  a  total  loss  ;  and*  if  the  possession  of  the  captors  continue,  or 
even  though  a  recapture  takes  place,  if  the  ship  be  under  a  disabi- 
lity to  complete  her  voyage,  and  the  adventure  be  not  only  retarded, 
but  in  effect  destroyed,  the  underwriters  will  be  liable  for  a  total 
loss,  if  notice  of  abandonment  be  given  when  necessary,  (e)     Oo 
the  other  hand,  when  a  capture  is  followed  by  recapture,  and  the 

(x)  G088  and  Others  v  Withers,  S  Burr  retaken  the  owner  had  no  jus  postHminii ; 
694.    Hamilton  v  Mendy,  id  1209.  and  this  was  the  general  law  of  Europe 

(a)  2  Burr  ubi  sup.    In  5  M  &  S  426.    until  a  late  period,  1  Edw  A  R  185. 

Mr  Justice  Holroyd  said,  if  the  ship  had  (c)  Goss  v  Withers,  2  Bur  696,  697.  Id 
been  conveyed  infra  pncsidia  and  con-  1198.  Milles  t  Fletcher,  Dougl  219.  4 
demned,  the  loss  would  have  been  total ;-  M  &S  393, 576.  5  id 418. 447. 
but  even  then,  according  to  the  principles  (d)  Per  Lord  Mansfielcl,  2  Burr  696,  see 
laid  down  by  the  learned  judge,  the  loss  43  Geo  3  160  8  39  which  excepted  ships 
would  hav6  been  only  partial,  if  the  ship  used  by  the  enemy  as  ships  of  war.  So- 
had  been  regained  by  tne  insured  before  pra  note  (y). 
an  aetion  brought  on  the  policy.  (e)  Goss  v  Withers,  2  Burr  683.    Milles 

(b)  Irt  this  country  by  act  of  Parliament,  v  Fletcher,  Dougl  219.  Rotch  v  Edre,  6 
restitution  is  to  be  made  on  payment  of  T  R  413.  M*Irver  v  Henderson,  4  M&S 
salvage,  but  formerly  where  a  ship  was  576.  Cologan  v  London  Assurance  Corn- 
taken  and  carried  inmi  pnesidii  and  cspc-  pany,  5  M  &  S  447,  and  see  post  as  to 
cially  after  sentence  or  condemnation,  it  abandonment  and  the  distinction  between 
became  the  property  of  the  captor ;  and  if  total  and  partial  losses. 
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ship  is  enabled  to  proceed  to  ber  place  of  destination,  although 
the  market  or  royage  may  have  been  lost,  the  loss  becomes  total 
instead  of  partial^  and  the  underwriters  are  in  general  only  liable 
*to  the  extent  of  the  partial  loss,  (/)  although  notice  of  abandon* 
ment  was  given  at  the  time  of  the  capture,  (g) 

The  underwriters  are  liable  not  only  for  a  loss  strictly  occasioned 
by  the  forcible  act  of  the  captors,  but  also  for  charges  incidental  to 
the  capture  which  may  have  been  incurred  by  the  insured  in  the 
exercise  of  a  fair  and  honest  discretion,  for  the  preservation  of  the 
property.  The  conduct  of  the  insured  must  be  judged  of  by  rea- 
sonable principles ;  such  as  it  may  be  supposed  would  govern  men 
in  acting  for  themselves,  if  unprotected  by  insurance.  (Jk)  Hence, 
where  a  neutral  ship  was  unjustly  seized  as  prize,  and  being  libelled 
in  the  Court  of  Admiralty,  was  condemned  by  an  interlocutory 
decree  against  which  an  appeal  might  have  been  made,  but  the 
owners,  dreading  the  delay,  expense  and  hazard  of  an  appeal,  en- 
tered into  a  compromise  by  which  the  captors  agreed  for  a  sum  of 
money  to  suffer  a  reversal  of  the  sentence  to  take  place,  the  under- 
writers were  held  liable  for  the  money  paid,  (t)  The  captors  in  this 
case  at  the  time  of  the  compromise  were  in  possession  of  a  sentence 
although  an  unjust  one.  And  a  court  of  appeal  rarely  gives  costs 
or  damages  which  have  accrued  subsequently  to  the  original  sen- 
tence, since  those  damages  arise  from  the  act  of  the  judge  not  of 
the  parties.  Under  all  the  circumstances,  therefore,  the  owners  were 
thought  to  have  done  wisely  in  making  a  compromise.  The  cai^ 
was  worth  12,0002. ;  the  appeal  was  hazardous :  the  delay  certain. 
The  Dutch  deputy  in  England  negotiated  the  compromise:  the 
chamber  of  commerce  at  Amsterdam  ratified  it,  and  thought  it  rea- 
sonable. Had  the  whole  sentence  been  reversed  the  costs  would 
have  fallen  heavily  on  the  owners.  The  insurers  were  therefore 
liable  for  tins  average  loss  which  was  submitted  to  to  avoid  a  total 
one.  And  if  property,  taken  as  a  prize,  be  condemned  in  a  *court 
of  Admiralty,  it  is  not  necessary  for  the  insured  to  make  any  claim  or 
appeal  before  they  call  upon  the  underwriters,  (fc) 

The  ordinary  claim  in  case  of  capture  and  recapture  is  that  of 
salyage,  the  rates  of  which  are  usually  fixed  in  this  country  by  act 
of  parliament  passed  at  the  commencement  of  every  war.  On  re- 
cent occasions  these  rates  have  been  fixed  at  one-eighth,  where 

(/)  Hamilton  T  Mendiz,  8  Burr  1189.  captured  are  condemned  as  lawful  prizeL 

Bainliridge  v  Nelson,  lO;  East,    3!28.    3  the  captors  pacing  the  freight,  the  insured 

New  Rep  230.    M'Masters  v  Shoolbred,  may  recover  for  a  total  loss,  8  Campb  69, 

1  Eep  Rep  837.  (where  the  ransom  was  (x)  See  last  not. 

illegal,  8  T  R  876.)  4  Campb  38.  PatteN  (jk)  Tyson  v  Guemey,  3  T  R  477.  If 
■on  ▼  Ritchie,  4  M  &  S393.  Brotherstone  the  insured  afler  proving  a  capture  shew  a 
and  Othcrjf  Bart>er,  5  M  &S418.  Par-  recapture  upon  which  proceedings  were 
sons  T  Scott,  2  Taunt  363.  Wilson  v  had  m  the  Admiralty  Court  he  cannot  re- 
ForBier,6  Taunt  85.  1  Marsh  Rep  425.  cover  without  proving  the  proceedings  in 
^)  5  M  &  S  418.  4  id  .^3.  the  Admiralty  Court  under  seal,  thou^  ho 
(4)  Berens  v  Rucker,  1  Bla  Rep  313.  only  claim  the  amount  of  the  salvage  pro- 
See  as  to  amount  of  loss  where  unlawful  ceedings  and  sale,  ThcUuson  and  Others  v 
sebure  by  foreign  state  and  ship  repurchas-  Shedden,  8  New  Rep  888.  But  a  sen- 
ed  by  master  there  being  no  condemnation,  tence  of  condemnation  is  not  evidenco 
6TaaDt85.  1  Marsh  Rep  425  S  C.  If  without  first  proving  a  captuiv^arshall 
goods  protected  by  a  valued  policy  being  v  Parker,  8  Campb  69. 
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the  recapture  may  have  been  made  by  a  king's  ship,  and  one-sixth 
when  made  by  a  private  ship  ;  (Z)  but  recaptured  vessels  which  had 
been  previously  set  forth  by  the  enemy  as  ships  of  war  were  to  be- 
long wholly  to  the  recaptors,  and  not  to  be  restored  on  payment  of 
salvage. 

But,  with  respect  to  the  charges  for  which  the  insured  are  eiiti* 
tied  to  recover,  it  should  be  observed,  that  they  cannot,  accord- 
ing to  the  general  rule,  claim  to  be  indemnified  in  respect  of  a 
transaction  prohibited  by  the  laws  of  this  country ;  and  this  rule 
applies  in  cases  of  ransom.  For  although  actions  have  been 
formerly  maintained  on  ransom  bills  and  claims  of  this  nature  es- 
tablished against  underwriters,  (m)  yet  even  at  common  law  this 
species  of  contract  is  illegal,  since  an  alien  enemy  cannot,  in 
our  courts  of  justice,  sue  for  the  recovery  of  a  right  claimed  to 
be  acquired  by  him  in  actual  war ;  (n)  and,  by  the  statute  22 
Geo.  3.  c.  25.,  which  is  now  in  force,  it  is  declared  unlawful  for 
any  of  his  majesty's  subjects  to  ransom  or  enter  into  any  contract 
for  ransoming  any  ship  or  vessel  belonging  to  any  of  his  majesty's 
subjects,  or  any  merchandize  or  goods  on  board  the  same,  which 
shall  be  captured  by  the  subjects  of  any  state  at  war  with  his  ma- 
jesty, or  by  any  person  committing  hostilities  against  his  ma- 
jesty's ^subjects,  (o)  And  that  all  contracts  and  agreements  en- 
tered into,  and  all  bills,  notes,  and  other  securities  given  for  ran- 
som of  any  such  ship,  or  goods  on  board  the  same,  contrary  to 
the  act,  shall  be  void  in  law,  and  of  no  effect  whatsoever,  (p)  a  pe- 
nalty of  500Z.  with  costs,  being  recoverable  by  an  informer  against 
any  person  who  enters  into  this  species  of  contract,  (q)  The  same 
law  is  also  still  further  enforced  by  occasional  acts  of  parliament 
passed  during  the  existence  of  hostilities  in  which  we  have  been  en- 
gaged, (r)  These  statutes  prohibit  ransoms  effected  on  shore  as  well 
as  those  which  take  place  at  sea.  (s)  And,  therefore,  where  a  Brit- 
ish ship,  being  taken  by  a  French  privateer,  was  carried  into  Bergen 
in  jSTorwayy  and  condemned  by  a  French  consul  at  that  place,  the 
underwriters  were  held  not  liable  for  a  sum  which  the  insured  had 
paid  for  the  purchase  of  the  ship  on  its  being  offered  for  sale  by 
auction,  the  transaction  amounted  to  a  ransom,  and  was  therefore 
illegal.  (0  So,  where  a  ship  being  taken  during  the  last  war  with 
JVonce,  was  liberated  on  payment  by  the  master  of  a  sum  of  money, 

(0  43  Geo  3  c  ISO  a  39,  which    expired  Taunt  237.    7  id  443,  447, 

unth  the  war,  sSl.    By  sec  41  ships  reta-  (o)  22  Geo  3  c  25  s   1,  the  preamble  of 

ken  before  carried  into  the  enemy's  ports,  which  sets  forth  the  reasons  of  the  act. 

might  prosecute  their  voyages  in  manner  In  8  T  R  273  the  2  Geo  3  is  mentioned 

therein  mentioned ;  and  see  also  45  Geo  3  by  mistake  instead  of  22  Geo  3. 

c  72  8  7.    33  Geo  3  c  66  s  43.     13  Geo  2  (p)  22  Geo  3  c  25  8  2. 

c  4  8  18.     17  Geo  2  c  34  b20.    29  Geo  2  (9)  Id  s  3. 

c  348  24.  (r)  33  Geo  3  c  66  s  37—39.    43  G«o 

(m)  Record  v  Bettenham,  3  Burr  1734.  S  c  160  s  33—36.     8T  R273.    45  Geo 

1  Bia--563.     Cor  me  v  Blackburn,  Dougl  3  c  72  s  16,  now  expired,  which  pix>hibit- 

619  or  640.    Authon  v  Fisher,  Dou^l  226,  ed  ransom,  except  in  cases  of  extreme  ne- 

or  648,  in  note.    Yates  v  Hale,  1  T  R  73.  cessity,  to  be  allowed  by  court  of  Admi- 

M'Masters  v  Shoolbred,  1  Esp  Rep  237.  ralty. 

denied  8  T  R  277.  (5)  8  T  U  277. 

(n)  Id  ib.  ride  tamen,  an  exception,  6  (()  Uavelock  v  Rockwood,  8  T  R  268. 
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and  on  coDdition  of  bis  bringing  home  in  her  to  England  English 
prisoners,  to  be  exchanged  for  an  equal  number  of  French,  the  un- 
derwriters were  held  not  liable  for  the  sum  paid  ;  the  owners  were 
not  bound  to  allow  the  sum  in  account  with  the  master,  since  it  was 
tainted  with  illegality,  and  could  not  therefore  recover  it  from  the 
underwriters,  (u) 

Captare  in  '^^^  liability  of  the  insurers  in  case  of  a  policy  with- 

case  ofa  wa-  out  interest  or  wagering  policy  (which  we  have  seen  is 
gering  policy,  illegal  with  respect  to  British  ships,)  is  different  from 
that  which  they  incur  when  the  policy  is  effected  to  protect  an  ac- 
tual interest,  (x)  When  the  insured  have  no  actual  ^interest,  the 
underwriters  can  only  be  liable  for  a  total  loss  ;  and  whether  a  to- 
tal loss  has  happened  or  not  depends  upon  the  nature  of  the  partic- 
ular contract.  Where  a  policy  was  effected  on  goods,  interest  or  no 
interest,  at  and  from  Jamaica  to  Bristol^  and  the  ship,  in  the  course 
of  her  voyage  was  taken  by  an  enemy,  carried  into  port  and  detain- 
ed eight  days,  and  then  recaptured,  the  underwriters  were  held  lia- 
ble. Lord  Chief  Justice  Lee,  before  whom  the  case  was  tried,  saying, 
that  the  policy  was  a  wager  upon  a  total  loss  in  the  voyage,  and  the 
being  carried  into  port  and  detained  eight  days  made  a  total  loss,  (y) 
So  where  a  ship  was  taken  by  a  pirate,  detained  nine  days,  and 
then  retaken  and  brought  into  Harwich  after  the  commencement  of 
an  action  on  the  policy,  the  underwriters  were  held  liable  for  a  total 
loss,  the  insurance  being  interest  or  no  interest,  (z)  So  where  a 
ship  insured  for  a  cruize  of  three  months,  interest  or  no  interest, 
free  [from  average,  and  without  benefit  of  salvage,  was  captured 
within  the  three  months,  and  detained  some  time,  but  never  carried 
in/ra  prcRsidia,  and  then  recaptured,  this  was  considered  a  total 
loss.  For  the  (Court  observed)  .the  insurance  ^as  for  the  voyage 
of  three  months,  so  that  as  soon  as  the  voyage  was  broken  or  in- 
terrupted, the  policy  was  at  an  end.  It  \vas  meant  that  the  ship 
should  be  safe  duiing  the  three  months,  (a)  It  is  not  necessary, 
therefore,  in  order  to  prove  a  total  loss  in  the  case  of  a  wager  po- 
licy, to  shew  that  the  ship  has  been  carried  infra  pr(zcidia  hostis, 
and  the  property  altered.  On  the  other  hand,  however,  in  the 
case  of  a  wagering  policy,  if  the  ship  be  in  safety  at  the  end  of 
the  period  embraced-  by  the  policy,  the  underwriters  will  not  be 
liable  for  a  loss  sustained  by  the  delay  of  the  voyage.  As  where 
a  policy  was  effected  for  a  cruize  of  four  months,  and  the  ship 
was  in  port  and  in  safety  at  the  end  of  that  time,  the  under- 
writers were  held  not  liable,   although   the   crew  had  mutinied, 

(h)  Parsons  V  Scott,  2  Taant  363.    See  Bro  P  C  446. 

alw  3  Taunt  6.    6  Taunt  29.    See  also  as  (y)  Dean  v  Dicken,  2  Stra  1250.    Hil 

to  what  is  jgreneral  average  in  case  of  cap-  Term,  19  Geo  2.     The  space  of  time  was 

tare,  Comogton  v  Roberts,  2  New  Rep  eight  dajs,  as  mentioned,  but  the  precise 

378.     Taylor  v  Curtis,  4  Campb  337,  338.  period  is  not  of  course  materikl. 

6  Taunt  608  S  C  and  ])ost.  (z)  Depaiba  v  Ludlow,  I  CoA  Rep  360. 

(x)  Per  Lord  Mansneld,  Goss  and  Oth-  The  loss  was  by  pirates,  butth^  principle 

era  v    Wither,  3  Burr   695.    Spencer   t  would  have  been  the  same  in  t^e  case  of 

Franco,  Beawcs,  4th  ed  316.    2  Burr  1211.  a  loss  by  enemies. 

AssQYedo  V  Cambridge,  10  Mod  77  and  (a)  Pond  v  King,  1  VVils  101,    Beawea 

infra.    Whitehead  v  Bunce,  Park  122.    4  302. 
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and  the  benefit  of  the  voyage  had  been  wholly  lost  (b)  Nor  can 
*the  insured  recover  for  a  loss  by  capture,  if  in  truth  the  loss  were 
not  attributable  to  that  cause.  As  where  a  policy  was  declared  to 
be  on  money  expended  in  reclaiming  a  ship  and  cai^o,  the  loss  to 
be  paid  in  case  the  ship  did  not  arrive  at  M. ;  and  the  ship  being 
captured,  but' restored  on  appeal,  relinquished  her  voyage,  and 
was  afterwards  lost,  the  goods  having  been  sold  under  the  order 
of  the  Court  to  defray  the  expences  of  the  appeal,  an  averment 
of  a  loss  by  capture  was  holden  to  be  bad,  because  the  ship 
might,  notwithstanding  the  capture,  have  afterwards  arrived  at 
M. ;  and  this  being  a  wagering  policy,  the  insured  could  not  at 
any  time  abandon,  (c) 

A  loss  is  properly  ascribed  in  a  declaration  to  capture,  where 
that  is  the  immediate  and  operative  cause  of  the  destruction  of 
the  thing  insured.  As  where  a  ship  was  driven  by  stress  of  wea- 
ther upon  an  enemy's  coast,  and  there  captured,  the  loss  was 
rightly  treated  as  a  loss  by  capture  ;  the  winds  might  have  driven 
the  ship  to  any  other  port,  and  the  Ipss  arose  from  the  act  of  an 
enemy,  (d)  Or,  it  seems  that  when  two  causes  combine  in  occa- 
sioning the  loss,  the  loss  may  be  ascribed  to  either,  as  if  a  ship  be 
barratrously  delivered  into  the  hands  of  a  privateer,  the  loss  may 
be  alleged  to  have  happened  by  barratry  or  by  capture,  (e)  Or, 
when  a  vessel  b  taken  in  tow  by  a  British  ship  of  war,  who  mis- 
takes her  for  an  enemy,  and  is  in  consequence  obliged  to  carry  an 
extraordinary  press  of  sail  and  is  injured  by  the  sea,  it  seems  that 
the  loss  may  be  stated  to  have  happened  by  seizure  and  detention, 
or  by  the  perils  of  the  sea.  (/)  But  an  averment  of  a  loss  by 
hostile  capture  cannot  be  sustained  if  the  ship  were  not  taken 
jure  beUL  As  when  goods]  which  were  prohibited  by  the  Spanish 
revenue  laws  at  Campeachy^  were  put  on  board  launches  for  the 
purpose  of  being  smuggled  on  shore,  and  were  seized  by  the 
Spanish  government,  the  loss  was  held  not  to  be  well  described 
by  an  averment  that  the  goods  were  seized,  captured,  and  taken, 
in  a  forcible  and  hostile  manner,  by  certain  persons,  enemies  of 
our  Lord  the  King,  to  the  plaintiffs  unknown,  {g) 
4.  Pirates  ^Losses  by  *  pirates,  rovers,  and    thieves'  are  also 

royerB,aDd  included  in  the  policy.  These  words  apply  to  the 
tnievea.  wrongful    and  felonious  acts  of   individuals;    as  the 

words,  *  kings,  princes,  and  people,^  in  the  policy,  apply  to  the 
acts  of  nations  in  their  collective  capacity,  {h)  When  a  ship  laden 
with  corn  was  driven  by  stress  of  weather  into  Elly  Harbour  in 
Irdandy  and  provisions  being  scarce,  the  people  in  a  tumultuous 
manner  took  the  command  from  the  captain,  and  caused  the  ship 

(h)  Fitzgerald  v  Pole,  6  Bro  P  C  131.  620.    Toulmin  v  Anderson,  1  Taunt  227. 

Willes,  641  cited  anniendo,  1  T  R  306,  1  Holt,  30. 

307.    2  Burr  695.    The  terms  of  the  \>oU  (/)  Hagodorn  and  Other  v  Wbitmore, 

icy  were  without  further  account,  and  free  1  Stark  1 59.    Vide  2  New  Rep  378. 

from  average.  ^)  Matthie  and  Others  v  Potts,  3  Bos 

(c)  Eulen  Kemp  and  Others  v  Yigne,  &  Pul  23.    See  further  as  to  seizure  and 
1  T  R  304.  embargo,  post  tit  Arrest  and   detention, 

(d)  Green  and  Others  ▼  Elmsley,  Peake  4  East,  561. 

812.  (h)  Nesbitt  v  Lushington,  4  T  R  788. 

(e)  Arcangelo  v  Thompson,  2  Campb 
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to  Strike  upon  a  reef  of  rocks,  Lord  Kenyon  thought,  that  the 
loss  might  be  considered  as  a  loss  by  piracy,  (i)  Piracy  according 
to  our  law  includes  those  offences  committed  at  sea,  {k)  which  if 
done  on  land  would  have  amounted  to  felony.  {I)  It  seems  to  be 
piracy  for  the  mariners  of  a  ship  to  seize  the  captain,  put  him  on 
shore  against  his  will,  and  afterwards  employ  the  ship  for  their 
own  purposes,  (m)  But  when  the  master  of  a  vessel  insured  the 
ship  and  cargo,  landed  the  goods,  and  on  the  destruction  of  the 
former,  protested  both  as  lost,  with  intent  to  defraud  the  owners 
and  insurers,  this  was  holden  to  be  a  mere  breach  of  trust,  and 
not  felony ;  because  there  was  no  determination  of  the  special 
authority  with  which  the  defendant  was  entrusted,  (n)  And  the 
same  rules  apply  to  this  offence  as  prevail  with  respect  to  lar- 
ceny, (o)  When  the  subject  from  whom  the  goods  are  taken  is  at 
enmity  with  the  King  of  England^  (p)  or  at  enmity  with  the  state 
to  which  the  captors  belong,  (q)  the  offence  is  not  piracy.  Nor  is 
it  piracy  when  the  offence  is  committed  in  a  port  or  creek,  or  the 
river  Thames^  or  other  place  tn/ra  corpus  comitatusj  since  the 
crime  is  then  a  felony,  and  triable  at  common  law.  (r)  To  repress 
this  species  of  robbery,  so  pregnant  with  mischief,  and  so  repug- 
nant to  all  laws  human  and  divine,  it  is  enacted  by  the  statute 
11  &  12  W.  3.  c.  7.  s.  8.,  (with  reference  to  our  own  subjects,) 
*that  if  any  of  his  Majesty's  natural  born  subjects  or  denizens  of 
this  kingdom  shall  commit  any  piracy  or  robbery,  or  any  act  of 
hostility  against  others  his  Majesty's  subjects  upon  the  sea,  under 
colour  of  any  commission  from  any  foreign .  prince,  or  state,  or 
pretence  of  authority  from  any  person  whatsoever,  such  offenders 
shall  be  deemed  pirates,  felons,  and  robbers,  (s)  And  that  if  any 
commander  or  master,of  a  ship,  or  any  seamen  or  mariner,  shall 
in  any  place  where  the  admiral  has  jurisdiction,  betray  his  trust, 
and  turn  pirate,  enemy,  or  rebel,  and  piratically  and  feloniously 
lun  away  with  his  ship,  or  any  barge,  boat,  ordnance,  ammunition, 
goods,  or  merchandize,  or  yield  up  voluntarily  to  any  pirate,  or 
bring  any  seducing  messages  from  a  pirate,  enemy,  or  rebel,  or 
consult,  combine,  or  confederate  with,  or  attempt  or  endeavour  to 
corrupt  any  commander,  master,  officer,  or  mariner  to  yield  up  or 
run  away  with  any  ship  or  goods,  or  turn  pirate,  or  go  over  to 
pirates :  or  if  any  person  shall  lay  violent  hands  on  his  com- 
mander, whereby  to  hinder  him  from  fighting  in  defence  of  his 
ship  and  goods  committed  to  his  trust,  or  that  shall  confine  his 
master,  or  make  or  endeavour  to  make  a  revolt  in  the  ship,  shall 
be  adjudged  a  pirate,  felon,  and  robber,  and  suffer  death  and  loss 
of  lands  and  goods,  (j)     To  set  forth  a  pirate,  or  aid  and  assist 

(i)  4  T  R  487.    As  to  what  is  a  total  (n)  Id  ibid, 

loss  bj  piracy,  in  the  case  of  a  wagerpo-  (o)  Id  ibid. 

hcj,  see  Depaiba  v  Ludlow,  Com  Rep  0»S  Com  Dig  Admiralty,  E  3.  4  Inst  164. 

360.    Ante,  tit  Enemies.  (o)  id  ibid. 

(k)  Hawk  b  1  c  38  s  11.  (r)  Id  ibid.    Moore  756.    3  lost    US. 

(i)  Id  s  10.    See    as  to  piracy,  Com    1  Rol  175.    Hawk  b  1  c  38  s  11. 

Dig  Admiralty,  E  3.  (s)  S  8. 

Jm)  SEast,  P  C  796.    This  would  be  (t)  11  &  19  W  3c  7  s9. 
bamtry. 
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him,  or  to  conceal  or  entertain  him  after  the  crime  has  been  com- 
mitted, renders  the  parties  to  such  acts  respectively  accessaries  to 
the  crime  of  piracy.  («)  Natural  born  subjects,  or  denizens,  com- 
mitting hostilities  on  the  high  seas,  upon  other  subjects  under  an 
enemy's  commission,  or  giving  aid  to  hb  Majesty's  enemies,  may 
also  in  certain  cases  be  tried  either  for  the  offence  of  piracy,  or 
upon  the  charge  of  high  treason,  (x)  It  was  also  made  piracy,  by 
the  statute  32  Geo.  2.  c.  05.,  for  the  commanders  Of  privateers 
commissioned  under  ^the  statute  29  Geo.  2.,  to  agree  for  the  ran- 
som of  neutral  ships  made  prizes,  and  discharge  them  without 
bringing  them  into  port ;  (y)  although,  when  the  neutral  ships  so 
seized  were  only  liable  to  the  forfeiture  of  certain  contraband 
goods  on  board,  privateers  were  allowed  to  take  the  goods  with 
*the  consent  of  the  commanders,  and  set  the  vessel  at  liberty.  {2) 
Other  offences  were  also  treated  as  piracies  by  our  local  constitu- 
tion ;  and,  in  particular,  the  carrying  away  or  dealing  in  slaves  is  so 
treated  by  a  recent  statute,  (a)  But  the  remarks  already  made  will 
suffice  to  exhibit  what  is  a  loss  by  piracy,  within  the  meaning  of  a 
policy  of  insurance.  It  may  be  added,  that  the  owners  of  a  vessel, 
who  by  performing  the  legal  stipulations  of  a  charter-party,  pro- 
voke confiscation  by  the  illegal  and  piratical  act  of  a  foreign  state, 
do  not  thereby  avoid  their  insurance.  (6) 

The  liability  of  the  underwriters  under  the  word  *  thieves,' 
has  been  said  to  extend  only  to  acts  of  depredation  committed 
from  without,  and  not  to  thefts  committed  by  persons  on  board 
the  ship.  This  at  least  is  the  construction  of  foreign  writers  ;  who 
argue,  that  thefts  committed  on  board  are  presumed  to  be  such  as 
due  diligence  might  have  prevented :  but  robbery  from  without  is 
a  fatality  which  could  not  be  foreseen  or  prevented,  (c)  The  as- 
sociation of  the  term  thieves  with  pirates  and  robbers,  seems  al- 
so to  shew  that  external  thieves  were  intended  by  the  framers  of 
our  policy.  But,  on  the  other  hand,  as  the  term  thieves  is  certain- 
ly capable  of  a  more  extended  interpretation  than  the  two  words 
which  precede  it,  and  is  in  itself  applicable  to  persons  on  board  the 
ship,  by  whom  depredations  may  be  committed,  cases  may  occur, 
where  thefts  committed  by  persons  who  may  be  on  board  the  ship 
as  passengers,  or  even  by  the  mariners,  may  be  included  in  the  pol- 
icy, provided  they  occurred  without  the  fault  of  the  insured,  (d) 
The  statutes  26  Geo.  3.  c.  86.  s.  3.,  and  63  Geo.  3.  c.  169.  point 
out  the  extent  of  the  remedy,  which  by  the  law  of  this  country  a 
shipper  of  goods  has  against  the  owner  of  the  ship,  in  case  of  a  loss 
by  robbery  or  embezzlement. 

(u)  Sec  10.  By8(}ic24H3  made  (6)  Sewell  v  Royal  Exchange  Assur- 
per|>  by  2  Q  2  c  28  s  7  accessaries  were  ance,  4  Taunt  856.  Bat  this  seems  to 
punishable  as  principals,  and  see  farther  havj  been  rather  a  loss  by  seizure  and  de- 
provisions  of  8  Q  1  for  suppressing  pira-  tention  than  by  piracy, 
cy,  with  forfeiture  of  seamen's  wages,  &c.  (c)  1  Emerig  533.  Sec  also  upon  this 
for  not  defending  ship  against  them.  subject  Beawea  109,  or  295.    Kol  b  2  c  7 

(x)  18  Geo  2c  30.  8  39  14. 

(y)  32  Geo  2  c  258  12.  (d)  When  thefts  are  committed  by  the 

(zS  32  Geo  2  c  25  sec  13.  manners,  the  underwriters  are  liable  as 

(a)  5  Geo  4  c  17.  for  barratry. 
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Jettison,  as  used  in  a  policy  of  insurance,  signifies 
5Jettis(iits.         any   throwing    oveiboard  of   goods  ex  justa  causa. 

Whatever  may  be  the  meaning  of  the  term  in  cases 
of  general  average,  when  the  word  jettison  is  understood  to  mean 
*a  throwing  overboard,  which  would  have  the  effect  of  preserving 
the  ship  and  cargo,  the  teim  in  cases  of  insurance  is  not  of  so  limited 
a  meaning.  The  technical  terms  introikiced  into  the  policy  are  to 
be  understood  wfth  reference  to  the  object  of  the  insurance,  which 
is  to  indemnify  the  insured  against  marine  perils.  Thus  a  casting 
away  of  goods  on  the  approach  of  an  enemy,  to  prevent  them  from 
falling  into  enemy's  hands  in  case  the  ship  should  be  taken,  is  a  loss 
by  jettison  within  the  meaning  of  the  policy.  And  if  the  master's 
conduct  in  such  a  case  appear  not  to  have  been  the  effect  of  a  vain 
fear,  but  of  a  resolution  wisely  and  honestly  taken,  the  underwriters 
cannot  object  to  the  course  adopted,  although  it  may  deprive  them 
of  some  advantages  ;  as,  for  instance,  of  the  chance 'of  recapture 
of  the  property  swallowed  up  by  the  waves.  The  circumstance  of 
the  ship  having  belonged  to  a  foreigner,  and  the  loss  arisen  from 
an  act  of  duty  on  his  part  to  prevent  a  seizuie  by  the  enemies  of 
his  country,  will  not  preclude  the  liability  of  British  underwriters, 
who  enter  into  a  contract  with  a  knowledge  of  the  circumstances, 
and  consequently  with  the  means  of  estimating  the  risk  to  which 
the  property  is  exposed,  (c) 

6.  Arreet  Another  cause  of  loss  for  which  the  insurers  are 

ttniotfl,  ^and  liable  arises  from  the  arrest,  restraint,  and  detain- 
detaioments  of  inent  of  kings,  princes,  and  people.  (/)  An  arrest 
MSFw»ple^^*'       ^^^  detention  may  be  either  general,  as  in  the  case 

of  embargo,  or  blockade,  or  shutting  up  a  port  against 
all  ships,  or  special,  as  where  certain  ship  or  ships  are  arrested  and 
detained  in  port  or  at  sea.  {g)  An  embargo,  which  is  one  of  the 
most  usual  species  of  detention,  may  be  defined  to  be  an  arrest 
laid  on  ships  or  merchandize  by  a  public  authority,  or  a  prohibition 
of  state,  commonly  issued  to  prevent  foreign  ships  from  putting  to 
sea  in  time  of  war,  and  sometimes  also  to  exclude  them  from  enter- 
ing our  ports,  {h)  This  species  of  detention  may  arise  from  various 
causes :  it  may  be  either  of  a  hostile  nature,  or  adopted  from  other 
causes,  as  a  precautionary  measure  of  state  ^policy.  An  arrest  or 
detention  of  this  nalure  is  very  distinguishable  from  capture.  Seiz- 
ure, said  Lord  EUenborough,  in  the  case  of  BecUe  v.  Thompson^ 
even  hostile  seizure,  is  not  necessarily  capture,  although  such  is  its 
usual  and  probable  result.  The  ultimate  act  or  adjudication  of  the 
state  by  which  the  seizure  has  been  made  assigns  its  proper  and 
conclusive  quality  and  denomination  to  its  own  original  proceeding. 
If  it  condemn  in  such  a  case  it  is  capture  ab  inUlo ;  if  it  award  resti- 
fntion  as  an  act  of  justice,  (as  the  Russians  did  by  the  order  of  the 
5tb  of  June,  1801,  in  the  case  of  the  embargo  laid  on  by  the  Empe- 

(e)  Butler  ▼  Wildman,  3  B  &  AM  398.  power  of  the  crown  to  lay  embargoes  in 

(/)  Cite4  by  Lord   Mansfield,  Goss  v  this  country,    see   I   Bla  Com   270,  271. 

Withers,  2  Barr  S96.  7  Geo  3  c  7. 

(;)  See  the  distinctions  cited  and  ob-        (A)  ScU*  Ni  Pri  897,  and  last  note. 

•erred  upon,  1  £mcrig  533.    As  to  the 
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ror  PatU^)  it  pronounces  upon  its  own  act  as  not  being  a  valid  act 
of  capture,  but  as  an  act  of  temporary  seizure  and  detention,  upon 
grounds   not  warranting  the  condemnation  of  the  property,  or  the 
dealing  with  it  as  captured.     It  seems  to  make  no  material  differ- 
ence for  this  purpose,  whether  the  restitution  were  awarded  by  the 
government  of  the  country  as  an  act  of  state,  as  in  the  case  just  re- 
ferred to  of  the  Russian  emljargo,  or  by  any  of  the  ordinary  courts  of 
civil  judicature  to  which  the  administration  of  justice  on  these  sub- 
jects is  usually  delegated,  (i)     But  whatever  may  be  the  distinction 
between  the  several  species  of  seizure,  it  may  be  laid  down  in  gen- 
eral, that  the  underwriters  are  liable  for  the  consequences  of  any  ar- 
rest and  detention  by  kings  and  princes,  whether  justifiable  or  not, 
provided  it  occurs  within  the  period  embraced  by  the  insurance,  and 
does  not  contravene  any  rule  of  public  policy,  (k)     Thus,  if  an  em- 
bargo be  laid  on  at  a  foreign  port,  and  the  ship  insured  seized  by  the 
government,  and  converted  into  a  fire-ship,  this  is  a  loss  within  the 
policy.  (Z)     The  same  rule  prevails  in  foreign  countries,  since  accord- 
ing to  Roccus, — Regis  et  principis  factum  connumeratur  inter  ^ccisus 
fartuitos.     Ideo    si   rex  et  princeps  retineant   navem    (msratam  fru- 
mento  ex  causa  penuri(z  qua  propter  navis  non  potuerit  frumerUvm 
asportare  ad   locum   destinatum^    tenentur   assecuratores.  (m)     80    it 
*is  lawful  for  a  British  charterer  to  enter  into  a  policy  by  which 
the  underwriters  agree  to  pay  a  total  loss,  in  case  the  ship  should 
not  be  allowed  by  the  British  government  to  load  a  cargo  at  SL 
Petersburghj  and   the  refusal  in  such  a  case  of  the   Russian  go- 
vernment to  permit  the  ship  to  unload  her  outward  cargo,  is  in 
effect  a  refusal  to  allow  her  to  load  at  jS^^  Petersburghy    and  a 
total  loss  becomes  payable   under  the  policy.     But  if  the  master, 
having  been  refused  permission  to  load  at   St.  Petersburgh,  pro- 
ceed to  a  port  out  of  the  course  of  the  voyage,  viz.  to  Stockholmy 
and   obtain  an  intermediate  freight,  the  amount  of  this  freight  is 
to  be  deducted  from  the  policy,  in  order  that  the  insured   may  re- 
ceive only  an  indemnity,  (n)     So  when  the  goods  were  seized  and 
unladen  by  a  military  force,  acting  under  the  orders  of  a  foreign 
government  then  at  peace  with    this  country,    but    without  the 
fault  of  the  insured,  and  were  never  restored,  this  was  clearly  a 
total  loss  by  the  seizure  and  detention.  (0).    It   is  no   answer  for 
the  underwriters  to  say  that  the  arrest  and  detention  were  unjus- 
tifiable, (p)  or  that  the  insured  had  a  remedy  over  against  the  ag- 
gressors, (q)     Thus,  if  the   ship   insured  be   seized   by   a  neutral 
state,  on  a  ground  not  warranted  by  the  law  of  nations,   this  is  a 

(0  Bealev  Thompson,  4  East,  561.     3  (m)  Roc  not  65.     1   Emerig  c  12  s  32, 

Bos  &  Pul  405  S  d     1  Dow  Rep  299  S  33.    V  7  Geo  3  c  7,    1  Bla  Com  270. 

C  ;  and  see  further  as  to  the  extent  of  the  (n)  Puller  and  Others  v  Stainforth,  11 

underwriter's  liahility,  M'Carthy  v  Abel,  East,  232.                                                 • 

5  East,  388.     1  Smith,  524.    10  East,  343,  (0)  Mellish  and  Others  v  Andrews,  15 

345.    5M&S447.     12  East,  488.     13  East,  13.     13  East,  304.     12 id  438. 

id  304.    16  id  13.  (p)  MuUett  v  Shedden,  13  East,  304 

(ifc)  As  to  the  limit  of  the  rule,  and  for  and  infra.      Vide  \\  ilson  v     Forster,   6 

what  the  underwriters  are  not  liable,  see  Taunt  25.     1  Marsh  425  S  C. 

infra.  (9)  6  T  R  424  per  Grose,  J,  4  Taunt 

(0  Green  v  Young,  2  Lord  Raym  840.  126.    5  M  &  S  466. 
2  Salk  444. 
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loss  within  the  policy ;  nor  can  the  master,  if  he  act  Ixmafide^ 
be  considered  as  violating  his  duty  by  following'  the  course  pre- 
scribed by  the  charter-party,  instead  of  going  to  a  port  to  which 
he  was  requested  to  proceed  by  the  agents  of  the  neutral  go- 
Ternment  to  obtain  pernaission  to  land  the  cargo,  (r)  In  the  case 
of  detention  by  a  foreign  power,  which  in  time  of  war  may  have 
seized  a  neutral  ship  at  sea,  and  carried  it  into  port  to  be 
searched  for  enemy's  property,  all  the  ^  charges  consequent  upon 
the  detention  roust  be  borne  by  the  underwriters,  if  it  occur 
without  the  fault  of  the  insured.  («)  Or,  to  put  an  instance  of  a 
similar  species  of  loss,  if  it  be  averred  that  the  goods  insured 
*were  arrested  by  the  persons  exercising  the  powers  of  govern- 
ment, and  seized,  detained,  and  confiscated,  it  is  sufficient  to 
shew  that  the  goods  were  forcibly  taken  from  on  board  the  ship 
by  the  officers  of  government,  and  never  delivered  to  the  con- 
signees, without  putting  in  any  sentence  of  condemnation,  {i) 
Nor  can  it  be  material  at  what  place  the  loss  happened,  provided 
it  occurred  within  the  period  embraced  by  the  policy.  Thus,  if 
an  embargo  be  laid  on  at  the  ship's  port  of  loading,  when  the 
insurance  is  at  and  from  that  port,  this  is  a  loss  within  the  po- 
licy. (^)  There  is  no  implied  undertaking  on  the  part  of  the  in- 
sured, that  tbe  ship  shall  be  free  from  seizure  in  her  port  of 
loading. 

The  instances  in  which  the  underwriters  are  not  liable  for  a 
loss  by  arrest,  restraint,  or  detainment  of  kings,  piinces,  and 
people,  occur  when  the  seizure  is  not  made  by  the  governing 
power  of  a  country — ^when  a  seizure  is  made  on  account  of  the 
commission  of  an  illegal  act  on  the  part  of  the  insured — when  the 
loss  happens  from  an  act  of  a  foreign  government,  of  which  the 
insured  is  a  member — when  the  loss  amounts  only  to  a  loss  of  the 
voyage  through  fear  of  detention — when  the  damage  on  account 
of  which  a  claim  is  made  cannot  be  considered  a  legal  damage, 
in  the  proper  sense  of  that  word — or  when  a  loss  does  not  happen 
within   the  period  embraced   by  the  policy. 

The  terms,  "arrests,  restraints,  and  detainments  of  kings, 
princes,  and  people,"  can  only  be  applied  to  the  acts  of  a  nation 
in  its  collective  capacity  :  they  do  not  extend  to  a  depredation  by 
a  mob  ;  they  are  used  in  opposition  to  the  other  words  in  the  po- 
licy,' "  pirates,  rovers,  thieves,  &c."  And  therefore  if  an  armed 
multitude  board  a  ship  and  take  part  of  the  cargo,  the  underwriters 
are  not  liable  on  a  count  stating  the  loss  to  have  happened  by  seizure, 
by  people  to  the  plaintiffs  unknown :  for  people  in  the  policy, 
means  the  governing  power  of  the  country,  (j/)  Lord  Kenyon 
said,  that  he  thought  the  loss  fell  within  a  capture  by  pirates  ; 

(r)  Seweli  v  Roy  Exch  Ass,  4  Taunt  (()  Camithers  v  Gray,  15  East,  S5.    3 

856.           -  Campb  142  S  C.    See  what  is  confisca- 

(s)  Salonca  v  Johnson,  Uil  25  Geo  3.  tion,  15  East,  269  ante.  As  to  sentence  of 

Park  125.     1  Mag  67.    That  this  right  of  condemnation,  6  Taunt  2S  and  see  3  Bos 

search  is  allowed  by  the  law  of  aations,  &.  Pul  499.    Ante,  tit  Warranties, 

see  Oarrels  v  Kensinffton,  8  T  R  230.  (x)  Rotch  v  Edie,  6  TR413. 

Case  of  the  Maria,  1  Hob  A  R  340.     1  (y)  Nesbitt  and  Others  v  Lushington,  4 

Edw  208.  T  R  783. 
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and  if  a  particular  average  could  have  been  recovered  upon  the 
^policy,  the  insured  might  have  recovered  on  a  count  stating  the 
loss  to  have  happened  by  piracy.  The  seizure  of  a  British  ves- 
sel by  one  of  his  majesty's  ships  of  war,  under  an  apprehension 
that  the  vessel  belonged  to  an  enemy  is  a  loss  within  this  branch 
of  the  policy,  since  it  is  not  merely  the  act  of  an  individual,  but 
of  a  public  authority,  (z)  Where  a  policy  is  effected  against  re- 
straint of  princes,  it  is  said  in  an  old  authority  that  this  will  not 
extend  to  a  case  where  the  insured  shall  navigate  against  the  law 
of  countries,  or  where  there  shall  be  a  seizure  for  nonpayment  of 
custom  or  the  like,  (a)  It  is  worthy  of  remark,  however,  that  if 
the  master  of  a-ship  sail  out  of  a  port  without  paying  the  port 
duties,  or  be  guilty  of  the  like  criminal  misconduct,  his  act,  if 
done  without  the  owner's  consent,  amounts  to  barratry,  for  which 
the  underwriters  are  liable ;  (b)  and  they  are  also  in  general  lia- 
ble for  the  consequences  of  the  neglect  of  the  master  and  ma- 
riners, (c) '  The  rule  therefore  which  excludes  the  liability  of  the 
underwriters  when  a  loss  happens  from  the  nonpayment  of  cus- 
tom duties  can  scarcely  become  material,  unless  the  loss  appear  to 
have  happened  from  the  default  or  neglect  of  the  owner  himself 
who  was  privy  to  the  violation  of  the  law.  Even  then,  it  may 
be  important  to  remember  that  our  courts  of  justice  do  not  in  ge- 
neral regard  the  revenue  laws  of  a  foreign  country ;  and  that  a 
policy  which  contravenes  such  laws  may  be  good,  if  it  be  effected 
according  to  the  general  usage  of  trade  or  with  notice  to  the  un- 
derwriters of  the  course  intended  to  be  pursued.  Thus,  if  goods 
are  insured  on  board  a  ship  from  London  to  ^antZy  with  liberty 
to  call  at  Ostendy  and  she  is  cleared  only  for  Ostendy  but  sails  di- 
rectly for  ^antZy  that  being  the  known  course  of  the  trade  in 
order  to  save  certain  duties  both  in  England  and  Francey  there 
is  no  fraud  on  the  undct  writers  so  as  to  vacate  a  policy,  (li)  But 
the  underwriters  are  not  liable  for  a  loss  which  happens  from  the 
neglect  or  default  of  the  insured  himself.  And  where  through 
*the  neglect  of  the  owner  of  the  ship,  the  mariners  were  guilty  of 
repeated  acts  of  barratry  in  carrying  smuggled  goods  on  board, 
whereby  the  ship  was  seized  as  forfeited,  Lord  Ellenborough 
ruled,  that  this  loss  was  not  within  the  policy,  saying  it  was  a 
case  of  crassa  negUgeniia  on  the  part  of  the  insured,  (e)  In  such 
a  case,  if  a  ship  is  justly  seized  as  forfeited  for  smuggling,  and 
afterwards  restored,  the  underwriters  are  not  liable  for  a  damage 
which  happens  to  the  ship  by  the  perils  of  the  sea  in  the  inter- 
val between  seizure  and  restoration.  (/)  Nor  can  the  insured  re- 
cover a  loss  by  the^British  seizure  of  foreign  property,  (g)  nor  in 

(z)  Hagedom  and  Other  v  Whitmore,  (e)  2  Bam  &  Aid  73.    5  id  l7i. 

1  Stark  160.  (d)    Plancbe  ▼   Fletcher,    Doagl   238. 

(a)  Per  Lord  Com  Hutchins,  2  Vern  Rotch  v  Edie,  6  T  R  425.      Holman  v 

176.     14  East,  387,  and  Ree  as  to  a  breach  Johnson,  Cowp  343. 

of  the  law  of  nations,   14  East,  374.     3  (e)  RiponvCope,  1  Campb434. 

Campb  85.     15  East,  46,  ante  title  sea-  (/)  Id  Ibid, 

worthiness.  {g)  3  Bos  &  Pul  191.    4  East,  396,  407, 

(6)  1  Stra  581.    8  East,  135,  136  ;  post,  410.    Ante  Chap  1. 
tit  Barratry. 
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general  for  any  loss  arising  from  seizure  by  the  constituted  au- 
thorities of  this  country ;  (A)  except  so  far  as  it  may  be  acci- 
dental and  erroneous,  (i)  or  only  temporary  and  not  attributable 
to  the  fault  of  the  insured :  if  the  insurance  would  contravene  the 
public  policy  of  this  country,  the  underwriters  would  not  be  lia- 
ble upon  it.  But  there  is  no  objection  to  the  insured  recover- 
ing under  a  policy  even  for  a  loss  by  British  seizure  and  deten- 
tion which  happened  without  any  fault  in  the  insured,  and  from  a 
mere  mistake  on  the  part  of  the  government  ofScers.  Therefore, 
where  an  American  properly  licenced  to  export  saltpetre  from 
CalciUta  to  AmericOy  having  insured  it  for  the  voyage,  the  ship 
was  seized  by  the  captain  of  a  British  ship  of  war  at  the  Ccq^e 
of  Grood  HapCy  and  the  cargo  condemned  and  sold  by  order  of  the 
Court  of  Admiralty,  whose  sentence  was  afterwards  reversed  on 
appeal,  and  the  property  ordered  to  be  restored,  or  its  value  paid 
to  the  owner,  it  was  held,  that  these  facts  amounted  to  a  total 
loss,  which  was  to  be  attributed  to  the  unlawful  seizure  and  de- 
tention by  the  British  ship  of  war.  Nor  did  the  circumstance  of 
the  Court  of  Appeal  allowing  the  captor  his  costs  on  the  re- 
versal of  the  sentence,  contradict  the  averment  that  the  seizure 
and  detention  were  unlawful,  {k)  When  a  British  merchant-ship 
is  from  mistake  arrested  and  taken  in  tow  by  one  of  the  king's 
ships  of  war,  and  is  in  consequence  exposed  to  a  tempestuous 
*aea,  which  injures  goods  on  board  of  her,  the  loss  may  be  stated 
to  have  happened  from  the  perils  of  the  sea  or  from  seizure  and 
detention.  (/) 

Where  a  policy  is  effected  on  behalf  of  a  foreigner,  a  British 
underwriter  will  not  in  general  be  liable  to  indeidnify  him  against  a 
loss  occasioned  by  the  acts  of  his  own  government.  For  the  assent 
of  every  subject  is  virtually  implied  to  the  acts  of  his  own  govern- 
ment ;  and  their  acts  are  in  effect  his.  This  objection  which  pre- 
cludes a  foreigner  from  recovering,  will  equally  apply  to  any  other 
person  who  may  be  identified  with  that  foreigner  in  point  of  interest. 
Thus  where  a  British  merchant  had  made  advances  to  a  foreigner, 
on  the  credit  of  a  consignment  from  abroad,  and  effected  an  insur- 
ance on  the  account  of  the  foreigner,  debiting  him  with  the  premi- 
ums, it  was  held,  that  the  British  merchant  could  not  recover  his 
advances  under  the  policy  which  he  had  effected ;  for  the  policy, 
although  made  in  the  name  of  the  merchant,  as  interest  might  ap- 
pear, was  in  truth  effected  for  the  benefit  of  the  foreigner,  (m)  To 
render  an  underwriter  liable  in  such  a  case  for  the  acts  of  the  for- 
eign governnxent,  a  representation  should  be  made  that  the  insured 
is  a  subject  of  a  foreign  state,  and  that  it  is  his  intention  to  insure 
against  the  acts  of  his  own  government.  For  where  a  policy  was 
effected  against  all  risks,  American  capture  or  seizure  included, 

{h)  Id  ibid.  451. 

(t)  13  East,  304.  (2)  flagedorn  and  Other  f  Whitmore,  1 

(k)  Mallett  and  Other  v  Shedden,  13  Stark  157. 

East,  304  Tide  Siffken  ▼  Lee,  S  New  Rep  (m)  Conway  and  Others  v  Gray,    10 

484.  That  a  merchant  may  proceed  a^inat  East,  536,  and  cases  there  cited, 
the  ship  owner  in  a  similar  case,  1  Campb 
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after  the  declaration  of  war  by  ^Smericay  and  before  it  was  known  in 
England^  but  it  was  not  stated  In  the  policy,  nor  communieated  to 
the  underwriter,  that  the  insured  was  an  American,  the  policy  was 
deemed  insufficient  to  cover  a  loss  which  happened  by  American 
seizure,  (n)  It  seems,  indeed,  highly  reasonable,  that  the  underwri- 
ter should  in  such  a  case  be  made  acquainted  with  the  nature  of  the 
risk  against  which  protection  is  sought :  otherwise  a  subject  of  a 
foreign  state,  knowing  that  the  insurance  renders  him  safe,  might 
omit  to  take  proper  means  for  preventing  a  loss,  or  might  possibly 
facilitate  it  by  giving  information  to  his  own  government  But,  on 
the  other  hand,  an  insurance  effected  by  or  on  behalf  of  a  foreigner 
against  the  acts  of  his  own  government  *is  not  invalid  in  this  coun- 
try, and  the  underwriters  will  be^iiable  for  a  loss  occasioned  by  those 
acts,  provided  that  that  appears  to  have  been  the  intention  of  the 
policy.  Thus  the  underwriters  were  held  liable  for  a  loss  arising 
from  confiscation  by  the  Prussian  government,  notwithstanding  the 
persons  in  whom  the  interest  was  averred  were  Prussian  subjects, 
and  at  a  time  when  all  direct  commerce  between  this  country  and 
the  ports  in  the  Baltic  was  prohibited  by  the  persons  possessing  the 
powers  of  government  there,  although  an  extensive  course  of  trade 
was  carried  on  between  this  country  and  those  ports  by  means  of 
simulated  papers  and  clearances,  which  the  policy  gave  the  insured 
liberty  to  carry,  (o)  A  foreigner  will,  therefore,  be  protected  against 
a  seizure  by  the  act  of  his  own  government,  when  it  appears  to  be 
the  intention  of  the  parties  to  insure  against  this  species  of  risk. 
A  licence  from  the  crown  authorizing  a  foreigner  to  trade  between 
this  country  and  an  enemy's  port,  impliedly  renders  the  property 
insurable,  as  if  it  had  belonged  to  British  subjects,  and  so  far 
separates  the  foreigner  from  the  acts  of  his  own  government,  that 
it  entitles  the  insured  to  recover,  although  the  loss  may  have  been 
occasioned  by  their  acts.  ( p)  The  underwriters  will  not  be  liable 
for  the  consequences  of  a  seizure  and  detention,  unless  this  be  the 
proximate  cause  of  a  loss  of  the  thing  insured.  They  are  not 
liable  for  the  consequences  of  an  expected  arrest :  but  it  must  be 
actually  operative  as  a  cause  of  loss.  Where  a  British  ship, 
insured  from  HuU  to  St,  Petersburgh,  having  sailed  under  convoy 
to  the  sound,  was  afterwards  stopped  in  her  course  for  the  space 
of  eleven  days  by  a  King's  ship  in  the  Bcdtic^  from  an  apprehen- 
sion of  hostilities,  and  then  proceeded  to  a  point  of  rendezvous 
for  convoy,  where  she  waited  seven  days  longer,  and  then  sailed 
under  convoy,  till  the  King's  officer  received  intelligence  that  an 
hostile  embargo  was  laid  on  British  ships  at  St.  Petersburgh^ 
when  he  ordered  the  fleet  back  to  the  place  of  rendezvous,  from 
whence  the  ship  returned  to  HuU;  it  was  held,  that  this  loss  of 
the  voyage  was  not  attributable  to  the  arrest  or  detainment  of 
Kings,  &c.  but  immediately  to^  the  fear  of  the  hostile  embai^o  in 

(n)  Campbell  and   Others  v  Innes,  4  B  S  94.    5  Taunt  824  SC.    4  M&.S147 

&  Aid  423.    The  ship  was  seized  bv  the  SC. 

American  government  for  a  breach  or  their  ( p)  Flindt  v  Scott,  5  Taunt  674.    15 

non-importation.  East,  525.    5  Taunt  711,716,  720. 

(o)  Simeon  and  Others  y  Bazett,  2  M  & 
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the  port  of  destiDalion,  and  therefore  not  within  the  policy ; 
*thoagh,  if  the  ship  had  not  been  detained  in  the  first  instance  by 
the  King's  officer,  she  would  have  arrived  at  St.  Petersburgh  in 
time  to  have  delivered  her  cargo  before  the  emban^o  took  place,  (q) 
The  King's  officer  in  this  case  was  not  a  cause  of  the  loss,  he  only 
prevented  the  ship  from  going  into  the  enemy's  port  and  incurring 
a  loss  by  capture ;  the  detention  was  not  a  loss,  nor  did  any  even- 
tually follow,  except  the  loss  of  the  voyage,  which  would  not 
entitle  the  insured  to  recover.  If  the  voyage  be  lost  in  conse- 
quence of  the  port  of  destination  being  shut  against  the  ship* 
insured,  the  plaintiff  cannot  declare  upon  this  as  a  loss  within  the 
policy,  (r)  For  the  peril  must  act  directly  and  not  collaterally 
upon  the  thing  insured.  Nor  can  the  underwriters  be  charged  for 
a  loss  by  seizure  and  detention  beyond  the  amount  of  the  legal 
damage  which  appears  to  have  been  sustained.  (5)  And,  there- 
fore, where  a  ship  was  seized  and  sold  by  a  neutral  state,  but  no 
sentence  of  condemnation  appeared  to  have  been  passed  by  a  com- 
petent tnbunal,  and  the  master  repurchased  the  vessel  without 
authority  from  the  insured,  who  refused  to  accept  the  ship,  or 
repay  the  price,  it  was  held  that  the  insured,  who  had  not  aban- 
doned, could  not  recover  for  a  total  loss.  The  reason  assigned 
was,  that  there  had  been  no  war,  and  that  the  seizure  and  sale 
under  the  order  of  the  maratime  court,  in  the  neutral  state,  did  not 
change  the  property ;  if,  indeed,  the  ship  had  been  condemned  by 
a  judgment  in  any  court  of  the  neutral  state,  on  a  fiscal  law,  the 
property  would  have  been  altered.  If  the  insured  had  thought  fit 
to  retake  the  ship  on  its  return,  the  master  could  not  have  pre- 
vented them,  as  having  purchased  under  a  lawful  title.  This 
reasoning  shewed  that  the  insured  had  not  sustained  a  total 
loss,  {t)  Nor  will  the  underwriters  be  liable  for  a  loss  by  seizure 
or  confiscation,  unless  it  take  place  within  the  period  embraced  by 
the  policy.  And,  therefore,  in  the  case  of  a  policy  on  goods  in 
the  usual  form,  **  until  discharged  and  safely  landed,"  the  liability 
of  the  underwriters  is  at  an  end  when  the  goods  are  landed  at  the 
*port  of  destination  by  the  officers  of  government  there,  and  lodged 
in  the  government  warehouses,  according  to  the  usual  mode  at  the 
place,  although  the  goods  insured  are  aflei  wards  confiscated  by  the 
government,  and  never  came  into  the  possession  of  the  consignees. (11) 

Barratry  of  the  master  and  (x)  mariners  is  another 

7.  Barratry,      species  of  risk,   for  the  consequences  of  which  the 

underwriters  are  liable.     The  word  barratry  is  derived 

from  the  Italian,  in  which  language  the  verb  barratrare  signifies  to 

(9)  Forster  and  Other  v  Christie,  1 1  rule,  but  see  post  as  to  total  losses. 

East,  205.    See  post,  as  to  Abandonment,  (t)  \yilson  v  Forster,  6  Taunt  S5.     1 

and  see  2  Campb  59.     1 1  East,  22.    See  Marsh  Rep  425  S  C. 

also  10  East,  530—536.    Puller  v  Stain-  (u)  Brown  v  Carstairs,  3  Campb   161 . 

forth,  1 1  East,  232.  Vide  1  T  R  252  and  Id  261,  case  cited. 

(r)  Hadkinson  v  Robinson,  3  Bos  &  Pul  {x)  The  word  ia  and,  not  or,  in  the  po- 

3S8.    Seepo8t,as  to  Abandonment.    Lub-  licy  ;  but   this    difierence  is  immaterial* 

bock  V  Rowcroft,  5  Esp  Rep  50.  The  underwriters  are  liable  for  the  barra- 

($)  Thla  seems  to  be  a  good  general  try  either  of  the  master  or  mariners. 
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cheat,  (y)  Ii  is  described  by  Lord  Mansfield  as  "  a  cheat,  a  fraud, 
a  cozening,  or  a  trick  ;(z)  an  act  of  wrong  committed  against  the 
ship  and  goods."  (a)  It  includes,  in  general,  every  species  of  fraad, 
knavery,  or  criminal  miscondact  on  the  part  of  the  master  and  ma- 
riners, by  which  the  owners  and  freighters  were  injured.  (6)  The 
ordinary  instances  or  barratry  are  those  of  running  away  with  the 
ship,  (c)  fraudulently  burning,  sinking,  deserting  it,  or  throwing  it 
into  the  enemy's  hands ;  (d)  running  it  on  shore,  using  it  in  illegal 
trade,  &c. 

Thus  when  the  master  sails  from  a  port,  without  paying  the 
port  duties,  a  loss  which  happens  in  consequence  is  a  loss  by  bar- 
ratry, (e)  Barratry  is  not  confined  to  running  away  with  the 
ship  ;  (/)  it  includes  a  case  of  deviation,  even  the  act  of  dropping 
anchor,  (g)  or  delaying  the  voyage^  (h)  for  a  criminal  and  fraud- 
ulent purpose.  And  where  a  master  deviated  from  the  course  of 
the  voyage,  for  the  purpose  of  smuggling  on  his  own  account,  and 
*after  the  ship  had  regained  the  right  course,  she  was  lost  by  the 
perils  of  the  sea,  the  underwriters  were  held  liable  ;  this  loss  may 
be  considered  as  attributable  either  to  barratry  or  the  perils  of  the 
sea,  or  rather  perhaps  to  the  combination  of  those  two  causes,  (t) 
Whether  the  loss  happens  in  the  act  of  barratry,  that  is,  during  a 
barratrous  and  fraudulent  deviation,  or  afterwards,  is  not  material. 
When  the  master  was  obliged  to  put  into  port  for  the  purpose  of 
repairing  damage,  and  whilst  the  repairs  were  proceeding,  absented 
himself  from  the  ship  for  a  longer  time  than  was  necessary  for  the 
completion  of  the  repairs,  and  during  his  absence  procured  forged 
papers,  in  which  the  name  of  the  ship,  as  well  as  his  own  name, 
and  the  destination  of  the  vessel,  were  altered  ;  and,  on  his  return 
to  the  vessel,  instead  of  proceeding  on  the  voyage,  carried  the  vessel 
to  a  foreign  port,  the  jury  found  that  the  master  was  guilty  of  barra- 
try, when  he  absented  himself,  since  he  thereby  delayed  the  voyage 
for  a  criminal  purpose,  and  the  court  approved  of  the  verdict  (k) 
And,  although  the  consent  of  the  owner  of  the  ship  (i)  will  negative 
the  imputation  of  barratry ;  and  though  it  has  been  sometimes  said, 
that  barratry  cannot  be  charged  in  respect  of  an  act  which  was  done 
for  the  owner's  benefit ;  (m)  yet  it  should  be  observed,  that  a  cri- 
minal or  illegal  act  of  the  master,  exposing  the  ship  or  cargo  to 

(y)  Ital  Diet  Dufresne's  Gloss  verb  bar'  other  vessel.    Dixon  v  Reid,  5  B  &  Aid 

ratria.    And  see  as  to  the  deviation,  Cowp  597. 

164,  1^*    £^ast,  134.     1  £niertg  366  c  12  (e)  Knight  v  Cambridge,  1  Stra  581.    2 

■  3.  LordRaym  1349  SC.    8  Mod  230  S  C 

(z)  In  Vallejo  V  Wheeler,  Cowp  54  and  as  cited  in  Stamma  v  Brown,  2  Stra  1 174. 

0ee  Abb  Ship  5th  Ed  133.  Ford's  MSS,  8  East,  135, 136. 

(a)  Per  Lord  Hardwicke  in  Lewen  v  (J)  Per  Aston,  Jus.    Cowp  154,156, 
SuassOk  Postlethw  147  tit  Assurance.  et  supra,  note. 

(b)  Lockyer  and  Others  v  Offley,  1  T  (g)  Ross  v  Hunter,  4  T  R  33. 

R  257.    Per  Aston,  Jus,  Cowp  155, 156.  (h)  Roscow  v  Corson,  8  Taunt  684.     5 

(c)  When  piracy  in  mariners,  2  East,    B  &  A  597. 

P  C  796,  post,  tit  Piracy.  (i)  Vallejo  and  Others  v  Wheeler,  Cowp 

(<i)  See  such  instances,  8  East,  136.    2  143.    Llofit,  631  S  C. 

Campb  620.    Entering  blockaded  port,  2  (k)  Roscow    v    Corson,  8   Taunt  684. 

Campb  539.    3  Taunt  508.    6  Id  375  and  Vide  Dixon  v  Reid,  5  B  &  Aid  597. 

infra.    Total  loss  with  benefit  of  salvage,  (t)  See  post. 

where  ship  and  cargo  barratrously  taken  (m)  2  Stra  1173,   See  post  as  to  crim- 

out  of  her  course  by  crew,  and  part  of  car-  inu  act  or  owner's  consent, 
go  sold,  and  remainder  sent  home  by  an- 
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confiscation  or  loss,  in  violation  of  his  duty  towards  the  owner, 
and  wiihout  the  owner's  consent  or  direction,  may  amount  to  bar- 
ratry, ahhough  it  was  principally  intended  by  the  master  to  ad- 
vance the  owner's  interest.  For,  as  observed  by  Lord  Ellenbo- 
rough,  it  is  not  for  the  master  to  judge  in  cases  not  entrusted  to  bis 
discretion,  or  to  suppose  that  he  is  not  breaking  the  trust  reposed  in 
him,  but  acting  meritoriously,  when  he  endeavoured  to  advance 
the  interest  of  his  owners  by  means  which  the  law  forbids,  and 
which  his  owners  also  must  he  taken  to  have  forbidden,  not  only 
from  what  ought  to  be,  and  therefore  must  be  presumed  to  have 
been  their  own  sense  of  public  duty,  but  also  from  a  consideration 
of  the  risk  and  loss  likely  to  follow  from  the  use  of  such  *means.  (n) 
Thus,  if  the  captain  of  a  ship  be  guilty  of  deviation,  by  cruizing  for 
a  prize,  in  consequence  of  which  the  ship  is  lost,  this  is  an  act  of 
barratry,  upon  which  the  insured  may  recover  against  the  under- 
writers, although  the  capiain  afterwards  libelled  the  prize  for  the 
benefit  of  the  owners  as  well  as  of  himself,  (o)  And  so  where  the 
master  of  a  ship,  employed  under  orders  to  make  the  best  purchase 
in  his  power,  went  into  a  Dutch  settlement  for  the  purchase  of 
goods,  during  a  war  between  this  country  and  Holland,  (p)  and  was 
in  consequence  seized  by  a  British  frigate,  and  condemned,  on  the 
ground  of  trading  with  an  enemy,  this  was  held  to  be  a  loss  for 
which  the  underwriters  were  liable.  The  master's  instructions  be- 
ing in  general  terms  could  only  extend  to  such  purchases  as  might 
be  lawfully  made,  and  did  not  authorize  him  to  expose  the  ship  to 
confiscation  by  trading  with  an  enemy  ;  and  though  the  master 
did  not  act  for  his  own  benefit,  but  with  a  mistaken  view  of 
executing  his  orders,  and  although  it  had  been  usual  to  keep 
up  ^  trading  intercourse  between  the  English  and  Dutch  settle- 
ments at  the  place  in  question,  even  in  time  of  war  between  the 
mother  countries,  yet  the  trade  being  illegal,  and  carried  on  with- 
out the  consent  of  the  owner,  was  barratry  in  the  master,  (q) 
The  fact  of  the  master's  having  derived  a  private  benefit  from  the 
act  complained  of,  although  it  may  afford  evidence  of  the  fraud  with 
which  he  acted,  is  not  absolutely  essential  to  constitute  barratry. 
Whether  the  misconduct  on  the  part  of  the  master  was  induced  by 
motives  of  advantage  to  himself,  of  malice  towards  the  owner,  or  of 
disregard  to  those  laws  which  it  was  the  master's  duty  to  obey,  and 
upon  the  observance  of  which  the  owner  must  be  taken  to  have 
relied,  the  prejudice  to  the  insured  b  equally  great,  and  the  loss  is 
within  the  meaning  of  the  policy.  Hence,  a  gross  malversation  by 
the  captain  hi  his  ofiice,  though  unaccompanied  with  any  benefit 
to  himself,  is  still  barratrous. 

And  where  the  pilot  swore  that  the  captain  had  sailed  in  a  bad 
wind,  contrary  to  his  directions ;  that  in  several  other  respects  he 
♦disobeyed   the   witness's   instructions,    though    informed    of  the 

(a)  Per   Lord    Ellenborongh,  C  J,    in  (p)  The  ship  had  the  leave  of  the  Dutch 

Rowcroft  V  Earle,  SEast,  139.  governor,  but    the    trade  was  of  course 

(o)  Mora  and  Other  v  Byron,  6  T  R  illegral. 

379.  (9)  Carle  v  Rowcroft,  8  East,  136. 

24  (*244)  (*246) 


•      .gg  ■    .^t  the  «Up  having    been  stopped 

'  gad  ^"'"^'Hhur  out  an  anchor,  the  captain   cut 

coB'eg^^^o^'^y^rKin&.  on   the  rocks;  Lord  Ellen- 
_«(n         "'^T^g  BiHiess  could  he  "helicTed,  the  captain 
'i/  barratiJ-  (r)      The  sentence  of  a  British 
>  condemnmg  a  ship  which    had  heen  harra- 
J  tje  a>&ater  into  a  port  under  blockade,  though 

ff  grounds  of  condemnation,   does  not  neg;ative 

gQOcia^i'"'  "f  i^fratry,  nor  consequently  the  right  of  the  insured 
(he  cfta'B*      jj-  the  sentence  proceed  on   the  ground   that   the 
'^^ '*'"fls    enemy's    property,    it  is   conclusive   as   to   that   fact; 
^'P  y^  ig  compatible   with    the    allegation,    that   the    barratry   of 
h     Blaster  had  brought  the  ship  info  such  a  situation  as  to  be 
onsidered  enemy's  property,  (a)     And  although  the  terms  of  a  po- 
licv  expressly    confine   the   protection  of    the  contract  to  'any 
lawful  trade'  in  which   the  ship   may  be  engaged,  yet  if  barratry 
be  one  of    the  enumerated   perils,   and  the   master  he  guilty  of 
barratry  in  smuggling,   the   underwriters   are   liable  :    the  words 
'any  lawful  trade,'  as  so  used  in  the  policy,    mean  any   lawful 
trade  in  which  the  owners  may  employ  the   ship,   and  perhaps  im- 
port nothing  more  than  would  have  been  implied   without  them.  (I) 
Pf^ad.  -^^  allegation  that  the  act  which  occasioned  the  loss 

woa  committed  through  the  fraud  of  the  master,  is  a 
sufficient  averment  of  barratry,  («)  And  in  a  late  case,  where  a 
policy  was  effected  in  the  common  form  to  protect  gooda  by  land 
as  well  as  sea  carriage,  and  the  declaration  stated  that  the  goods, 
after  being  delivered  to  the  carriers,  where  wholly  lost  through  the 
fraud  and  negligence  of  the  servants  and  persons  employed  hy  the 
*carriers,  this  was  considered  a  sufficient  statement  of  a  loss  in  the 
nature  of  barratry,  {x) 

It  is  scarcely  necessary  to  add,  that  a  barratrous  running 
away  with  a  ship  by  the  crew,  in  conjunction  with  prisoners  of 
war  who  may  be  on  board,  is  an  act  for  which  the  underwriters 
are  liable.  And  where  prisoners  of  war  rose  in  the  ^hip,  and 
confined  all  the  crew  except  one  who  was  heard  on  the  deck  in 
coQvetBation  with  them,  this  was  considered  evidence  of  barratry 
to  go  to  the  jury,  (y)  The  mere  circumstance  of  taking  pri-' 
Boners  of  war  on  board  a  ship  does  not  necessarily  increase  the 
risk,  nor  does  it  avoid  the  insurance  when  it  does  not  amount  to 
fraud  or  negligence.  And  where  three  Spanish  prisoners  of  war 
were  received  on  hoard  a  ship,  and   allowed  the  free  range   of  it, 

(r)   Herman  and  Others  v  P&rish,  S  bow  bsrmlrT  may  ba  alleged,  see  put, 

Campb  149.     Bui  the  jur;  diibelieved  the  tit  Declaration.      Barratrj   by  OauiJiileDt 

wilneiB,  and  the  insured  recovered.  stranding  or  coUiaion.     Caplore  may  bs 

{«)  Goldacbmidt  *  Whitmore,  3  Taunt  awribad  to  eitheroftba  oooourrentcauae^ 


mpb  149,  620.     Cowp  143,  156.     Sm 
6Taui  ■   —    —  —     ~"---.  ." 


also  6  Taunt  376,  377,  379.    S  Mvah  79 

(I)  Havelock  v  Hancill,  3  T  R  S77.  S  C. 

(u)  Knight  I  Cambridge,   I   fitm  G8I.  (c)  Bohem  and  Otbcrs  v  Coombe,  iU 

.SLordRBym  1349SC.    8  Mod  S30  S  C.  &  3  ITS. 

Par  Lord    Ellenborouah,  C  J.,    S  East,  (y)  Hucki  v  Thonilon,  1  Holt,  30.    Per 

135,  136.    TbiaiscitadtOBhawlhemean-  Gibba,  C  J. 
ing  of  the  teciD  '  barratry,'  aa  to  when  and 
(•246) 
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who  might  ha^e  been  expected  to  conduct  thenjselves  peaceably 
during  the  voyage,  but  who  joined  in  a  meeting,  and  assisted  in 
running  away  with  the  ship,  the  underwriters  were  held  liable  for 
a  loss  which  so  happened,  (z) 

The  underwriters,  however,  cannot  be  charged 
biriitiy!'"^  with  a  loss,  as  if  occasioned  by  barratry,  when  the  act 
complained  of  was  done  with  the  consent  of  the 
owner  of  the  ship,  or  when  the  loss  arose  merely  from  his  own 
neglect  and  supineness,  or  when  the  act  complained  of,  though  a 
breach  of  contract,  was  not  of  a  fraudulent  or  criminal  nature,  or 
when  (he  alleged  misconduct  did  not  occasion  a  loss  to  the  in- 
sured within  the  period  embraced  by  >the  policy. 
Consent  of  Whether   the  insurance  is  on  ships  or  goods,   the 

owner  or  consent  of    the  ship-owner    is  sufficient    to  negative 

reig  ter.  ^j^^  imputation  of  barratry.  Barratry  is  an  act  not 
directed  against  the  owner  of  the  goods,  but  against  the  owner 
of  the  ship,  and  however  innocent  the  owner  of  the  goods  may 
be,  yet  if  the  owner  of  the  ship  concur  m  the  act  by  which  a  loss 
is  occasioned,  as  for  instance,  if  the  master  deviate  for  the  pur- 
pose of  smuggling,  or  with  a  like  criminal  object,  by  the  direc- 
tion of  the  owners,  or  one  of  them,  a  loss  which  happens  in 
^consequence  cannot  be  ascribed  to  barratry,  (a)  The  ship-owner 
may  indeed  render  himself  liable  to  the  owner  of  the  goods  by 
his  fraudulent  act,  (6)  or  perhaps  in  a  particular  case,  when  the 
insured  himself  is  wholly  free  from  blame,  the  underwriters  may 
be  liable  under  the  general  clause  of  the  policy,  (c)  but  not  as  for 
barratry.  The  principle,  that  the  consent  of  the  owner  will  ne- 
gative barratry,  precludes  the  commission  of  this  offence  by  the 
master,  when  the  two  characters  of  master  and  owner  unite  in 
the  same  person,  (d)  And  in  the  case  of  a  chartered  or  mortgaged 
vessel,  the  same  principle,  that  the  consent  of  the  ship-owner  ne- 
gatives barratry,  renders  it  necessary  to  inquire,  who  was  in 
fact  owner  at  the  time  of  the  act  complained  of ;  and  by  whose 
consent  the  charge  of  barratry  may  be  negatived.  When  a  ship 
has  been  let  out  to  freight  under  a  charter-party,  and  a  policy  is 
effected  for  the  benefit  of  the  general  owner,  a  loss  occasioned  by 
the  act  of  the  freighter  cannot  be  treated  as  barratry  ;  the  act  of 
the  freighter  in  such  a  case  is  regarded  as  the  act  of  the  owner 
himself,  {e)     On  the   other  hand,  however,  as  in  the  case  of  a 

(x)  Toulmin  v    Inglls,   1   Campb  411.  owner  unless  that  be  proved,  id  ib.    And 

ToQlmin  V  Anderson,  1  Taunt  227.  aliter,  where  the  master  being  owner  has 

(a)  Nutt  V  Bourdieu,  1  T  R  323.  Val-  chartered  the  ship,  ut  infra,  7  Taunt  627. 
lejo  T  Wheeler,  Cowp  143.  Llofit631  S  The  master's  being  also  supercargo,  does 
C  a  note  taken  from  Mr  Alleyne's  MSS  not  of  course  prevent  the  underwriters 
and  said  to  be  more  correct.  from  being  liable  for  an  act  of  barratry 

(b)  1  TR330.  which  he  may  commit,  8  East,  139,  140. 

(c)  i  e  the  general  words  **  all  other  (e)  Ruled  per  Lord  Ellenborough,  C  J. 
losies,^  &c  see  infra  ;  and  see  diet  ars  in  Hobbs  v  Harman,  3  Campb  94.  The 
Soares  t  Thornton,  7  Taunt  627, 634,  633.  ship  had  been  engaged  in  smuggling,  un- 
Moore,  373  S  C  semb  not  per  cur.  der  the  direction  of  the  freighter's  agent ; 

(d)  Nutt  V  Bourdieu,  1  T  R  323,  330.  sed  quaere.  It  is  said  to  have  been  deter- 
2  Val  80.  Ross  v  Hunter,  4  T  R  33.  mined  in  a  case  of  Boutflower  v  Wilmer, 
Bat  the  master  will  not  be  considered  as  Lond  Silt  after  T  T.,  21  Qeo  t  cor  Lee, 
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chartered  vessel,  the  freighter  is  entitled  to  the  use  of  the  ship, 
and  is  essentially  owner  foe  the  time  ;  an  act  done  without  the 
consent  of  the  freighter  may  amount  to  barratiy,  although  done 
with  the  consent  of  the  general  oumer,  (J)  And  though  the 
terms  *Met  to  freight  and  hire"  in  a  charter-party  have  been 
sometimes  relied  upon  to  shew  that  the  freighter  was  owner  for 
^the  voyage,  so  as  to  render  his  consent,  and  not  that  of  the  ge- 
neral owner,  the  criterion  by  which  the  question  of  barratry  was 
to  be  determine  J,  yet  the  insertion  of  words  of  demise  is  not  neces- 
sary to  render  the  freighter  owner  pro  hoc  vice;  (g)  for  undem 
charter-party  in  a  common  form,  without  any  such  words,  by 
which  the  owner  stipulates  to  receive  a  cargo  on  board  from  the 
freighter,  (with  a  covenant  which  is  not  uncommon,  that  the 
owner  should  be  at  liberty  to  ship  goods  at  intermediate  places,  if 
the  freighter  should  not,)  gives  the  freighter  such  control  over 
the  ship,  that  an  act  done  by  the  general  owner,  or  with  his  con- 
sent, may  be  barratrous,  provided  it  is  not  done  with  the  consent 
of  the  freighter.  Thus,  it  has  been  determined,  that  a  covenant 
made  by  the  owner  with  the  freighter  of  the  ship,  that  the  ship 
should  receive  on  board  a  specified  weight  of  goods,  (not  amount- 
ing to  the  entire  quantity  the  ship  could  take  in)  to  be  carried  on 
the  voyage,  with  a  proviso,  that  the  owner  might  fill  up  the  ship 
with  goods  at  intermediate  places,  if  the  freighter  should  not  fill 
it  up,  renders  the  freighter  so  far  owner  for  the  voyage,  that  if 
the  general  owner,  by  a  connivance  with  the  master,  be  guilty  of 
running  the  ^ship  on  shore,  to  defraud  the  freighter,  this  may  be 
alleged  to  be  a  loss  by  barratry,  especially  if  the  loss  do  not  bap- 
pen  till  after  the  freighter  has  made  his  election  to  fill  up  the  ship 
with  an  entire  cargo  of  goods,  (h)  Although  the  general  owner 
may  not  so  far  have  divested  himself  of  control  over  the  ship  as 
to  have  lost  his  right  of  lien  for  the  freight  (and  this  right  will 
not  in  general  be  lost  by  the  terms  of  a  charter-party,  whether  it 
contains  words  of  demise,  sucli  as  ^  let  to  freight  and  hire,'  or 
merely  covenants  to  receive  a  cargo  on  board  from  the  freighter,)  (t) 
yet  barratry  may  still  be  committed,  if  the  act  be  done  without 
the  consent  of  the  freighter  or  special  owner,  aUliough  the  general 
owner  was  an  assenting  party,  (fc)  In  the  case  of  a  mortgaged 
vessel,  where  the  mortgagee  has  not  entered  into  possession,  no 
*barratry  can  be  committed  if  the  mortgagor  be  also  master ;  the 
consent  of  the  mortgagor  is  sufficient  to  negative  barratry.  (I) 

C  J  MSS,    that  where  an    insurance  is  Taunt  627.     1  Moore,  373  S  C.    Vid  tam 

made  by  and  in  favour  of  a  ship  owner,  James  v  Jones,  3  Esp  Rep  27.     2  Caropb 

and  the  barratrous  act  is  committed,  with  482,  517.     13  East,    238    and    Parish  v 

the  privitj  of  the  freighter,  the  underwri-  Crawford,  2  Stra  1251  seems   overruled, 

ter  is  not  discharged  unless  he  can  shew  7  Taunt  26. 

that  the  owner  also  was  privy  to  the  bar^  (i)  Sarille  v  Campion,  2  Barn  &  Aid 

ratry,  Sel  Ni  Pri  902,  903.  503.    Tate  f  Meek,  8  Taunt  280.    Yastes 

(/)   Vallejo    V   Wheeler,  Cowp   143.  and  Others  v  Railston,  id  293     Yeates  t 

L1ofil63.    Soares  v  Thornton,  6  Taunt  Magneli,  id  302.    Christie  v  Lewis,  2  Bred 

627.                           '  and  Binge  410. 

(gr)  7  Ta«nt  627,  640.    Christie  v  Lew-  (&)  2  Brod  and  Bing  444,  445. 

is,  2  Brod  &  Bing  444,  445,  where  the  pri-  (/)  Lewis  v  Snaps,  1    Postletbw  147. 

or  eases  are  cited.  Per  Lord  Uardwicke,  C  J. 

(A)  Soares  and  Others  v  Thornton,  7 

(*248)  (*249) 
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So,  on  the  principle  that  the  consent  of  the  ship-owner  \i  ill  nega- 
tiye  the  charge  of  barratry,  if  the  crew  be  guilty  of  repeated  acts 
of  smaggling  in  the  course  of  the  voyage,  and  the  owner,  through 
gross  negligence,  omit  to  take  any  measures  for  their  preven- 
tion, the  underwriters  are  not  liable  for  the  loss.  And  if  the  ship, 
having  been  justly  seized,  be  afterwards  restored,  as  the  owner 
cannot  recover  for  the  seizure  occasioned  by  his  negligence,  the 
underwriters  are  not  liable  for  a  damage  which  happens  to  the  ship 
by  the  perils  of  the  sea,  in  the  interval  between  seizure  and  restora- 
tion, (tn) 

But  although  barratry  cannot  be  committed  when  the 
c^enu  master  is  also  owner,  or  when  the  owner  pro  tempore  is 

an  assenting  party  to  the  act  complained  of,  yet  it  is 
sufficient  prUna  facie  evidence  of  barratry,  to  shew  that  the  person 
described  as  master  in  the  policy,  and  treated  with  as  such,  carried 
the  ship  out  of  her  course  of  the  voyage  for  fraudulent  purposes  of 
his  own,  or  committed  some  other  act  of  barratry,  without  showing 
negatively  that  the  master  was  not  the  owner.  Proof  that  the  mas- 
ter was  also  owner,  or  that  any  other  person  was  owner  and  con- 
sented, lies  npon  the  underwriters,  if  that  be  their  answer  to  the 
ishaif^e  of  barratry.  And  where  the  voyage  insured  was  from 
Jamaica  to  JVV10  Orleans  which  lies  up  the  river  Mississippiy  and  the 
captain  proceeded  on  his  voyage  as  far  as  the  mouth  of  that  river, 
and  then  dropped  anchor  and  went  up  the  river  in  his  boat  for  a 
fraudulent  purpose  of  his  ow2),  the  captain  was  guilty  of  barratry 
when  he  so  dropped  his  anchor,  and  this  was  not  a  deviation  by 
which  the  underwriters  were  discharged,  (n)  Another  instance  in 
which  the  charge  of  barratry  is  negatived  occurs  when  the  act  com- 
plained of,  though  committed  unadvisedly,  ignorantly,  or  mistaken- 
ly, on  the  part  of  the  master,  is  not  fraudulent,  criminal  or  illegal. 
Thus,  a  deviation  by  the  master  through  a  mistake  as  to  the  mean- 
ing of  his  instructions  or  a  misapprehension  of  the  best  mode  of 
acting  under  them  and  carrying  them  into  effect ;  (o)  a  ^deviation 
through  ignorance  or  some  other  motive  not  fraudulent ;  ( p)  or 
even  the  improper  treatment  of  the  vessel  apparently  tending  to  its 
destruction,  but  not  shown  to  have  been  done  against  his  better 
judgment ;  (q)  does  not  constitute  barratry.  So,  where  a  ship  in- 
sured with  a  letter  of  marque  was  dispatched  by  the  owner  with 
orders  not  to  return  if  a  prize  should  be  taken,  but  to  send  it  home 
by  another  ship,  and  proceed  on  the  voyage,  and  the  crew  refusing 
to  obey  the  captain,  would  not  proceed  in  the  voyage,  but  insisted 
on  returning  with  a  prize  which  had  been  taken,  Lord  Chief  Justice 
Lee,  held,  that  the  act  complained  of  did  not  amount  to  a  barra- 
try, (r)  Lord  Mansfield  in  alluding  to  this  case,  observed,  that  the 
question  seemed  to  be  whether  the  capture  of  a  second  prize  justifi- 
ed the  second  return  of  the  ship  to  Bristol ;  that  the  Court  held  it 


(m)  Piper  v  Cope,  1  Caznpb  434.  viated  to  obtain  refreshment  for  the  crew, 

(n)  Rosa  t  Hunter,  4  T  R  33.  (9)  Todd  and  Others  v  Ritchie,  1  SUrk 

(0)  Bottomley  v  Bovill,  5  B  &  C  212.  Rep  240. 

Ip)  Pbyn  V  Roy  Exch  Ass  Com,  7  T  R  (r)  £ltOQ  v  Brogden,  2  Stra  1261. 
S04.    It  was  auggested  that  the  master  de* 
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did  ;  and  if  so,  there  could  be  no  barratry,  because  the  captain  and 
mariners  acted  to  the  best  of  their  judgment  for  the  benefit  of  the 
owners,  (s)  A  mere  breach  of  contract  on  the  part  of  the  master 
does  not  constitute  barratry.  Thus  in  the  case  of  a  policy  on 
goods,  when  the  goods  were  shipped  under  a  bill  of  lading  which 
specified  that  the  vessel  should  proceed  a  droite  route  to  Jlfor- 
seillesy  but  before  the  ship  sailed,  her  destination  was  altered, 
and  instead  of  proceeding  directly  to  Marseillesj  she  was  dis- 
patched on  a  voyage  to  Leghorn  first,  and  afterwards  to  J\farseille8, 
the  owner  of  the  goods  being  apprized  of  that  fact  and  requested 
to  get  an  insurance  which  he  had  effected  on  his  goods  altered  ac- 
cordingly ;  Lord  Chief  Justice  Lee  held  that  the  departure  from  the 
voyage  specified  in  the  bill  of  lading  did  not  constitute  barratry  : 
for  there  was  nothing  of  a  criminal  nature,  but  only  a  breach  of 
contract.  (/)  It  appears  important  to  observe,  that,  as  every  act 
of  barratry  is  in  the  nature  of  a  crime,  tbe  evidence  adduced  in 
support  of  it  ought  to  be  explicit  and  satisfactory.  When  a 
ship  had  been  condemned  for  endeavouring  to  enter  a  port  of 
JVbru^ay,  then  in  a  state  of  blockade  ;  and  the  master  who  was 
^examined  as  a  witness  on  the  trial  stated  that  his  ship  was  bound 
for  Leiih,  and  was  pursuing  its  direct  course  to  that  place  with- 
out any  other  object,  but  was  driven  by  the  winds  and  currents 
nearer  to  the  coast  of  Norway  than  was  intended,  and  was  cap- 
tured about  five  German  miles  off*  that  coast,  the  evidence  was 
net  deemed  sufficient  to  support  the  charge  of  barratry.  The  in- 
sured contended  that  tbe  master's  statement,  that  he  was  bound 
for  LeUhy  shewed  that  that  was  the  course  prescribed  to  him  by 
his  duty  towards  his  owners ;  and  the  sentence  of  condemnation 
(which  was  conclusive  of  the  fact  of  the  ship's  having  violated 
the  blockade),  proved  that  the  master  instead  of  pursuing  his 
course  towards  Leith^  had  barratrously  deviated  from  it  by  endeav- 
ouring to  enter  a  port  under  blockade.  But  the  Court  said  that 
barratry  was  a  crime,  and  that  they  could  not  raise  so  grave  an  im- 
puts^tion  on  this  loose  evidence;  that  although  the  master  was 
bound  for  Leitk,  he  might  have  secret  orders  from  the  ship-owner 
to  touch  at  JWicay,  or  that  other  circumstances  might  have  oc* 
curred  to  justify  the  deviation,  so  that  the  charge  of  barratry  was 
not  substantiated,  (u) 

Further,  It  is  necessary  to  remark  that  although 
OSS  m  voyage,  ^j^rratry  may  have  been  committed  in  the  course  of 
the  voyage,  the  underwriters  will  not  be  liable  unless  a  loss  ac- 
tually takes  place  within  the  period  embraced  by  the  policy. 
Thus,  when  the  master  was  guilty  of  smuggling  in  the  course  of 
the  voyage  in  violation  of  the  hovering  act,  (x)  but  the  ship  was 
not  seized  till  after  she  had  been  moored  at  anchor  twenty-four 

(<)  The  report  however  seems  to  state  Cowp  153.    8  Elast,  136, 137. 

that  the  crow  mutinied  and  wrongfully  car-  (ii)  Everth  and  Others    v  Harman,  6 

ricd  the  ship  out  of  its  course  to  the  preju-  Taunt  375.    2  Marsh  Rep  78  S  C. 

dice  of  the  owners,  Ideo  qusre,  1  Cowp  (x)  See  the  act  now  io  force,  6  Geo  4 

154.    1  New  Rep  181.  clU8  s  3. 

(0  Stamma   v  Brown,   2   Stra   1173. 
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iuMirs  in  her  port  of  discharge,  which  is  the  usual  period  embraced 
by  the  policy ;  the  underwriters  were  not  considered  liable,  (y) 
So,  on  a  like  principle,  if  the  captain  of  a  ship  insured  barratrously 
cany  her  out  of  her  course  of  the  voyage,  procure  her  to  be  con- 
demned in  a  Vice- Admiralty  Court,  sold,  and  delivered  to  a  pur- 
chaser, the  loss  arises  upon  this  last  event,  and  it  is  from  that  *time- 
that  the  statute  of  limitations  begins  to  run  as  between  the  insured 
and  the  underwriter.  (?) 

The  offence  of  casting  away,  burning,  or  destroying 
SOTtry!"  ships,  is  visited  in  this  country  with  the  highest  penal- 

ty which  the  law  can  award.  By  a  statute  passed  in 
the  course  of  the  last  reign  for  the  better  enforcement  of  the  laws 
against  this  species  of  offence,  it  is  enacted  that  if  any  person  shall 
wilfully  cast  away,  burn,  or  otherwise  destroy,  any  ship  or  vessel, 
or  in  any  wise  counsel,  direct,  or  procure,  the  same  to  be  done,  and 
the  same  be  accordingly  done,  witii  intent  or  design  thereby  wilful- 
ly and  maliciously  to  prejudice  any  owner  or  owners  of  such  ship 
or  vessel  or  any  owner  or  owners  of  any  goods  laden  on  board  the 
same,  or  any  person  or  persons,  body  politic  or  corporate,  that  hath 
underwritten  or  shall  underwrite  any  policy  or  policies  of  insurance 
upon  such  ship  or  vessel  or  the  frieght  thereof  or  upon  any  goods 
laden  on  board  the  same,  the  persons  offending  therein  being  law- 
Ailly  convicted  shall  be  adjudged  principal  felons,  and  suffer  death 
as  in  cases  of  felony  without  benefit  of  clei^y.  (a) 

Although  the  slave  trade  is  now  abolished  within  the 
&  Mortality  British  dominions,  and  no  insurance  can  be  made  on 
of  liYing'ani.  ^^^  species  of  traflSc  in  any  colony  dependent  on 
mala.  Great  Britain,  (6)  yet,  as  the  principles  of  our  law 

might  perhaps  be  called  into  action,  in  the  case  of  a 
transaction  of  this  nature  in  a  foreign  country,  where  the  traffic  might 
be  tolerated,  (c)  we^  propose  briefly  to  consider,  what  losses  are  with- 
m  the  policy  in  the  case  of  an  insurance  on  slaves.  The  questions 
which  occur  arise  in  cases  of  mutiny  or  death  of  the  slaves,  and  in 
considering  whether  a  loss  is  within  th«  ordinary  perils  or  not. 
When  a  policy  was  effected  against  mutiny,  in  addition  to  the 
other  usual  perils,  and  some  of  the  slaves  were  fired  upon  and 
killed  in  the  mutiny,  others  died  of  the  wounds  and  bruises  which 
*they  received  in  the  course  of  it,  in  concurrence  with  other  causes, 
the  jury,  under  the  direction  of  Lord  Mansfield,  found  that  all 
these  losses  were  within  the  policy,  {d)  On  the  other  hand,  those 
slaves  who,  baffled  in  their  attempts,  in  despair  chose  a  mode  of 
death  by  fasting,  or  swallowing  salt  water,  or  leaping  into  the  sea, 

(y)  Lockjrer  ▼  Offley,  1  T  R  252.    It  as  by  stat  Hen  8  8  3  and  see  stat  1   Ann 

was  agreed  in  the  armament  that  the  cus-  at  2  c  9  s  4.    4  Geo  1  c  12  s  3.     11   Geo  1 

torn  hoase  officers  might  sciz ;  for  the  for-  c  29  s  6.     1  T  R  323.     10  East  P  C  Add 

feitare   within  three  years  after  the  fact  xxvi.    In  Ireland  43  Geo  3  c  79. 

eommiUed,  and  that  the  AttornejT-General  (6)  5  Geo  4  ell.    51   Geo  3  c  23.    5 

might  file  an  information  at  any  time  while  Geo  4  c  17.    Ante,  17. 

the  ship  .was  in  being.  (e)  Madrazo  v  WiUes,  3  B  &  Aid  353. 

(x)    Hibbert  andOthers  v  Martin,   1  (d)  Robertson  v  Ewer,  1  T  R  130,  note 

Campb538.                        ^'^ft--  (a). 


(a)  43  Geo  3  e  113  8  2  mode  of  trial 
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or  banging  about  the  sides  of  the  vessel,  or  who  died  through  cha- 
grin   and  despondency,  were    not  considered  as  lost  by  a  peril 
within  the  scope  of  a  policy.     This  was  not  a  loss  by  mutiny^  but 
the  reverse,  for  it  was  by  failure  of  the  mutiny,  (e)    The  deteriora* 
tion  also  occasioned  by  the  mutiny  in  the  value  of  those  slaves, 
who  remained  after  the  affray  was  over,  the  planters  thinking  that 
those  slaves  were  of  less  value  on  account  of  a  mutiny  havbg  hap- 
pened in  the  ship  on   board  of  which  they  were,  was  not  a  peril 
embraced  by  the  policy  ;  it  was  merely  a  loss  of  the  market,  and 
too  remote  a  consequence  to  form  a  subject  of  demand  upon  the 
underwriters.  (/)      With  respect  to  a  loss  by  natural  death,  for 
which  the  insured  were  precluded  from  recovering,  even  whilst 
the  slave  trade   continued  by  the  statutes  30  Geo.  3.  c.  33.  s.  8., 
and  34  Geo.   3.  c.   80,  when  the  voyage  was  protracted  to  an 
extraordinary  length  in  consequence    of    bad  weather,   a  death 
occasioned   by  the  failure  of  the  ship's  provisions  was  not  consi- 
dered a  loss  by  the  perils  of  the  sea,  but  a  loss  by  natural  death,  (g) 
In  the  case  of  policies  on  live  stock,  a  clause  is  frequently  inserted 
to  exempt  the  underwriters   from  liability  for  losses  by  mortality 
and  jettison.     By  this  exception  of  mortality  the  underwriters  are 
protected  from  liability  for  losses  by  the  natural  death  of  the  cattle 
or  stock  insured  ;  but  are  not  protected  from  losses  occasioned  hy 
the  death  of  the  cattle  or  stock  by  violent  means.     The  term 
mortality,  in  a  large  and  general  sense,   would  be  sufficient  to 
include  losses  occasioned  by  any  species  of  death ;    but,  as  the 
term  is  used  in  the  exception,  it  seems  more  properly  confined  to 
natural  death,  since  that  construction  is  conformable  to  the  po- 
pular acceptation  of  the  term  :  since  the  term  jettison  is  used  in 
conjunction  with    mortality,    and  the  addition  of  jettison  would 
scarcely  have  been  necessary  if  mortality  had  been  intended  to 
^include  violent  death  ;  and,  because,  if  any  other  construction 
were  adopted,  the  consequence  would  be,  that    the  underwriters 
would   be  exempt  from  liability  for  injuries  to  the  animals  by  the 
perils  of  the  sea,  &c.  which  produced  death,  but  would  be  liable 
for  injuries  occasioned  by  the  same  means  which  did  not  termi- 
nate in  death  ;  and  it  cannot  be  supposed  that  the  underwriters 
were  intended  to  be  liable  in  one  of  those  cases  and  not  in  the 
other.     It  appears,  therefore,   from  the  words  used,  as  well  as  from 
the  context,  and  the  reason  of  the  thing,  that  the  exception  of 
mortality  only  frees  the  underwriters  from  liability  for  losses  by- 
natural  death.     And,  therefore,  in  the  case  of  a  policy  on  living- 
animals,  warranted  free  from  mortality  and  jettison,  when  some  of 
the  animals  were  killed  in  consequence  of  the  agitation  of  the 
ship  in  a  storm,  and  others  from  the  same  cause  received  so  much 
injury  that  they  died  before  the  termination  of  the  voyage,  this 
was  held  to  be  a  loss  by  the  perils  of  the  sea,   and  not  a  loss  by 
mortality  withm  the  meaning  of  the  exception  in  the  policy.  (A) 


(e)  Id  ibid.  (h)  Lawrence  v  Aberdeen,  5  B  &  Aid 

/)  Id  ibid.  107. 

g)  Tatham  v  Uodgson,  6  T  R  656. 

(*864) 
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So  in  the  ease  of  a  pelicj  on  botses,  warranted  free  from  mor- 
tality, when  some  of  the  horses,  in  consequence  of  the  agi- 
tation of  the  ship  in  a  storm,  broke  down  the  partitions  bjr 
which  they  were  separated,  and  by  their  kicking  bruised  and 
woanded  each  other  so  much  that  they  all  died,  it  was  held,  upon 
a  special  verdict,  that  this  was  a  loss  by  the  perils  of  the  sea,  and 
not  being  within  the  exception  of  mortality,  the  insured  were 
entitled  to  reooyer.  (t)  However,  it  appears,  that  according  to  the 
usage  at  Uayd^s^  there  are  two  modes  of  effecting  insurances  on 
live  slock,  one  by  inserting  in  the  policy  an  exception  fVom  the 
perils  insured  against,  or  a  warranty  of  freedom  from  mortality^ 
the  other  not  containing  any  such  exception  or  warranty,  and 
indeed  usually  expressly  including  the  risk  of  mortality  ;  that  upon 
the  former  species  of  policies  the  premiums  have  been  usually 
much  lower  than  upon  those  of  the  latter  description  ;  and  that 
upon  the  first  description  of  policies,  viz.  those  containing  the 
exception  of  losses  by  mortality,  the  underwriters  have  not  been 
considered  liable  to  pay  a  loss  by  the  death  of  cattle  in  any  case 
*where  the  vessel  on  board  of  which  they  were  arrived  in  safety ; 
but,  upon  policies  of  the  latter  description,  it  has  always  been 
usual  to  pay  a  loss  by  mortality  of  cattle  in  all  cases  where  such  a 
loss  occurred,  although  the  vessel  arrived  safely  ;  and  upon  poli- 
cies of  each  of  the  descriptions  just  mentioned,  if  the  vessel  bad 
been  lost  on  her  voyage,  and  the  animals  drowned,  the  underwri- 
ters have  been  in  the  habit  of  paying  to  the  insured,  (k)  It  has 
not  been  determined  whether  this  usage  can  be  recognized  in 
courts  of  justice  as  a  fair  mercantile  exposition  of  ambiguous 
terms  in  the  policy,  or  is  invalid  as  being  repugnant  t6  the  express 
language  of  the  instrument  subscribed.  But  it  is  clear  that  the 
usage  will  not  bind  any  persons  who  are  not  shewn  to  have  had 
notice  of  it,  and  cannot  reasonably  be  supposed  to  have  made  their 
contract  with  reference  to  its  existence.  Thus  if  it  be  found  in  a 
special  verdict,  that  the  policy  was  effected  at  LloycPs^  and  that 
the  usage  prevailed  among  merchants  and  underwriters  who  fre- 
quented that  coffee-house,  but  it  be  not  found  that  the  insured 
had  been  in  the  habit  of  effecting  policies  at  UoytPsy  or  from 
other  circumstances  can  be  presumed  to  have  been  acquainted 
with  the  existence  of  the  usage,  he  will  not  be  bound  by  it.  (Q 
Proof  of  the  existence  of  a  usage  at  LloytTs  is  not  by  any  means 
sufficient  to  prove  a  general  usage  of  trade ;  nor  can  a  court  of 
law  know  judicially  how  many  of  the  policies  effected  in  London 
are  effected  at  LloyiTs  coffee-house.  If  underwriters  desire  to 
exempt  themselves  from  liability  for  the  death  of  animals  from 
any  cause  whatever,  in  case  the  ship  arrives  in  safety,  it  is  ad- 
visable, after  the  discussion  which  has  arisen,  that  they  should 
express  the  exemption  in  clear  terms  on  the  face  of  the  policy ; 
since  by  confining  the  exception  to  mortality,  they  afford  grounds 
for  an  inference  that  they  intend  only  to  exclude  liability  for  losses 

(t)  Gabay  and  Others  v  Ltoyd,  3  B  &  C    in  the  words  usod  in  court. 
793.  (t)  Gabay  and  Otiiers  v  Lloyd,  3  B  &  C 

(k)  This  statement  of  the  usage  is  given    793. 
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by  natural  death.  It  seems  that  a  death  occasioned  by  the  iatlore 
of  the  ship's  provisions  would,  according  to  the  principle  of  a 
determination  in  the  case  of  a  policy  on  slaves,  be  deemed  a  mor* 
tali^  within  the  meaning  of  the  exception,  although  the  want  of 
provisbns  had  been  occasioned  by  a  delay  of  the  vovage  in  oon* 
sequence  of  the  ship's  having  encountered  sea  perils,  (m) 

^The  specification  of  perils  in  a  policy  of  insurance 
MrilB.^'  ^  followed  by  general  words,  by  which  the  under- 
writers take  upon  themselves  all  other  perils,  losses^ 
and  misfortunes  that  have  or  shall  come  to  the  hurt,  detriment^ 
or  damage  of  the  ships  or  goods  in  the  voyage.  The  effect  of  these 
words  is  to  remove  doubts  which  might  otherwise  have  arisen  with 
respect  to  the  precise  import  of  the  enumerated  perils ;  and  to 
extend  the  liability  of  the  underwriters  to  cases  which  come  very 
nearly,  though  not  precisely,  within  the  specified  causes  of  loss. 
Thus,  if  a  ship  be  burnt  to  prevent  it  from  falling  into  the  handg 
of  the  enemy,  (n)  and  a  doubt  arise  whether  this  can  be  said  to 
be  a  loss  by  enemies  or  fire,  all  doubt  is  removed  by  a  reference 
to  the  general  words  now  under  discussion ;  for  it  is  plainly  a  loss 
within  the  scope  of  the  policy,  and  one  against  which  the  insured 
ought  to  be  protected  ;  if  not  a  loss  by  the  enemies,  it  is  one  ejuadem 
generiSf  and  falls  within  the  meaning  of  the  contract  (o)  So,  to 
put  a  like  case,  if  goods  are  thrown  overboard  to  prevent  them 
from  being  captured,  and  a  doubt  should  arise  whether  the  loss 
can  be  properly  ascribed  to  the  act  of  enemy,  or  even  to  jet- 
tison, the  words  of  the  general  clause  are  adapted  to  the  event ; 
for  the  cause  of  loss,  if  not  exactly  jettison,  is  of  a  similar 
description  :  it  arose  from  the  act  of  an  enemy,  and  the  loss  sns* 
tained  falls  within  the  scope  of  the  policy,  (p)  So  if  a  ship  be 
sunk  at  sea,  in  consequence  of  being  fired  upon  by  a  British  ship 
of  war,  who  mistook  her  for  an  enemy,  the  loss,  though  it  hap- 
pens on  the  sea,  can  be  scarcely  ascribed  to  the  perils  of  the  sea, 
as  those  words  are  used  in  the  policy  ;  but  is  one  of  *  the  perils, 
losses,  and  misfortunes'  for  which  the  underwriters  are  liable 
under  the  general  clause,  (q)  When  a  ship,  being  insured  for 
twelve  months,  **  in  port  and  at  sea,"  having  sustained  damage, 
was  placed  in  the  course  of  the  voyage  in  a  graving  dock,  in  the 
harbour  of  St.  Johns  in  Newfoundland^  for  the  purpose  of  being 
repaired,  and  whilst  there,  was  blown  over  on  her  side,  there  being 
a  depth  of  water  of  two  or  three  feet  in  the  dock,  this,  though  not 
*a  loss  by  the  perils  of  the  sea,  was  a  loss  within  the  general  clause 
for  which  the  insurers  were  liable,  (r)  However,  although  the 
policy  is  conceived  in  terms  of  the  utmost  latitude,  and  the  descrip- 

(m)  Lawrence  ▼  Abberdoen,  fi  B  &  A  tison  or  to  enemies. 

Ill .    Tatham ▼  Hodgson,  6  T  R  656.  (9)  Cullen  v  Batler,  5  M  &  S  461.     4 

<n)  Instance  cited  per  Cur.    3  B  &  Aid  Campb  Sd9.    1  Stark  138  S  C. 

403.    1  Campb  123.  (r)  Phillips  v  Barber,  5  B  &  A ISI.    Vide 

(0)  But  according  to  the  decisions,  this  Tierney  y  Etherington,  1  Burr  348.    Saro- 

loss  may  be  stated  to  have  happened  either  nel  v  Royal  Exchange  Assurance  Cooapa- 

by  enemies  or  fire.  ny.    Lord  Tenterden,  Nov  1887.    8  B  St 

(p)  Butler  vWildman,  3  Bam  &  Aid  A  315.    4B&C741. 
398.    But  this  loss  may  be  ascribed  to  jet- 

(*26«)  (*257) 


INSURED  AOAIIfft.  195 

tion  is  so  extensire  that  it  would  seem,  as  JtfoUay  observed,  to  pre* 
dude  all  those  curious  questions  formerly  agitated  by  the  ciyilians 
and  common  lawyers^  {$)  yet  the  nature  of  the  contract,  and  the 
relative  mtuation  of  the  insured  and  underwriter  have    engraft- 
ed exceptions  on  the  general  words,  and  prescribed  certain  bounds 
beyond   which  the  underwriters  are  not  liable.     It  will  be  proper 
therefore  to  notice  in  this  place  those  general  rules  by  which  we 
most  be  guided  in  considering  whether  a  particular  loss  is  embraced 
by  the  policy  or  not.     First,  then,  it  may  be  observed  as  a  rule,  that 
the  policy  is  to  be  construed  according' to  its  subject  matter,  wlie- 
ther  the  insurance  is  on  ship  or  on  goods  ;  for  the  underwriters  in 
the  case  of  a  policy  on  goods  will  not  be  answerable  for  a  loss,  the 
burthen  of  which  ought  properly  to  fall  upon  the  owner  of  the  ship. 
Thus,  it  b  the  duty  of  the  owner  of  the  ship  in  a  case  of  accident  to 
provide  means  for  the  repair  of  the  vessel.    When,  a  ship  bemg 
disabled  by  the  perils  of  the  sea  was  obliged  to  go  into  port  to  b^ 
repaired,  and  the  master  having  no  other  means  of  nosing  the  mo- 
ney, sold  part  of  the  goods  to  defray  the  expenses  of  the  repairs, 
the  underwriters  on  the  goods  were  held  not  to  be  Kabte  for  thia 
loss,  (t)     For  such  a  loss  the  merchant  was  entitled  to  be  reim- 
bursed by  the  owner  of  the  ship  ;  but  could  not  seek  an  indemnity 
from  the  underwriters  by  whom  his  goods  were  insureds     Nor,  in 
the  case  of  a  freight  policy,  are  the  underwriters  liable  for  the  loss 
of  the  freight,  when  goods  being  damaged  in  a  storm,  and  obliged 
to  be  relanded,  are  left  behind  by  the  master,  on  account  of  the 
great  expense  which  would  attend  the  carrying  of  them  forward  to 
their  place  of  destination.     For,  a  policy  on  freight  is  an  insurance 
of  a  peculiar  nature  depending  upon  the  safety  of  the  goods  and 
ship ;  and  it  would  be  dangerous  where  the  goods  still  exist,  that  the 
master  should  be  enabled,  in  the  exercise  of  his  discretion,  to  leave 
them*  behind  *and  throw  the  loss  upon  the  underwriters,  because 
the  freight  was  not  worth  earning.     And  therefore,  when  part  of 
the  goods,  on  the  ship  going  into  port  after  a  storm  to  be  repaired 
and  to  reland  her  cargo,  was  found  to  be  so  damaged  by  sea  water, 
that  it  could  not  be  reshippedi  through  danger  of  ignition,  without 
going  through  the  process  of  washing  and  drying  in  the  sun,  which 
would  have  detained  the  vessel  six  weeks,^and  been  attended  with  an 
expense  ,''equal  to  the  freight ;  and  the  master,  adopting  such  a 
course  for  the  benefit  of  all  concerned  as  a  prudent  man  would  have 
adopted  if  uninsured,  sold  these  goods,  and  finding  he  could  not 
obtain  others,  sailed  on  his  voyage  and  arrived  at  the  port  of  des« 
tination  with  the  rest  of  the  cargo — the  underwriters  were  held  not 
liable  for  the  loss  of  the  freight  of  the  goods  sold  by  the  master.  («) 
Dwnage  from      Another  general  rule  respecting  the  nature  of  the 
naturo  of  the   loss  which  falls  within  the  scope  of  a  policy,  is  that  the 
things.  underwriters  are  not  liable  for  the  loss  which  is  neces- 

sarily incidental  to  the  property  rather  than  occasioned  by  an  ad- 

(j)  MolbSc7k  7.    Cow  p  Rep  145.       Hobsen,  8  B  &  C  7.    4Bins13]. 
(t)  PoweU  and  Othera  v  Gudgeon,  5  M        (u)  Mordjr  v  Jonee,  4  Barn  <c  Creea  SS4. 
fc  S  431  and  M8S.    Sarquy  and  Other  v 
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ventitioUB  cause,  such  as  a  loss  by  worms,  (x)  or  rats  (y)  eating 
holes  in  the  keel^  or  other  parts  of  the  vessel  and  thereby  causing 
damage  to  the  ship  or  goods.  On  a  like  principle  if  goods  are  put 
on  board  the  ship  in  a  very  damaged  state,  in  consequence  of  which 
they  are  liable  to  ignite  and  generate  a  fire,  by  which  they  are  con- 
sumed, the  underwriters  are  not  liable  for  the  loss,  (z)  The  un- 
derwriters are  not  discharged  by  the  circumstance  of  the  goods  har^ 
ing  been  damaged,  or  by  the  non-communication  of  that  fact  to  the 
underwriters  :  but  if  in  consequence  of  the  damage  which  the  goods 
have  previously  received  they  consume  themselves,  the  underwriters 
are  not  liable  for  the  loss. 

Fault  of  in-  Another  rule,  is,  that  the  insured  are  not  liable  for  a 

fured.  loss  which  happens  from  the  fraud  or  default  of  the  in- 

insured  himself,  (a)  Si  casus  evenerit  culpa  assecurati^  nan 
tenerUur  assecuratores.  As  if  the  insured  having  a  rotten  vessel 
insure  it  for  more  than  it  is  worth,  and  afterwards  on  going  out  of 
port,  give  order  that  it  shall  be  sunk  or  wrecked,  this  will  be  ad- 
judged fraudulent,  and  not  oblige  the  insured  to  answer:  (b)  Not 
only  positive  fraud,  but  gross  negligence,  on  the  part  of  the  insured 
will  prevent  a  recovery  on  the  policy.  Thus,  if  the  crew  be  guUty 
of  repeated  acts  of  smuggling  in  the  course  of  a  voyage,  and  the 
owner  do  not  take  the  means  within  his  power  to  prevent  them,  the 
underwriters  are  not  liable  for  a  loss  which  happens  in  consequence 
of  the  barratry,  nor  for  a  damage  by  the  perils  of  the  sea  whUe  the 
ship  is  in  the  hands  of  the  crown,  (c)  It  seems  to  be  a  rule  in  for- 
eign countries  that  the  underwriters  cannot  by  any  contract,  howev- 
er positive  and  express,  guarantee  the  insured  against  their  own 
acts  ;  nulla  pacHone  effici  potest  ne  dolus  prcRstetur.  (d)  And  as  far  as 
regards  any  intentional  wrong  of  which  the  insured  may  be  guilty, 
a  contract  to  protect  him  against  the  consequences  of  it,  would  be 
manifestly  contrary  to  reason,  and  therefore  void.  But  the  conse- 
quences of  the  accidental  neglect  even  of  the  insured  himself,  might 
perhaps  be  made  the  subject  of  indemnity  by  an  express,  contract, 
if  any  underwriter  should  be  willing  to  accept  so  hazardous  a  risk. 
A  policy  in  the  common  form  protects  the  insured  against  a  loss 
occasioned  by  one  of  the  enumerated  perils  although  remotely  at- 
tributable to  the  negligence  of  the  master  and  mariners.  As  where 
a  policy  was  effected  on  a  ship,  and  the  ship  was  burned  through 
the  neglect  of  the  orew  in  lighting  a  fire  in  the  cabin,  and  going 
to  rest  without  seeing  that  it  was  properly  extinguished,  the  un- 
derwriters were  held  liable  for  the  loss,  (e)  Where  the  insured 
have  once  provided  a  sufficient  crew,  the  negligent  absence  of  all 
the  crew  at  the  time  when  the  loss  happened,  is  no  breach  of  an 

(x)  Rohl  V  Parr,  1  Esp  Rep  444.    Lord  was  the  article  insared. 

Kenyon  left  the  qaeation  to  the  jury.  The  (a)  CuUen  vBuUer,  5  M  &  S  iSS. 

case  was  pat  by  the  counsel  for  the  in-  (6)  Mol  b  3  c  7  s  5. 

iured  upon  the  grounds  of  a  loss  by  the  (c)  Pipon  v  Cope,  1  Campb  434, 

perils  of  the  sea.  (d)  1  Emerig  S64,  365. 

(tf)  Hunter  v  Potts,  4  Campb  203.  Here  (e)  Busk  v  Tbe  Roy  Exch  Ass  Com- 

the  policy  was  on  goods ;  so  that  the  rule  pany,  S  B  &  A  73,     walker  ▼  Maittand, 

fippiies  to  either  case.  6  id  171. 

(z)  Boyd  V  Dubois,  3  Campb  133.  Hemp 
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imidied  warranty  that  tbe  ship  shall  be  properly  manDed.  (/) 
The  extensioa  of  the  liability  of  the  underwriters  to  a  case  df  neg- 
lect oa  the  part  of  the  crew,  is  the  more  reasonable,  since  they 
insure  in  express  terms  against  banatry,  which  is  a  species  of 
*wUJid  misconduct  The  misconduct  of  a  pilot  appears  to  stand 
in  the  same  situation  as  that  of  the  rest  of  the  crew.  And  tbe 
late  statute  6  Geo.  4.  c.  125.  declares  that  it  shall  not  extend  to 
deprive  any  person  of  a  remedy  upon  a  contract  of  insurance,  or 
any  other  remedy  which  he  might  have  had,  if  the  act  had  not 
been  passed,  on  account  of  the  neglect,  default,  incompetency, 
or  incapacity  of  a  pilot  duly  acting  in  the  charge  of  a  ship, 
under  any  of  the  provisions  of  that  act.  (g)  Before  this  act, 
where  a  ship  being  under  the  conduct  of  a  pilot,  in  her  course 
up  the  river  Mersey  to  Liverpool^  was,  against  the  advice  of 
the  master,  fastened  at  the  pier  of  tlie  dock  basin  by  a  rope 
to  the  shore,  and  left  there,  and  she  took  the  ground,  and  when 
the  tide  left  her,  fell  over  on  her  side  and  bilged,  in  conse- 
quence of  which  when  the  tide  rose  she  filled  with  water,  and 
the  goods  were  wetted  and  damaged,  the  underwriters  were  held 
liable  as  for  a  loss  by  stranding,  the  damage  arising  from  the  act 
of  tbe  pilot,  (A)  and  the  local  statute  being  considered  compulsory 
on  the  master  to  take  a  pilot  on  board.  When  a  pilot  is  on 
board,  it  is  a  question  for  the  consideration  of  the  jury,  whether 
an  accident  which  happens  was  attributable  to  the  neglect,  de- 
fault, incompetency,  or  incapacity  (i)  of  the  pilot,  or  to  some 
other  cause.  As  a  consequence  of  the  rule  by  which  the  insured 
are  precluded  from  recovering  for  a  loss  occasioned  by  their  own 
act,  a  subject  of  a  foreign  country  is  precluded  from  recovering 
against  a  British  underwriter  for  a  loss  occasioned  by  the  act  of 
the  foreign  government.  For  every  subject  is  virtually  a  party  to 
the  acts  of  his  own  government,  and  their  acts  are  in  effect  his. 
Hence,  a  foreigner  insuring  his  ship  or  goods  in  this  country,  is 
*iiot  entitled  to  abandon  on  account  of  an  embargo  in  the  ports  of 
his  own  country,  for  such  an  embargo  b  regarded  as  bis  own  volun- 
tary act  And  where  goods  had  been  consigned  by  a  foreigner  on 
his  own  account  and  risk  to  British  merchants  here,  who  in  conse-« 
qaence  of  such  consignment  made  advances  to  the  foreigner,  and 
made  insurance  on  his  own  account,  debiting  him  with  the  premiums^ 
and  the  goods  were  afterwards  abandoned  in  consequence  of  such 
embargo ;  it  was  held,  that  as  the  foreigner  could  not  recover,  so 
neither  could  the  consignees  under  a  policy  made  for  the  benefit  of 


(/)  Id  ibid.  obserTed,  that  in  tbe  case  of  the  Attorney 
(g)  Sec  56,  nor  is  owner  or  master  lia-  General  v  Case  and  Others,  S  Price,  309, 
Me  for  defaalt,  &c.  of  licenced  pilot,  where  the  Liverpool  Pilot  Act,  57  Qeo3c78, 
pilot  was  doly  qualified,  or  where  no  duly  was  not  considered  compulsory  on  the 
q nafified  pilot  has  oflfored,  s  55.  Nor  for  master,  but  Carrathera  ▼  Sydebotham  was 
tae  want  of  a  licenced  pilot,  unless  in  not  cited  there.  But  ^usom^iewa  the  un- 
case of  refusal  or  wilful  neglect  to  heaye  derwriters  would  be  liable. 
ta>,  kc.  s  53  ;  and  see  before  this  act,  f  S  (t)  Cotts  and  Other  ▼  Herbert  and  Oth- 
Geo  3  c  39  8  30,  now  repealed,  and  post  ers,3Stark  IS;  and  see  further  as  to  the 
S67.  pilot  act,  7  Taunt  258,  309.  1  Uolt,  359. 
(h)  Carmtbers  v  Sydebotham,  4  M  &  1  Moore,  4  SO,  now  regulated  by  6  Qeo 4 
S77.    5aGaa3c89  8  30.    Butitroaybe  c  125 8  53, 4, 5. 
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the  foreigner,  although  made  in  their  names,  as  interest  might  ap- 
pear, however  they  might  have  insured  their  separate  interests  by  a 
policy  made  on  their  own  account.  (A:)  To  render  the  policy  avail- 
able to  protect  a  foreigner  against  the  acts  of  his  own  government, 
it  s^pula  appear  either  from  the  express  terms  of  the  policy,  (l)  or 
the  known  circumstances  under  which  it  was  effected,  that  it  was 
the  intention  of  the  underwriters  to  insure  against  this  species  of 
risk,  (m)  Where  a  policy  was  effected  on  ship  and  goods  from 
London  to  any  ports  in  the  Bailie^  with  liberty  to  carry  simulated 

Eapers  and  clearances,  and  until  safely  warehoused  in  the  ware- 
ouses  of  the  consignees  at  the  port  of  discharge,  at  forty  guinear 
per  cent  premium,  the  underwriters  were  held  liable  for  a  loss 
arising  from  confiscation  by  the  Prussian  government,  notwithstand- 
ing the  persons  in  whom  the  interest  was  averred  were  Prusaan 
subjects,  .Prussia  not  being  at  war  with  this  country;  the 
jury  having  found  that  at  the  time  of  effecting  the  policy  all  di- 
rect commerce  between  this  country  and  the  Baltic  was  prohibited 
by  the  powers  possessing  ports  there,  but  that  notwithstanding,  an 
extensive  course  of  trade  was  carried  on  between  this  country  and 
those  ports,  by  means  of  simulated  papers  and  clearances,  which 
was  well  known  to  persons  who  stood  in  the  situation  of  the  insured 
and  underwriter,  (n)  When  a  foreigner  trades  under  a  licence  from 
the  British  government,  the  consequences  which  would  otherwise  flow 
from  his  national  ^character  are  in  some  degree  removed,  and  he  may 
be  considered  as  becoming  quoad  hoc  a  British  subject,  (o)  A  licence 
incidentally  legalizes  all  measures  necessary  for  the  due  and  effectual 
prevention  of  the  voyage,  and  so  far  separates  a  foreigner  from  the 
acts  of  his  own  government,  that  he  may  recover  for  a  loss  occa- 
sioned by  them.  The  licence  protects  the  property  throughout 
till  the  conclusion  of  the  risk,  just  as  if  it  had  belonged  to  British 
subjects.  Thus,  where  two  neutral  Prussians,  one  of  them  remdent 
in  Englandy  the  other  at  Konmgsberg^  were  licenced  to  export  goods 
to  all  Baltic  ports,  some  of  which  were  hostile,  they  were  held  enti- 
tled to  recover  on  an  insurance  of  goods  exported  from  this  country, 
and  confiscated  by  an  act  of  the  Prussian  government,  (p) 

(k)  Conway  and  Other  vGray»  10  East,  (n)  Bazett  v  Meyer,  8  M  &  S  98.  5 
536.  Toutene  v  Hubbard,  3  Bob  &  Pul  Taunt  8t4  S  C.  4  M  &  S  147,  148  6  C 
891  tharo  cited.  ■  cited. 

(0  8  M  &  S  98.    5  Taunt  698.    3  Id        (o)  Flindt  v  Scott,  5  Taunt  674. 
871.  '         (p)  Anthony  v  MoUne,  6  Taunt  7ll  ; 

(m)  4  B  &  A  423.  and  see  id  716,  720. 
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•CHAPTER  X. 


Of  8eawcrihine$s  and  DocumenUatian. 

It  is  an  implied  warranty  in  the  case  of  a  policy  on  ship,  goods, 
or  freight,  (a)  that  the  ship  shall  be  seaworthy,  that  is  to  say,  in 
fit  repair  and  condition,  and  properly  manned,  stored,  and  equipped 
for  the  service  in  which  she  is  engaged.  As  observed  by  Mr.  Justice 
Lawrence,  (b)  the  consideration  of  ari  insurance  is  paid  in  order 
that  the  owner  of  a  ship  which  is  capable  of  performing  her  voy- 
age may  be  indemmfied  against  certain  contingencies  ;  and  it  sup- 
poses the  possibility  of  the  underwriter  gaining  the  premium  ;  but  if 
the  ship  be  incapable  of  performing  her  voyage,  there  is  no  possibil- 
ity of  the  underwriter's  gaining  the  premium  ;  and  if  the  considera- 
tion fail,  the  obligation  fails.  In  the  case  of  the  MilU  frigate,  (c) 
said  the  learned  judge,  it  was  said  that  the  ship's  being  capable  of 
performiDg  the  voyage  is  the  substratum  of  the  contract  of  insurance. 
The  interests  of  commerce  and  a  due  regard  to  the  lives  of  the 
seamen,  especiaUy  require  that  this  warranty  should  be  observed. 
Therefore,  if  the  ship's  timbers  be  rotten,  the  iron  fastenings  decay- 
ed, or  the  beams  broken  ;  (d)  or  the  general  construction  of  the  ves- 
sel be  loose  or  insecure  from  the  want  of  knees,  {e)  or  the  like,  the 
ship  is  not  seaworthy,  *and  the  underwriters  will  not  be  liable,  if  she 
sail  (/)  in  this  defective  condition,  from  whatever  cause  (g)  a  loss 
which  happens  afterwards  may  arise.  This  is  a  mere  question  of 
fact,  said  Lord  Eldon,  in  giving  judgment  on  a  recent  occasion, 
whether  the  ship,  when  she  sailed  from  Leith  to  Pktony  in  JVbrfA 
Anenea,  was  seaworthy  or  well  furnished,  tight,  staunch,  and 
strong,  for  the  voyage  insured.  I  have  often  had  occasion  to  ob- 
serve here  that  there  is  nothing  in  matters  of  insurance  of  more 
importance  than  the  implied  warranty  that  a  ship  is  seaworthy  when 
•  she  sails  on  the  voyage  insured.  It  is  not  necessary  to  enquire 
whetli^r  the  awners  acted  honestly  and  fairly  in  the  transaction  ;  for 

(a)  Vide  1  Dow's  Rep  Dom  Proc  33i,  knees,  but  they  are  only  employed  to  cany 
349  atup  and  ^oods,  3  Dow  S3  ;  freight,  4  fish  and  on  the  coasting  trade,  and  not  inten- 
Dow  K9;  aihip  and  freight,  4  Taunt  379.  dedfor  heavy  cargoes,  and  see  3  Dow  3S. 
As  to  documentation,  infra.  (/)  See  as  to  the  time  at  which  a  ship 

S (h)  Christie  v  Secretan,  ST  R  193.  must  be  seaworthy,  infra,  S68. 

(e)  Park  334  to  344.  (g)  7  T  R  160  and  cases  in  precedent 

f)  Annen  v  Woodman,  3  Taunt  899,    notes,  but  see  Weir  v  Aberdeen,  S  Bam  k, 
ow  Rep  25,  32.  Aid  320,  and  as  to  the  time  when  a  ship 

(«)  Watt  V  Morris,  1  Dow  Rep  32.    It    must  be  seaworthy,  infra,  269. 
was  said  that  the  Berwick  smacks  have  no 
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it  18  clear  law  that  however  just  and  honest  the  intentions  and  eon« 
duct  of  the  owner  may  be,  if  he  is  mistaken  in  the  fact,  and  the 
vessel  is  in  fact  not  seaworthy,  the  underwriter  is  not  liable.  His 
lordship  having  observed  that  the  injury  sustained  by  the  vessel  ap- 
peared to  be  the  effect  of  decay,  and  not  of  sea-damage  ;  that  a 
survey  made  after  a  ship's  return  differed  from  one  made  before  her 
departure  ;  that  when  the  ori^nal  survey  was  made,  the  outef  skin 
or  coating  was  not  stripped  o%  and  that  the  captain  was  not  fully 
examined  on  the  trial,  declared  that  it  was  perfectly  manifest  and 
proved  to  his  entire  satisfaction  that  the  vessel  was  not  seawortliy 
for  the  voyage  when  she  sailed,  whatever  might  have  been  the  opin- 
ion of  the  owners  and  carpenters  who  repaired  her.  (h)  Not  only 
must  the  hull  of  the  ship  be  tight,  staunch,  and  strong,  but  the  ves- 
sel must  be  properly  equipped  with  sails,  so  that  she  may  be  enabled 
to  keep  up  with  her  convoy,  and  get  to  her  port  of  destination 
with  reasonable  expedition,  for  a  ship  ought  to  be  rendered  rea- 
sonably secure  against  capture  as  well  as  against  the  other  perils 
which  she  is  likely  to  encounter,  (i)  So  the  ship  must  be  provi- 
ded with  sufficient  ground  tackle  for  the  service  in  which  she  is 
engaged  ;  and  therefore  where  the  best  bower  anchor  and  the  ca- 
ble of  the  small  bower  anchor  were  defective,  the  vessel  was  held 
*not  to  be  seaworthy,  {k)  The  vessel  must  also  be  provided  with  a 
sufficient  crew,  (l)  and  with  a  captain,  (m)  On  a  long  voyage  there 
should  be  some  person  besides  the  captain  who  can  take  the  com- 
mand if  he  be  ill.  1  M.  &  M.  103.  Ind.  And  see  Park  v.  Mudge, 
March  York  Assizes,  1828.  And  pilot  when  necessary,  (n)  of  com- 
petent skill  for  the  purpose  of  the  voyage.  Where  a  ship  home- 
ward bound  to  the  port  of  London  received  a  pilot  on  board  at 
OrfordnesSy  (o)  but  leA  him  before  she  reached  her  moorings,  and 
afterwards  a  loss  happened,  the  underwriters  were  held  to  be  dis- 
charged, although  it  did  not  appear  that  the  loss  was  directly  im- 
putable to  want  of  skill  on  the  pait  of  those  who  navigated  the 
vessel,  (p)     Lord  Kenyon,  indeed,  in  that  case  observed  that  he 

(h)  Doug-las  and  Others  v  Scougall  and  Policy  on  ship  and  goods.     In  the  case  of 

Others,  4  Dow  Rep  269  in  Dom  Proc.  Samuel  v  The  Royd  Exchange  AssoraBoe 

(i)  Wedderbum   and  Others  v  Bell,  1  Companj^,  the  loss  happens  to  the  Md 

Campb  1.    14  East,  386.    The  sails  to  be  in  going  into  the  king's  dock  at  Deptfora, 

used  in  stormy  weather  were  in  good  con-  by  the  miproper  pulling  of  a  rope,  where- 

dition,  but  the  maintop  gallant  sail  and  by  she  was  drawn  on  Uie  slip  or  launching 

studding  sails,  which  ere  useful  in  light  way  of  the  dock.     Verdict  for  the  plaintiff, 

breezes,  were  extremely    rotten   and  al-  Lord  Tenderden  said  there  were  two  ques- 

most  unserviceable.  tionsoffact, — ^whether  the  vessel  was  de- 

{k)  Wjlkie  and  Others  v  Geddes,  3  Dow  tained  at  the  mooring  chain  for  an  unrea- 

Rep  57.     Action  for  damage  bv  ship's  sonable  time,  and  whether  persons  of  com- 

driving  from  her  anchorage,  ana  taking  petent  skill  were  employed  to  carry  her 

the  ground  after  the  commencement  of  the  mto  dock.      If,  after   her  arrival  in  the 

risk,  Yide  S  Bam  &  Aid  324  and  infra,  river,  the  delav  was  occasioned  from  ao 

(2)  8T  R  19S.    3Brod  &  Bing  158,  and  uncertainty  wl^ere  she  was  to  deliver  her 

infra.    2  Bam  &  Aid  83.    5  id  176.    3  M  cargo,  the  policy  would  be  avoided ;  bot 

&  S  456.    4  Campb  111.  if  the  state  of  the  river  prevented  her  de- 

im)  Tait  v  Levi,  14  East,  481.  livering  her  cargo  on  entering  the  dock 

n)  7  T  R 160.    6  Qeo  4  c  126  s  56.  until  the  27th  of  Febraary,  then  there  was 

(o)  As  directed  by  5  Geo  2  c  20,  and  not  such  a  delay  as  would    excuse  the 

see  the  present  general  pilot  act,  6  Geo  4  underwriters.     If  there  were  no  unne- 

c  125.    52  Geo  3  c  39  s  12  sec  26,  infra.  cessary  delay,  the  jury  would  then  hare 

(p)  Law  V  HoUings worth,  7  T  R  160.  to  consider  whether  persons  of  eompe* 
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did  not  feel  himself  bound  to  decide  whether  it  was  necess&ry  that 
.  there  should  be  a  pilot  on  board  duly  qualified  according  to  the  act 
of  Parliament  then  in  force  for  the  regulation  of  pilots  on  the  coast 
of  England.  He  observed  that  the  case  might  be  disposed  of  with- 
oat  deciding  that  question.  It  might  be  contended,  though  with 
what  effect  he  would  not  say,  that  if  the  captain  had  taken  a  pilot 
who  represented  himself  to  be  duly  qualified,  and  whom  the  captain 
believed  to  be  so,  but  who  in  fact  had  not  a  qualification,  the  captain 
would  have  discharged  his  duty  and  the  underwriters  would  have 
been  liable  for  any  loss  *that  had  happened.  But  in  this  case,  said 
his  lordship,  the  captain  did  not  perform  his  duty,  for  he  had  no  pilot 
on  board  at  the  time  the  accident  happened,  and  it  is  one  of  the 
thmgs  implied  in  contracts  of  this  kind  that  there  shall  be  some 
person  on  board  the  ship  apparently  qualified  to  navigate  her.  (r) 
At  many  places  in  this  country  pilots  are  established  by  various 
charters  and  acts  of  Parliament.  {$)  And  it  cannot  be  doubted^ 
that  the  master  of  a  ship  engaged  in  foreign  trade  ought,  in  general,  • 
to  avail  himself  of  the  assistance  of  a  pilot,  either  in  his  outward 
or  homeward  voyage,  wherever  pilots  are  established  by  law.  The 
chief  exceptions  in  our  general  pilot  act  to  the  compulsory  obli- 
gation on  a  master  to  take  in  a  pilot  in  England^  are  the  cases 
of  removing  a  ship  in  port  for  the  purpose  of  entering  into,  or 
going  out  of  dock,  or  of  changing  her  moorings,  (t)  cases  of  dis- 
tress, (ti)  colliers,  &c.  coasting  vessels  and  other  small  traders, 
or  ships  within  the  limits  of  the  port  to  which  they  belong,  and 
where  there  is  no  provision  by  acts  of  Parliament  or  charter.  In 
a  recent  case,  where  the  master  of  a  vessel,  bound  on  a  voyage 
fiom  Lisbon  to  London  with  a  cargo  of  fruit  and  wine,  the  wine 
being  deliverable  in  the  London  Docksy  but  (he  fruit  which  was 
stowed  above  the  wine,  at  a  place  called  Cox^s  Quay,  higher 
up  the  river  than  the  London  DockSj  the  master  put  into  the 
docks,  and  applied  to  the  consignees  of  the  fruit  to  allow  the 
same  to  be  landed  there,  but  they  refused,  and  the  vessel  there- 
fore  proceeded  to  Cox^s  QMay^  under  the  charge  of  a  pilot  duly 
licenced,  and  while  under  his  charge  ran  foul  of  a  barge  and 
sunk  it.  In  an  action  brought  by  the  owners  of  the  barge,  it 
was  held  that  the  vessel  not  having  reached  the  place  at  which 
she  was  to  commence  the  delivery  of  her  cargo,  her  removal  from 
the  London  Docks  to  that  place  was  not  a  change  of  mooring 
within  the  statute  6  Geo.  4.  c.  125.  s.  63.,  and  the  master  there- 
fore was  bound  by  law  to  have  a  pilot  on  board  when  she  ran 
*fouI  of  and  sank  the  barge,  and  consequently  the  owners  were  dis- 

tency  were  employed  capable  of  taking  (s)  See  the  preamble  of  5%  Q  3  c  39. 

her  into  dock.    Braine  was  said  to  have  6  G  4  c  125.    4  M  &  S  77.     Some  of  the 

been  in  the  habit  of  takinj;  ships  into  dtjck  provisions  of  the  latter  act  relate  to  the  pi* 

aa  a  pilot.     If  persons  of  competent  skill  lotase  of  the  Thames  and  Medway»  ho, 

were  not  on  board,  the  defendaols  were  While  others  are  general,  see  4  M  &  S  77, 

eotiUed  to  a  verdict ;  if  there  were,   the  7S.    3  Price  302. 

onderwriterB  mast  answer  for  the  loss.  (t)  6  Oeo  4  c  125  s  63.     S  B  fc  C  667. 

Kearsey,  sol.  for  plaintiff*,  Fresbfield  for  (u)  s  61 

defendant^  ante,  160.  («)  s  59,  60. 
(r)  7  T  R  168. 
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charged  from  responsibility,  (y)    When  there  is  no  compulsory  ob- 
ligation,  the  propriety  of  taking  in  a  pilot  will  depend  upon  the  fa- 
cility or  difficulty  of  the  navigation,  upon  the  local  knowledge  which 
the  master  may  possess,  and  the  usual  course  at  the  place.     Where 
there  is  a  compulsory  obligation,  the  master  is  usually  expressly  ex- 
empted from  liability  for  the  default  of  the  pilot.     The  statute  53 
Geo.  3.  provided,  that  no  owner  or  master  of  a  vessel  should  be  an- 
swerable for  any  loss  or  damage,  nor  any  owner  of  a  vessel,  or  con- 
signee of  goods,  be  prevented  from  recovering  upon  an  insurance  by 
reason  of  no  pilot  being  on  board,  unless  it  should  be  proved  that 
the  want  of  a  pilot  had  arisen  from  any  refusal  to  take  a  pilot  on 
board,  or  from  the  wilful  neglect  of  the  master  in  not  heaving  to, 
or  using  all  practicable  means  consistently  with  the  safety  of  the  ves- 
sel, for  the  purpose  of  taking  on  board  any  pilot  who  should  be  rea- 
dy, and  offer  to  take  charge  of  such  vessel,  (z)    And  that  no  owner 
or  master  of  a  ship  should  be  answerable  for  loss  or  damage,  nor  any 
owner  of  ship,  or  consignee  of  goods,  be  prevented  from  recovering 
a  loss  or  damage  upon  an  insurance  or  other  contract  relating  to 
the  ship  or  goods,  by  reason  of  any  neglect,  default,  incompetency, 
or  incapacity  of  a  pilot  taken  on  board  such  ship  or  vessel,  under  or 
in  pursuance  of  the  provisions  of  the  act.  (a)      It  was  considered 
that  the  operation  of  this  section  was  as  general  as  the  title,  and  the 
59th  section  ;  (6)  and  the  underwriters  were  held  liable  for  a  loss 
by  the  stranding  of  a  vessel  in  the  river  Mersey^  occasioned  by  the 
default  of  a  pilot  taken  on  board  under  the  Liverpool  pilot  act  (c) 
The  late  general  ^pilot  act  appears  to  have  been  intended  to  pre- 
serve the  liability  of  the  underwriters  as  it  existed  independently  of 
the  statute.     It  enacts,  that  nothing  contained  in  it  shall  deprive  any 
person  of  a  remedy  upon  a  contract  of  insurance,  or  of  any  other 
remedy  which  he  might  have  bad  if  the  act  had  not  been  passed,  by 
reason  or  on  account  of  the  neglect,  default,  incompetency,  or  in- 
capacity of  a  pilot  duly  acting  in  the  charge  of  the  ship  under  any  of 
the  provisions  of  the  act ;  or  on  accoimt  of  no  pilot,  or  no  duly  qual- 
ified pilot  being  on  board,  unless  it  be  proved  that  the  want  of  a  pilots 
or  a  duly  qualified  pilot,  shall  have  arisen  from  a  refusal  to  take  a 
pilot,  or  duly  qualified  pilot,  on  board,  or  from  the  wilful  neglect  of 
the  master  in  not  heaving  to,  or  using  all  practicable  means  consis- 
tently with  the  safety  of  the  ship,  for  the  purpose  of  faking  on  board 
a  pilot  who  shall  be  ready,  and  offer  to  take  charge  of  her.  {(£) 

(y)  Mcintosh  v  Slado  and  Others,  6  B  and  Medway,  and  some  other  clauses  are 

It  C  657.  in  express  terms  unlimited.    Sect  3S,  33^ 

{%)  5%  Geo  3  c  39  s  26.  provide  for  local  jurisdictions,  and  see  sec 

(a)  52  Geo  3  c  39  s  30.  66  but  see  now  6  Geo  4  c  126.    And  it 

(5)  Which  gives  the  penaltv  for  not  tak-  may  be  necessary  in  looking  into  the  lavr 

in^  a  pilot  on  board.    See  4  M  &  S  85.    3  of  pilotaee  for  any  part  of  the  eoaet,  to 

Pnce,  320.  examine  local  acts,  as  at  Liverpool,  %lo,  on 

(c)  Camithers  v  Sydebotham,  4  M  &.  S  which  the  above  decision  took  place.    As 

77,  78  aoc.    Attorney-General  v  Case  and  to  the  regularity  of  the  pilot's  appoint- 

Others,  3  Price  302  contra.    The  title  of  ment,  see  3  Stark  14,  1 5.    And  see  fitiw 

the  act  is  eeneral ;  bat  the  first  sections  ther  as  to  the  pilot  act,  1  Holt,  359,  360.   I 

are  certainfy  special,  and  relate  only  to  the  Bdoore,  4.    7  Taunt  258  S  C.    Id  308.,   1 

pilotage  under  the  regulation  of  the  Trinity  Brod  &  Biog  388.     See  S3— 55  of  New 

House  of  Deptford  Strend,  and  the  Cinque  Act. 

ports,  and  the  navigation  of  the  Thames       (d)  Sec  56. 
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When  a  pOot  is  on  board,  it  is  a  question  for  a  jary  to  determine, 
whether  a  particular  accident  arose  from  his  neglect,  default,  incom- 
petency, or  incapacity,  (e)  It  remains  only  to  observe,  that  a  ship 
is  regarded  as  seaworthy  when  she  is  provided  with  a  crew  adapted 
to  the  present  service  to  which  she  is  engaged :  for  the  question, 
whether  a  ship  is  seaworthy  or  not,  is  always  to  be  considered  with 
reference  to  the  nature  of  the  service,  and  the  period  to  which  the 
objection  is  sought  to  be  applied.  Therefore,  where  upon  a  voyage 
in  the  whale  and  seal  fishery,  with  liberty  to  chase  prizes,  the  crew 
became  insufficient  for  the  whale  fishery,  the  underwriters  were  held 
liable  for  a  loss  which  happened  in  the  prosecution  of  the  seal  fish- 
ery. (/)  The  force  in  such  a  case,  in  the  contemplation  of  all  par- 
ties, must  fluctuate  from  time  to  time.  If  the  crew  could  perform 
some  of  the  objects  of  the  voyage,  and  navigate  the  vessel  home,  she 
could  not  be  deemed  unseaworthy. 

The  general  rule  is,  that  a  ship  must  be  seaworthy  at  the  time 
of  her  setting  sail  on  the  voyage  insured,  (g)  For,  to  use  the 
♦words  of  Lord  Kenyon,  if  a  ship  be  not  seaworthy,  or  in  a  proper 
condition  for  sailing  during  a  part  of  the  voyage,  nothing  which 
happens  afterwards  can  better  her  original  situation,  or  restore 
the  underwriter's  liability,  (h)  In  a  recent  case,  where  a  ship  was 
insured  for  a  voyage  from  Cuba  to  Liverpool^  the  proper  comple- 
ment of  the  crew  for  that  voyage  being  ten  men,  but  the  master 
being  unable  to  procure  ten  men  at  Cvha  who  would  engage  to 
go  as  far  as  Liverpool^  took  on  board  only  eight  men  at  Ciiio, 
who  were  engaged  as  far  as  Liverpool^  and  two  who  were  engaged 
to  go  part  of  the  way,  viz.  as  far  as  the  island  of  Jamaica^  it  was 
held  that  the  ship  was  not  seaworthy  when  she  sailed  from  Ctiba  ; 
and  that  the  circumstance  of  her  having  become  seaworthy  after 
her  leaving  Cvba^  and  before  the  loss,  did  not  entitle  the  insured 
to  recover.  Mr.  Justice  Park  in  this  case  considered  the  question 
to  be,  whether  the  ship  at  the  time  she  sailed  was  seaworthy  for 
the  whole  voyage.  She  had  ten  men,  a  crew  sufficient  in  number, 
but  only  eight  of  them  were  engaged  for  the  whole  voyage  ;  and 
if  the  captain  might  sail  with  so  imperfect  a  crew,  and  might 
supply  the  deficiency  as  he  did  afterwards,  he  might  equally 
be  entitled  to  make  a  voyage  from  port  to  port,  instead  of  a 
voyage  direct  from  Cvha  to  Liverpool,  (i)  It  seems,  however, 
not  to  be  an  improper  qualification  of  the  general  rule,  to  say, 
that  if  a  vessel  at  the  outset  of  the  voyage  be  by  mistake  or  acci- 
dent unseaworthy,  owing  to  some  defect  which  is  immediately 
discovered,  and  remedied  before  any  loss  happens  in  consequence 
of  it,  the  policy  shall  not  be  void  for  so  trifling  a  cause,  but  the 
underwriters  will  be  liable.     As  observed    by  the  present    Lord 

(e)   Catts  and  Other  v   Herbert   and  by  mistake  or  accident.    3  M  &  S  430.   4 

Others,  3  SUrk  1 3.  Cfampb  1 11 .     Cowp  60 1 . 

(/)  Hocks  and  Others  v  Thornton,  1  (A)  Rich  v  Parker,  7  T  R  709. 

Holt,  30.  (t)  Forehaw  v  Chabert,  3  Brod  &  Bing 

{g)  Vide  1  Dow  Rep  344.    3  Id  S4, 30.  158;  and  see  as  to  the  incompleteness  of 

S9.    Douglas  and  Others  ▼  Soougal  and  the  crow,  3  M  &  S  456.    4  Campb  lU 

Others,  4  Id  376.    4  East,  590,  593.     S  and  next  case 
Bam  Sl  Aid  3S2,  338  as  to  trifling  defect 
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Chief  Justice,  if  Buch  a  qualification  of  the  rule  were  not  ad« 
mitted,  it  is  to  be  feared  that  many  caBcs  indeed  would  be  found, 
where  it  would  turn  out  that  the  insured  could  have  no  claim 
upon  the  underwriters  because  something  was  wanting,  or  soroe-- 
thing  excessive  at  the  instant  of  the  ship's  departure,  although 
the  want  had  been  supplied,  or  the  excess  removed,  before  the 
losB  happened.  Suppose,  for  instance,  a  vessel  is  unseaworthy 
unless  she  has  two  anchorg,  being  destined  for  a  long  voyage, 
and  she  sails  from  London  to  Chraveaend  with  only  one,  shall  it 
*be  said,  that  if  no  loss  happens  between  Lotidon  and  Gravesend^ 
and  the  vessel  at  Ghravesend  takes  on  board  her  second  anchor, 
and  then  proceeds  on  her  voyage,  that  the  underwriters  are  not 
liable  for  a  subsequent  loss,  and  that  the  policy  is  so  completely 
at  an  end,  that  even  if  the  underwriters  agree  to  waive  the  ot^ 
jection,  and  allow  her  to  proceed  on  her  voyage,  their  consent  (k) 
shall  be  unavailing  1  The  inconveniences  which  would  be  contin- 
ually occurring  in  practice  would  lead  to  dangerous  consequences, 
by  opening  a  door  to  underwriters  to  break  their  engagements 
by  means  of  trivial  circumstances,  the  effect  of  which  no  one 
ever  contemplated.  ({)  And  where  a  ship,  having  met  with  bad 
weather,  was  found  to  have  been  unseaworthy  at  the  commence- 
ment of  the  voyage,  in  consequence  of  having  been  excessively 
laden,  and  on  the  defect  being  discovered,  the  underwriters 
were  applied  to  for  liberty  to  enter  a  port  to  discharge  part  of 
the  cargo,  and  a  part  was  accordingly  discharged,  the  under- 
writers were  held  liable  for  a  loss  which  afterwards  happened, 
and  which  was  in  no  degree  attributable  to  the  excess  of  lading,  (m) 
And  so,  where  a  ship  insured  at  and  from  JVet^  Orleans  was  in« 
jured  by  worms  during  her  stay  at  ^ew  OrhofiSy  but  before 
she  got  out  of  the  river  the  defect  was  ^discovered,  Lord  Ellen- 
borough  held  that  the  vessel  might  have  been  in  a  seaworthy  state 
whilst  she  remained  on  the  mud  and  in  the  river,  although  if  she 
had  gone  out  of  the  river  in  the  same  state,  the  underwriters 
would  have  been  discharged  :  the  defect,  however,  having  been 
discovered  before  the  ship  got  out  of  the  river,  he  held  that  the 
policy  was  not  void,  because  in  fact  she  did  not  actually  get  into 
a  state  of  weather  in  which  she  was  unseaworthy.  (n)  Nor  can  it 
be  deemed  necessary  when  a  ship  is  insured  at  and  from  a  port, 
that  the  vessel  should  be  completely  seaworthy  while  she  remains 
in  port ;  (o)  a  state  of  repairs  and  equipment  may  be  sufficient  for 
a  ship  in  port,  although  insufficient  to  enable  her  to  proceed  on 
her  voyage  with  safety.  Thus,  a  policy  upon  a  ship  on  a  home-* 
ward  ^voyage,  at  and  from  a  foreign  port,  will  attach  as  soon  as 
the  vessel  arrives  at  that  port,  and  while  she  is  undergoing  re- 
purs,  provided  she  arrives  at  the  port  in  such  a  condition  as  to 

{k)  The  insurer  had  consented  in  the  (n)  Oliverson  v  Loughnan,  cited  in  the 

case  before  the  court.  case  of  Weir  v  Aberdeen,  %  Bam  &  Aid 

(Z)  Per  Abbott,  0  J,  and  Holroyd,  J,  322. 

S  Bam  at  Aid  324,  326.  .  (o)  3  Campb  835, 937.    6  Taunt  466  V. 

(m)    Weir  ▼  Aberdeen,  2  Bam  k  Aid  4  Campb  111.    3  M  &  S  456,  458.    Cowp 

320  and  see  Abbott  on  Shipp  235.  601, 
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enable  her  to  remain  there  in  a  state  of  reasonable  security,  though 
it  wQl  not  indeed  attach  if  the  ship  has  received  her  death's  wound 
at  sea,  and  arrive  at  the  port  in  so  shattered  a  condition  as  to  be  a 
mere  wreck,  (p)  While  a  ship  is  on  the  voyage,  she  must  in  gene- 
ral be  fully  rigged,  victualled,  {q)  manned,  and  equipped  ;  while  she 
is  at  her  port,  she  need  have  no  other  men  on  board  than  such  as 
are  necessary  to  prevent  fire  or  the  like  accidents :  no  sails,  provi- 
sions, or  equipment  are  necessary,  (r)  A  ship  is  seaworthy  if  she 
is  sufficiently  furnished  for  the  service  in  which  she  is  for  the  pres- 
ent time  engaged.  Therefore,  a  ship  much  out  of  repair  is  sea- 
worthy in  harbour,  and  is  protected  by  a  policy  at  and  from  a  port. 
And,  as  a  full  complement  of  men  is  not  necessary  in  harbour,  she 
does  not  become  unseaworthy  for  want  of  a  crew,  until  she  has 
sailed  on  the  voyage  insured  without  a  crew,  (s)  And  where  a  ship 
insured  at  and  from  a  port,  in  order  to  avoid  a  seizure  by  the 
enemy,  proceeds  to  sea  before  she  is  properly  laden,  and  is  in  conse- 
quence obliged  to  go  to  a  port  out  of  the  direct  course  of  the 
voyage  insured,    the    underwriters   are    liable   for   a    subsequent 

loss.(0 

It  is  a  general  principle,  that  if  a  ship  be  seaworthy  at  the  com- 
mencement of  the  voyage,  the  implied  warranty  is  satisfied,  (ti) 
But  though  it  is  sufficient  if  the  ship  be  seaworthy  at  the  com- 
mencement of  the  voyage,  and  she  is  prima  facie  presumed  to  have 
been  seaworthy,  yet  when  her  inability  to  perform  the  intended 
voyage  becomes  evident  soon  after  her  setting  sail,  the  presumption 
is,  that  that  inability  arose  from  antecedent  causes,  and  then  the 
onu$  probandi  rests  with  the  insured,  to  ^shew  that  the  ship  was  sea- 
worthy when  she  sailed,  and  that  the  defect  was  occasioned  by  ac- 
cidental circumstances,  {x)  When  a  ship  encounters  a  storm,  and 
the  damage  is  such  as  may  he  fairly  considered  to  have  been  the  ef- 
fect of  a  storm  the  warranty  is  satisfied.  But  if  the  ship  be  so 
damaged,  as  in  common  probability  she  would  not  have  been  if  she 
had  been  seaworthy  when  she  sailed  on  the  voyage,  the  implied 
warranty  is  not  observed,  (y)  Thus,  where  an  insurance  was  ef- 
fected on  the  Midsummer  Blossom,  an  old  ship,  at  and  from  Hondwas^ 
to  London  and  the  ship,  in  a  few  days  after  she  sailed  on  the  voyage, 
without  any  adequate  cause  arising  after  the  period  of  her  setting 
sail,  became  so  leaky  as  to  compel  the  master  to  return,  it  was 
held  that  the  vessel  (which  afterwards  struck  on  a  reef  of  rocks, 
and  was  lost)  was  not    seaworthy  at  the  commencement  of  the 

(f)  Fannetery  Cousins,  2  Gampb  235.  per  cur. 

(q)  Bat  not  taking  sufficient  provender  (a)  Annen  v  Woodman,  3  Taunt  299. 

far  the  whole  voyage  for  sheep  on  board  See  last  note,  and  Hueks  and  Others  v 

the  yeesel,  does  not  vitiate  the  policy,  for  Thornton,  1  Holt  N  P  30  supra, 

tlie  omission  only  affects  the  safety  of  the  (t)  O'ReiUey  and  Others  v  Goane,  4 

cargo  of  the  sheep,  and  this  is  not  like  Campb  249,  the  case  would  be  otherwise 

Degiecting  to  take  a  pufficirnt  crew  or  if  the  ship  were  warranted  free  from  sei- 

taocling,  or  other  necessaries  relating  to  zure  in  port,  infra,  tit  Warranty, 

the  equipment  .or  navigation  of  the  ship,  (u)  1  Dow  344.    4  id  277. 

Cormack  v  Gladstone,  1 1  East  347,  (x)  1  Dow  344. 

(r)    Abitbol  v  Bristow,  6  Taunt  466  (y)  4  Dow  277. 
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voyage ;  (z)  the  age  of  the  ship,  and  the  circumstances  of  her 
draining  in  a  great  quantity  of  water  soon  after  she  set  sail, 
without  any  material  cause,  are  facts  which  deserve  attention  in 
considering  whether  she  was  seaworthy  or  not  The  question 
must  be  decided  by  rational  inference  from  the  circumstances.  The 
House  of  Lords  decreed  that  the  ship  was  decayed  through  age  and 
use,  rather  than  damped  by  the  stormy  weather,  and  the  under- 
writers were  held  not  liable,  (a) 

Ship's  docu-         There  is  also  an  implied  obligation  on  the  part  of 
mentation.       the  insured  in  the  case  of  a  policy  09  ship,  that  the 
ship  shall  be  properly  documented  according  to  her 
national  character.     For  every  ship  must  have  some  national  cha- 
racter ;  and  the  underwriters  will  not  be  liable  if  a  loss  happen 
from  the  default  of  the  insured,  in  being    unprovided    with  the 
documents  which  are  required  by  the  general  law  of  nations,  or  by 
particular  treaties.     And,  therefore,  when  a  neutral  American  ship 
was  taken  by  the  French,  and  condemned  in  a  Court  of  Prize  for 
want  of  a  passport,   as  required  by  the  existing  treaty  between 
France    and   America,  the    underwriters    were    held    not    liable, 
although  there  was  no  warranty  or  representation  that  the  ship 
was  American  ;  for  the  neglect  of  the  ship-owner,  in  being  unpro- 
vided *with  those  documents  which  were  required  by  the  treaty 
between  bis  own  country  and  Franccy  was  in  this  case  the  efBcient 
cause  of  the  loss.  (6)     And  so  the  carrying  of  simulated  papers  is 
a  wrongful  act,  and  a  ground  of  condemnation,  or,  at  least,  of  de- 
tention, under  the  law  of  nations  ;  (c)  and,  therefore,  where  a  ship 
carried  simulated  papers,  and  was  condemned  on  that  ground,  the 
underwriters  were  held  to  be  discharged,  although  without  simulated 

Eapers  the  ship  would  equally  have  been  liable  to  seizure,  as  she 
ad  in  fact  come  from  an  enemy's  country,  (rf)  Nor  can  the  insur- 
ed recover  for  a  loss  by  capture,  if  it  appears  by  the  sentence  of  a 
foreign  prize  court,  that  the  carrying  of  simulated  papers  was  one  of 
the  grounds  of  condemnation,  (e)  But  the  omission  to  be  furnished 
with  documents,  which  are  not  required  by  the  law  of  nations  or  by 
treaty,  but  only  by  the  ordinance  of  a  foreign  state,  is  not  material ; 
and,  therefore,  a  representation  that  the  cargo  was  Swedish  and 
neutral,  which  was  true  in  fact,  though  contradicted  by  the  French 
sentence  of  condemnation,  was  held  to  be  no  bar  to  recovering  on  a 
policy ;  nor  the  want  of  documents  as  Swedish  property  required 
only  by    French  ordinances,  (/)     Nor  is  the  carrying  of  false 

(x)  Watson  V  Clark,  1  Dow  336,  344.  were  not  conclusive,  14  East,  394,  and  vide 

Policy  on  ffoods  ;  and  like  decision  as  to  per  Bayley,  J.     J5  East,  374.     Vide  6 

policy  en  BhiD,  id  349.    Parker  and  Others  East,  155.    S  Taunt  85. 

V  Potts  and  Others,  3  Dow  Rep  S3.  (c)  Flindt  v  Scott,  5  Taunt  6M,  and  in- 

(a)  Doudas  and  Others  v  Scougall  and  fra  in  notis. 

Others,  4  Uow  Rep  269.  (d)  Horneyer  t  Lusbin^on,  15  East,  46. 

(b)  Bell  and  Others  v  Carstairs,  14  East,    3  Campb  85  S  C.    And  see  15  East,  70. 
374.    Per  Cur  Nonnen  ▼  Kettlewell,  16    3  Campb  357--359.    3TauntS95. 

East,   186.     4  Taunt  379.     Vide  etiam        (e)  OswcH  v  Vicne,  15  East,  70. 
Christie  v  Secretan,  8  T  R  198,  where  the        (/)  Nonnen  v  Keid  and  Other,  16  East, 
premises  stated  in  the  foreisn  sentence    176. 
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colours  a  ground  of  condemnation,  (g)  Nor  is  a  regbter  a  docu- 
ment required  by  the  general  law  of  nations  as  expressive  of  a 
ship's  national  character.  (&)  [Proof  that  the  owner  of  a  ship  was 
an  American  citizen,  and  that  she  had  a  sea  letter,  held  sufficient. 
Barker  v.  Phenix  In.  Co.,  8  John.  237. 

By  the  laws  of  the  U.  S.,  at  the  time  this  policy  was  underwritten, 
there  were  two  kinds  of  American  vessels,  the^one  registered,  and 
the  other  not  so,  but  carrying  a  sea  letter,  or  an  official  certificate  of 
ownership.  By  the  law  of  nations  and  to  security  on  the  high  seas, 
both  were  equally  entitled  to  protection  as  American  property,  ib.] 
Nor  does  it  seem  that  an  accidental  omission,  in  the  captain's  mani- 
fest of  part  of  the  goods  on  an  exportation  from  this  country,  would 
vitiate  a  policy  on  the  ship  ;  (i)  for  the  omission  exposes  the  master 
to  a  penalty,  but  does  not  render  the  voyage  illegal,  (fc)  *And  if 
the  underwriters  would  impugn  the  right  of  the  insured  to  recover 
for  a  loss  by  capture,  on  the  ground  that  the  condemnation  appears, 
by  the  sentence  of  a  foreign  court,  to  have  proceeded  on  the  want 
of  certain  documents  not  required  by  the  law  of  nations,  which  the 
insured  ought  to  have  provided,  it  is  for  the  underwriters  to  shew, 
by  evidence,  the  foreign  law  or  treaty  which  renders  such  docu- 
ments necessary.  For  if  the  seizure  was  not  warranted  by  the  law 
of  nations,  or  by  treaty,  it  was  unjustifiable,  and  the  insured  will  be 
entitled  to  recover,  (l) 

When  the  same  person  insures  both  ship  and  goods,  the  under- 
writers will  not  be  liable  for  a  loss  which  may  happen  to  either 
subject  of  insurance  from  the  want  of  proper  documentation,  (m) 
But  the  insured,  in  the  case  of  a  policy  on  goods,  is  not  answer- 
able for  the  proper  documentation  of  the  ship,  without  a  warranty 
or  representation  of  her  national  character ;  and,  therefore,  an 
underwriter  on  goods  will  be  liable,  although  the  loss  happens  in 
consequence  of  the  ship's  having  been  improperly  documented,  (n) 
Thus  when  goods  were  insured  on  board  an  American  vessel,  but 
the  policy  was  not  effected  under  any  warranty  or  representation 
of  her  being  an  American,  although  an  observation  to  that  effect 
was  made  by  the  broker  when  an  unstamped  slip  was  signed,  the 
underwriters  were  held  liable  for  a  loss  which  happened  by  Spanish 
capture,  in  consequence  of  the  ship's  not  having  been  documented 
according  to  the  treaty  between  America  and  Spain,  (o)  And  so, 
there  is  no  implied  warranty  on  the  part  of  the  owner  of  goods, 
that  the  ship  shall  be  properly  cleared  out ;  and,  therefore,  when 


s 


_)  15  East,  73.    4  Taunt  858.  goods,  and  the  case  was  decided  on  that 

A)  Le  Cheminant  v  Pearson,  4  Taunt  ground.    See  now  6  Geo  4  c  107. 

367.    It  did  not  appear  what  was  meant  (k)  3  Gampb  144. 

by  a  register  as  applied  to  the  Pappen-  \t)  Sewellv  Royal  Exchange  Assurance 

burgher  in  this  case,  whether  it  was  simi-  Company,  4  Taunt  859.    Id  367. 

lar  tea  British  register,  or  a  register  of  (m)  14 East,  374.  15 East, 46.  SCampb 

the  crew;  nor  did  any  treaty  appear  which  85. 

rendered    the  register    necessary.     Per  (n)  7  East,  367.    14  East,  393.  16  Id  176 

Mansfield,  C  J,  and  see  3  Taunt  565.    4  —186.     3  Campb  148,  but  see  4  Taunt 

Id  858,  859.  379. 

(0  3  Campb  143, 144.    15  East,  35.    In  (o)  Dowson  ▼  Atty,  7  East,  367,  and  sea 

whtch  case,  however,  the  policy  waa  on  note  (a). 

(*S74) 
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goods  were  insured  on  a  voyage  from  this  country  to  a  foreign 
port,  but  from  the  neglect  of  the  captain  were  not  inserted  in  the 
ship's  manifest,  as  required  by  the  statute  13  &  14  Car.  S.'  c.  11. 
s.  S.y  the  underwriters  were  held  liable  for  a  loss  which  happened 
by  the  perils  of  the  sea.  ( p)  In  this  case,  indeed,  the  circum- 
stances ^negatived  any  inference  of  fraud  ;  the  goods  insured  were 
put  on  board  by  a  pucker,  after  the  captain  had  obtained  his  mani- 
fest and  custom-house  clearances  ;  the  captain  was  guilty  of  neglect 
in  not  making  a  second  clearance ;  but  the  loss  was  not  attributable 
to  the  omission  ;  the  insured  did  not  participate  in  it,  nor  did  it  ren- 
der the  voyage  illegal.  It  is  observable,  indeed,  that  under  the  terms 
of  the  statute,  43  Geo.  3.  c.  57.,  the  comprehensive  language  of  the 
act  vitiated  a  policy  on  goods,  if  the  ship  sailed  without  a  sufficient 
convoy  licence  for  the  whole  voyage  ;  although  the  owner  of  the  goods 
supposed  and  intended  that  the  ship  would  have  a  sufficient  licence, 
and  although  he  lived  at  a  distance  from  the  port,  and  had  no  con- 
cern in  the  management  of  the  ship,  or  in  obtaining  the  necessary 
documents,  (q) 

It  remains  only  to  observe,  that  the  obligation  on 
Of  warranty  the  part  of  the  insured,  in  the  case  of  an  express  war- 
tion  aodorii-  ^^^^Y  ^^^  ship's  national  character,  is  of  larger  extent 
berty  to  carry  than  the  obligation  which  results  fiom  the  implied  war- 
fa  Ue  papers,  ranty ;  as,  on  the  other  hand,  even  the  implied  warran- 
ty may  be  waived  by  the  terms  of  the  policy  ;  as,  for  instance,  by  a 
liberty  to  carry  simulated  papers,  &c.  Where  an  express  warranty 
is  given,  it  covers  the  voyage  from  its  commencement ;  and  if  the 
ship  be  not  properly  documented  at  the  time  of  sailing,  the  under- 
writers will  be  discharged,  although  the  loss  happens  from  another 
cause  ;  but  where  the  obligation  to  be  properly  documented  is  nSere- 
ly  implied,  the  underwriters  will  not  be  discharged  on  account  of 
the  ship's  being  insufficiently  or  improperly  documented,  unless  the 
loss  happens  from  that  cause.  Thus,  an  express  warranty  that  a 
ship  is  American,  means  that  she  shall  be  so  documented  as  to  be 
entitled  to  the  privileges  of  an  American  flag  ;  and  where  a  ship, 
warranted  American,  did  not  at  the  time  of  her  sailing  take  on  board 
a  passport  as  required  by  an  existing  treaty  between  France  and 
Jlmerka^  the  underwriters  were  held  not  liable  ;  although  she  suf- 
fered no  inconvenience  from  the  want  of  a  passport,  having  actually 
taken  ^it  on  board  before  the  loss  has  happened,  (r)  And  as  the 
obligation  on  the  part  of  the  insured  may  be  extended  by  the  consent 
of  the  parties,  so  on  the  other  hand  the  implied  warranty  that  she 

(p)  Carruthers  v  Gray,  15  East,  35.    3  ry  order  to  enable  the  ship  to  go  into  a 

Campb  148.    Aod  as  to  what  b  a  clear-  dock,  whereby  some  delay  occura,  would 

ance,  and  the  meaning  of  the  term  clearing  vitiate  a  policy  efiected  by   the  ahip-ow- 

oat,  M6  Morgan  ▼  Oswald,  3  Taunt  554,  ner  7 

and  per  Gibbs,  C  J.    1  Marah  Rep  206.  (9)    Wainhouse    v   Cowie,    4    Taont 

6  Taunt  533  S  C  not  S  P.    6  Geo  4  c  107  178.    This  act  is  now  expired. 

■  55  to  80  ;  and  as  to  the  manifest  report  (r)   Rich  ▼  Parker,  7   T  R  705.     14 

and   entry    inwards,   same   stat   s  3  to  East^  385  and  see  3  Taunt  885, 888  that 

64  860   58--67,  give   penalties   on   the  a  representation  of  a  ship's  being  Amer- 

naater ;    as  to  forfeiture  of  goods,  sec  iean  means  that  she  shall  be  documents 

18,  56,  Ice    ^usrey  whether  the  ni^ect  ed  as  such. 
'  of  a  charteier,  in  not  obtaining  a  nacwit* 

(*«76)  (*276) 
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shall  be  properly  documented  may  be  waired  by  express  terms  in  the 
policy  ;  as  for  instance  by  a  liberty  to  carry  simulated  papers.  Thufa 
where  the  ship  and  goods  belonged  to  the  same  person  (riz.  a  sub- 
ject of^9mertca)  and  a  policy  was  elFected  on  the  goods  on  a  voy- 
age from  America  to  the  Bailie  with  liberty  to  carry  emulated  pa- 
pers, the  goods  having  been  captured  by  a  Danish  privateer  were 
condemned  by  a  sentence,  which  after  suggetting  a  doubt  arising 
from  the  owner's  character  being  apparently  English,  stated  that  tbe 
positive  contradiction  which  the  documents  exhibited  concerning 
the  property  of  the  ship  and  cargo  rendered  it  impossible  toadcnow- 
ledge  them  as  neutral  ;  and  the  Prize  Court  of  Appeal  afterwards 
alleged  the  following  grounds  of  condemnation,  viz.  1st.  That  the 
ship's  documents  were  not  in  due  order  :  the  sea  passport  ordering 
that  before  it  could  be  considered  of  value,  the  captain  must  take 
his  oath  before  the  officer  appointed  for  that  purpose  ;  but  th&t 
though  the  passport  was  made  out  as  if  the  captain  had  appeared 
before  A.  B.j  a  notary  public,  and  taken  bis  oath,  yet  that  neither 
the  notary's  name  or  seal  of  office  was  under  the  document^  and 
therefore  that  the  sea  letter  was  to  be  looked  upon  as  a  blank,  and 
no  credit  could  be  given  to  it  as  a  public  document.  2dly,  That 
the  ship  had  false  documents  (which  it  exemplified  by  the  journal :) 
3dly,  That  the* documents  disagreed  with  regard  to  their  contents 
(which  it  exemplified  by  the  bills  of  lading  and  letters  on  board.) 
4tbly,  That  a  person  on  board  who  seemed  to  be  interested  in  the 
ship  and  cargo  had  been  set  on  shore  in  England,  5thly  that  false 
French  certificates  d^origine  were  found  on  board.  It  was  held 
that  taking  the  whole  together  the  ground  of  condemnation  was  the 
having  on  board  simulated  papers,  which  mixed  with  other  circum- 
stances led  to  the  conclusion  that  the  ship  and  cargo  were  hostile 
British,  and  not  neutral  American  properly  :  and  that  the  not  hav- 
ing a  sea  passport  on  board  verified  in  the  manner  stated  in  the 
•sentence  was  only  a  circumstance  to  shew  that  the  ship  carried 
simulated  papers  ;  even  if  such  a  passport  were  required  by  any 
treaty  between  the  United  States  and  Denmark^  which  did  not 
appear  :  and  consequently  that  the  loss  was  attributable  to  a  cause 
which  the  underwriter  had  sanctioned  by  the  leave  to  carry  simu- 
lated papers.  Nor  could  the  condemnation  be  considered  as  pro- 
ceeding on  the  ground  that  the  papers  had  not  been  properly  simu- 
lated so  as  to  attribute  the  loss  to  the  negligence  of  the  insured 
in  the  mode  of  exercising  the  liberty  reserved  to  them,  {t)  The 
five  causes  and  grounds  of  condemnation  were  all  stated  for  the 
purpose  of  shewing  that  the  ship  and  cargo  had  some  connection 
with  England^  which  conclusion  was  deduced  from  the  irregula- 
rity and  confusion  of  her  papers  ;  and  it  is  the  ground  of  condem- 
nation only  which  is  conclusive,  and  not  the  circumstances  which 
induced  the  Prize  Court  to  come  to  that  conclusion.  It  was  not 
the  fact  of  her  not  having  a  sea  letter  in  the  form  required  which 
led  to  that  conclusion  ;  but  that  circumstance  was  adverted  to 
amongst  other  things  to  shew  that  the  papers  were  simulated.     In 

(0   Bell  and   Others  v  Bromfield,  15  East,  364  to  371.    3  Taaot  ^5y  S93. 
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this  the  assured  ^d  not  exceed  the  liberty  which  was  given  by 
the  terms  of  the  policy.  So  where  a  policy  was  effected  on  ship 
and  goods  at  and  from  London  to  any  ports  in  the  Baltic^  with 
liberty  to  carry  simulated  papers  and  clearances  and  until  safely 
warehoused  in  the  warehouses  of  the  consignees  at  the  port  of 
discharge,  at  forty  guineas  per  cent  premium,  it  was  held  that 
the  underwriter  wa^  liable  for  a  loss  arising  from  confiscation  by 
the  Prussian  government,  a  state  then  at  peace  with  this  country, 
notwithstanding  the  persons  in  whom  the  interest  was  averred 
were  Prussian  subjects,  it  being  found  that  at  the  time  of  effect- 
ing the  policy  all  direct  commerce  between  this  country  and 
the  ports  in  the  BalHc  was  prohibited  by  the  powers  who  had  do- 
minion over  the  ports  there ;  but  that  notwithstanding  an  exten- 
sive course  of  commerce  was  carried  on  between  this  country  and 
those  ports  by  means  of  simulated  papers  and  clearances,  which 
was  well  known  to  all  persons  who  stood  in  the  situation  of  the 
insured  and   underwriter,  (u) 

(u)  Simeon  and  Othera  y  Bazett,  S  M  &  S  S4.    5  Taunt  824  cited  4  M  &  S 
147,  148. 
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or   THE    COMMON   MEMORANDUM,    AND    HEREIN   OF   GENERAL 

ATERAGE. 

The  memorandum  at  the  foot  of  the  policy,  by  which  the  un- 
derwriters are  exempted  from  liability  for  certain  partial  losses, 
has  been  already  noticed  in  treating  of  the  form  and  requisites  of 
the  contract.  The  general  scope  of  the  memorandum  was  then 
pointed  out,  and  the  specific  articles  to  which  it  was  applicable 
enumerated,  (a)  Our  attention  is  at  present  directed  to  the 
meaning  of  the  words  free  from  average,  unless  general — or  free 
from  ayerage  under  61.  or  SI.  per  cent  unless  geneTa],^-or  unlesa 
the  ship  be  stranded.  And  this  inquiry  is  of  much  importance 
mnce  it  leads  us  to  consider,  not  only  what  partial  losses  are  ex^. 
eluded  by  the  memorandum,  but  also  the  more  comprehensive 
subject  of  General  Average. 

The  object  of  these  words,  free  from  average,  in  the  memoran- 
dum, is  to  exempt  the  underwriters  from  liability  for  partial  loss 
or  damage  in  respect  of  the  articles  specified.  Average  losses  are 
of  two  kinda— simple  or  particular,  and  general  or  gross  averages. 
Sir  Henry  Spelman,  in  his  Glossary,  under  the  word,  Averagium, 
says  it  is  detrmeuium  quod  vehendis  mcrcibus  (icciditf  ut  fluxio  viniy 
frummti  eorrtipfto,  mercium  in  tempestatibus  ejectiOy  quibus  €uldvntet 
vectura  stanptus  et  necessariit  alia  impensiz. 

Simple  or  particular  average  means  a  damage  sustained  by 
the  ship  or  goods  which  falls  simply  on  the  thing  itself.  Gene« 
ral  average,  on  the  other  hand,  is  a  loss  which  arises  in  conse« 
quence  *of  the  sacrifice  of  a  part  for  the  whole  and  raises  a  claim 
to  general  contribution.  Freedom  from  average,  therefore,  in 
the  memorandum,  as  opposed  to  general  average,  is  a  freedom 
from  liability  for  partial  loss  or  damage.  Thus  in  the  case  of  a 
policy  on  wheat,  when  the  wheat  sustained  partial  damage  in  a 
storm  to  the  amount  of  561,  IQs,  Sd»  per  cent,  the  insurer  was  held 
not  liable.  (6) 

And  the  underwriters  are  free  from  liability  for  a  damage  or  de- 
terioration of  the  goods,  although  it  extends  over  the  whole 
cargo,  and  amounts  very  nearly  to  a  destruction  of  the  subject- 
matter.  They  say  in  effect,  that  they  will  be  liable  if  the  goods 
are  lost,   but   not  if  they  are  only  damaged.      The  circumstance 

(c)  Ante,  p  142.  the  ship's  having  been  obliged  to  cut  away. 

{h)  Wilson  V  Smith,  3  Burr  1550.    The  and  leave  her  cable  and  anchor  for  the 

iasarer  paid  into  court  the  amount  of  age-  safety  of  the  ship  and  cargo,  and  to  go 

neral  average  contribution,  arising  from  intaport  to  be  rentted. 
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of  the  goods  having  arrived  in  so  damaged  a  state,  that  they  pro- 
duced, less  than  the  charges  of  freight,  does  not  render  a  loss 
total ;  it  is  still  only  an  average  loss,  within  the  exception  of  the 
memorandum,  (c)  So  in  the  case  of  a  policy  on  fruit  from  Lisbon 
to  London^  where  the  ship  was  captured  and  re-captured,  and 
afterwards  brought  into  Portsmouth,  and  arrived  at  London^  but 
the  capture,  re-capture,  and  consequent  length  of  the  voyage,  had 
occasioned  loss  to  the  insured  of  80  per  cent,  upon  the  cargo,  tUe 
insured  were  held  not  to  be  entitled  to  recover.  Lord  Kenyon 
saying,  that  there  could  be  no  recovery  for  a  partial  loss,  {d) 
And  although  the  learned  judge  intimated,  that  if  the  plaintiff 
had  heard  of  the  capture  only,  he  might  have  abandoned,  yet  as 
subsequent  circumstances  had  taken  place,  which  made  the  loss 
only  partial,  the  insured  could  not  according  to  the  modem  doc- 
trine have  recovered  for  a  total  loss,  even  if  notice  of  abandon- 
ment  had  been  given. 

So  in  a  late  case  of  a  policy  on  rice,  insured  free  of  particular 
average,  when  the  ship  was  wrecked,  and  the  whole  cargo  being 
greatly  damaged  was  taken  out  in  craft,  and  carried  to  the  con- 
signees and  sold,  the  rice  not  producing  sufficient  to  pay  the 
chaise  of  its  freight,  and  the  whole  cargo  producing  little  more 
*than  sufficient  to  pay  the  freight  and  salvage,  it  was  held  that 
this  was  a  case  of  particular  average,  and  that  as  to  the  rice,  the 
insurer  was  exempted  by  the  warranty,  (e)  The  rice  here  was  not 
lost,  but^only  deteriorated.  Even  if  it  produced  nine-tenths  less 
than  its  value,  that  would  not  make  a  total  loss.  Nor  can  the 
underwriters,  when  the  loss  is  only  partial,  be  tendered  liable 
under  the  memorandum  by  a  notice  of  abandonment.  Thus, 
whpn  the  ship  was  wrecked,  but  the  goods  were  brought  ashore, 
though  in  a  very  damaged  state,  so  that  they  became  unprofitable 
to  the  insured,  the  sugars  having  been  for  the  most  pari  washed 
out  of  the  hogsheads,  it  was  held  that  the  underwriters,  who 
were  freed  from  particular  average,  could  not  be  made  liable  by  a 
notice  of  abandonment.  (/)  Mor  is  a  loss  of  the  voyage  for  the 
season  by  the  perils  of  the  sea  a  ground  of  abandonment,  in  the 
case  of  a  policy  on  goods,  free  from  average,  &c.,  where  the  cargo 
is  in  safety,  and  not  of  such  a  perishable  nature  as  to  make  the 
loss  of  the  voyage  a  loss  of  the  commodity,  although  the  ship  is 
thereby  rendered  incapable  of  proceeding  on  her  voyage,  (g)  But 
although  the  underwriters  are  thus  exempt,  by  virtue  of  a  clause 
against  average  losses,  yet  there  are  two  points  worthy  of  atten- 
tion, viz. — 1.  That  they  may  be  liable  for  a  total  loss  of  a  part  of 
the  goods  insured,  although  they  are  exempt  from  a  partial  or 
average  loss,  properly  so  called.     2.  That  they  are  liable  not  only 

(c)  Maaon  ▼  Skurray,   Park    191  ace    M  &  S  371. 

Boyneld  V  Brown,  2  Stra   1065  is  contra,  (/)  Thompson  v  Roy    Exch  Ass.   16 

but  that  case  Mras  before  the  memorandum  East  814.    S  M  &  S  sA.    fi  id  59.  and 

was  inserted  in  the  policy,  and  besides,  vide  5  M  &  S  447  infra. 

the  principle  of  the  decinon  is  now  over-  (r)  Hunt  and  Others  v  Roy  Exch  Ass. 

rulea.  5  M  &  S  47.    And  see  Anderson  v  VVallis, 

(d)  M* Andrews  v  Vaugean,  Park   1S5.  2  M  &  S  240.    5  id  447. 

(e)  Glenoie  v  Lond  Ass  Company,  2 

(♦280) 
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for  an  actual  aDnihilation  of  the  goods  by  one  of  the  perils  in- 
sured against,  but  also  for  such  damage  done  to  them  as  rendcis 
their  destruction  a  matter  of  necessity.     Thus,  in  the  case  of  flax 
insured  by  a  valued  policy,  free  from  particular  average,  when  the 
ship  was  wrecked  before  it  arrived  at  its  place  of  destination,   and 
the  insured  did  not  abandon,  (h)   but  laboured  to  save  the  cargo, 
and  in  fact  saved  a  part  (one-sixteenth),  though  much  damaged, 
no  entire  package  having  come  on  shore,  and  that  which  did  come 
being  loose  and  wet,  and  requiring,  as  flax  is  a  perishable  com- 
modity, to  be  sold  on  the  spot,  the  insured  were  held  to  be  enti- 
tled to  recover  as  for  a  total  loss  of  that  part  which  was  in  fact 
'totally  lost,  but  not  for  the  rest  which  was  saved  to  them,  in  specie, 
though  deteriorated,  (i)     In  the  case  of  a  policy  on  sugar,  rice,  or 
flax,  free  from  particular  average,  if  some  of  the  hogsheads  of  su- 
gar, barrels  of  rice,  or  bundles  of  flax  be  sunk  in  the  sea,  the  under- 
writers are  liable  for  such  a  total  loss  of  part  of  the  subject  of  in- 
surance ;  but  if  the  loss  be  in  efiect  only  partial,  as  if  the  greater 
part  of  the  sugar  be  washed  out  of  the  hogsheads,  but  they  be  still 
brought  on  shore ;  or  if  the  rice,  flax»  or  other  goods  insured  free 
of  average,  be  in  like  manner  wetted  and  spoiled  by  sea  damage, 
the  underwriters  are  freed  from  liability.     Thus,  in  the  case  of  su- 
gar, where  every  one  of  the  fifty-four  hogsheads  of  sugar  which  the 
insured  had  on  board  was  saved,  and  ia  every  hogshead  there  were 
some  loaves  of  sugar,  though  by  far  the  greater  part  had  been  wash- 
ed out  by  sea  damage,  this  was  held  to  be  an  average  loss  from 
which  the  underwriters  were  exempt,  (j)     The  jury  thought  that 
this  was  clearly  a  case  of  average  loss,  and  the  Court  approved  of 
the  finding.     They  distinguished  this  from  the  case  of  the  flax ;  for 
there,  some  of  the  bundles  of  flax  never  came  on  shore :  here,  each 
hogshead  had  some  sugar  saved  in  it,  though  but  little :  if  any  of  the 
hogsheads  had  been  entirely  lost,  there  would  have  been  a  total  loss 
of  that  part,  for  which  the  insurers  would  have  been  liable.     And 
notwithstanding  the  clause  against  average  losses,  the  underwriters 
are  liable  not  only  for  an  actual  destruction  of  the  goods  by  one  of 
the  sea  perils,  but  also  for  such  damage  done  to  them  as  rendeis 
their  destruction  a  matter  of  necessity.     In  a  case  which  occurred 
in  the  time  of  Lord  Mansfield,  (fc)  when  a  cargo  of  fish  was  so 
damaged  by  the  sea,  as  to  be  rendered  (according  to  the  statement 
in. the  report)  of  no  value  to  the  owner,  the  loss  was  held  to  be  only 
partial.     And  Lord  Mansfield  upon  this  occasion  said,  ^^  the  total 
loss  of  the  thing  insured,  is  the  absolute  destruction  of  it  by  the 
wreck  of  the  ship.     The  fish  may  all  come  to  port,  though  from 
the  nature  of  the  commodity  it  may  be  damaged,  it  may  be  stink- 
ing :  still  as  the  commodity  specifically  ^remains,  the  underwriter  is 
discharged."     The  doctrine  here  laid  down,  however,  seems  to  be 

(A)  Vide  16  Eart,  214  and  infra.  (j)  Hedberp  v  Pearson,  7  Taunt  154. 

(t)  Davy  V  Milford,  15  Eaat,  559.    2  M  Policy  declared  to  be  on  hoiraheada  of  au- 

it  S  376.    7  Taunt  155.     1   Flolt,  350.  gar.   2  Marsh,  432  SC.    1  Holt,  849  S  C. 

And  aee  Colo^an  ▼  Lend  Abb  Company,  5  16  East,  214. 

M  «L  S  455,  456,  457.  (k)  Cocking  v  Fraaer,  Park  181. 
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adranced  with  too  much  latitude,  (k)     Considering  the  contract  of 
insurance  as  a  contract  of  indemnity,  said  Lord  Ellenborough  upoti 
a  recent  occasion,  it  surely  cannot  be  less  a  tofal  loss,  because  the 
commodity  subsists  in  specie,  if  it  subsist  only  in  the  form  of  a  nui- 
sance.    When  a  cargo  of  fruit  was  necessarily  thrown  overboard 
on  account  of  damage  which  it  had  sustaitied  in  a  storm,  the  fruit 
having  become  rotten  and  stinking,  and  the  government  of  the  place 
into  which  the  ship  was  driven  prohibiting  its  being  landed,  this  was 
held  to  be  a  total  loss,  for  which  the  underwriters  were  liable.  (1) 
So  when  a  policy  was  effected  on  a  cargo  of  wheat,  fish,  and  staves, 
with  the  usual  memorandum  as  to  corn  and  fish,  free  from  average 
unless  general,  and  the.  ship  was  captured,  and  afterwards  recap- 
tured, and  sent  by  the  recaptors  into  Benmtday  where,  a  scarcity 
prevailing,  an  embargo  was  laid  oh  the  export  of  provisions,  and, 
the  cargo  being  landed,  it  was  found  that  five  hundred  and  eighty- 
five  bushels  of  wheat  were  so  damaged  by  sea  water,  that  they  were 
by  order  of  the  magistrates,  for  the  sake  of  the  public  health, 
thrown  overboard  ;    and  other  part  of  the  wheat  being  damaged, 
the  captain  sold  that  part  and  the  fish  at  a  profit,  and  finally, 
having  repaired  the  ship,-  and  being  refused  permission  to  send  the 
remainder  of  the  wheat  to  Teneriffe^  the  place  of  destination,  he  di- 
rected it  to  be  sold,  and  purchased  it  for  the  benefit  of  those  con- 
cerned ;  and,  by  leave  of  the  governor,  the  enlbargo  being  then  rais- 
ed as  to  the  West  India  hlandsy  shipped  the  same  wheat  for  JIf odeira, 
where  he  arrived  and  delivered  it ;  it  was  held  that  the  insured,  who 
had  abandoned  upon  receiving  intelligence  of   the  circumstances 
which  happened  previously  to  the  time  of  the  ship's  being  permitted 
to  proceed  to  Madeira^  were  entitled  to  recover  as  for  a  total  loss 
on  the  whole  of  the  goods  insured,  (m)     The  Court  were  also  in- 
clined to  think,  that  if  even  the  notice  of  abandonment  had  not 
been  effectual,  the  insured  might,  notwithstanding  the  memorandum, 
have  recovered  against  the  underwriter  in  respect  of  that  part  of 
the  wheat  which  was  wholly  lost  by  being  thrown  overboard,  from  a 
regard  to  the  public  health. 

*In  estimating  the  amount  of  the  loss  at  3  or  5  per  cent,  but 
little  difficulty  seems  likely  to  occur.  It  has  been  before  observed, 
that  a  clause  is  usually  inserted,  making  the  average  payable  upon 
each  species  of  produce — each  five  or  ten,  &c.  hogsheads  of  sugar, 
&c.  or  each  package,  &c.  of  manufactured  goods,  (n)  The  mean- 
ing of  this  is,  not  that  when  the  loss  amounts  to  3  or  5  per  cent. 
upon  the  whole  insurance,  the  insured  will  be  prevented  from 
estimating  it  in  that  mode,  if  circumstances  require ;  the  mean- 
ing of  it  is  simply  to  give  a  further  and  additional  benefit  to  the 
Insured,  and  to  enable  him  to  claim  one  or  several  losses  of  3  per 
cent.  &c.  if  any  such  occur,  upon  one  or  several  of  the  packages, 
which  he  could   not    have    claimed  without    a  special  provision. 

(k)  YtdtS  M  &  S  447  infra,  and  7  T  R  (m)  Cologan  v  London  Assurance  Com- 

8SS.  pany,  5  M  &  S  447. 

(Z)  Dyson  and  Other  v  Rowcrofl,  3  B  fc  (n)  Ante,  141. 
P474. 
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Thus  where  a  policy  wm  effected  on  linen,  which  sustained 
damage  in  a  storm,  (average  being  payal^<*  srjiarately  on  each 
packaffr,)  and  the  insured  having  been  ^r^'  •  i!  .  j  ibe  underwriter 
to  uo  ibe  best  under  Ibe  tircuinbtaucas,  boiti  the  Nnen,  and  claimed 
for  u  loss  of  22  per  ctnU  upon  th^^whole  cargo,  it  was  contended 
tH?;.  aj(ii0ugh  the  underwriter  by  the  terms  of  the  usual  memo- 
iAitiium  would  have  been  bound  to  pay  an  average  loss  sustained 
^)  ike  linen  in  a  mass,  if  the  average  exceeded  3  per  cenl,y  yet 
that,  the  special  clause  being  inserted,  his  claim  was  limited  to  a 
calculation  upon  each  pack^e  separately,  and  that  he  was  only 
entitled  to  sell  and  claim  for  a  loss  upon  those  packages  which 
were  actually  damaged.  But  Lord  EUenborough  said,  that  the 
clause  was  introduced  for  the  benefit  of  the  insured ;  and  that, 
akhoi^h  its  effect  was  to  give  the  insured  a  claim  for  the  damage, 
amounting  to  more  than  3  per  cenl.  upon  each  individual  package, 
it  did  not  oust  his  claim  for  an  average  loss  of  that  amount  upon 
the  whole  linen  insured,  (o)  In  the  case  of  a  policy  on  ship,  it  is 
said  that  in  practice,  if  the  ship  meet  with  accidents  at  two  several 
times  in  the  course  of  the  voyage,  and  on  each  occasion  sustain 
a  loss  not  amounting  to  3  or  5  per  cerU,^  the  injuries  sustained  on 
the  two  occasions  cannot  be  added  together  to  make  up  the 
amount  for  which  the  underwriters  are  liable,  (p)  The  proportion 
of  3  or  5  per  tent,  is  to  be  calculated  according  to  the  state  of  the 
*cargo  at  the  time  when  the  loss  happened,  {q)  And  the  estimate 
is  to  be  made  according  to  the  invoice  price,  not  the  market  price, 
in  the  case  of  a  policy  on  goods,  (r)  It  may  be  added,  that  the 
term,  particnlar  average,  as  understood  at  Lloyd^s^  does  not  com- 
prise the  particular  charges,  or  the  expenses  incurred  for  saving « 
or  preserving  the  cargo  or  freight,  such  as  warehouse-rent  in  an 
intermediate  port,  which  is  considered  a  paiticular  charge  on  the 
cargo,  and  expenses  of  re-loading,  which  are  made  a  particular 
charge  on  the  freight.  These  charges,  however  small  they  may 
be,  are  paid  by  the  underwriter,  independent  of  the  particular 
average.  Hence,  it  is  clear,  that  they  cannot  be  added  to  the 
particular  average,  for  the  purpose  of  ascertaining  whether  this 
amounts  to  5  or  3  per  cent,,  and  that  the  underwriter  is  not  liable, 
unless  the  particular  average  by  itself  amount  to  the  stipulated 
per  centage.  For  the  same  reason,  general  and  particular  average 
cannot  1^  added  together,  to  msdce  the  underwriter  liable  if 
they  jointly  amount  to  3  per  cent.  («) 

The  common    memorandum  does  not  protect  the 
underwriters  from  liability    for  losses   which   are   of 
the  nature  of  general  average ;.  the  words  of  exemp- 
tSoa  are,  free  from  average,  unless  general.      It  was  observed   by 


Generml 


(o)  Uagedom  and  Other  v  Whitmore,    percent.    Id 206, 907. 


1  SUrk  157. 

(p)  Stev  S04.  It  aeems  that  the  extra 
CMirges  of  flunrey,  sale,  &c.  may  be  added 
to  the  nmple  damage,  to  make  the  3  or  5 


{q)  Rohl  V  Parr,  1  Esp  Rep  446. 
(r)  2  Burr  1 167.    3  Taunt  162. 
(a)  Benecke,  19S,  472. 
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Lord  Mansfield!,  (/\  O^it  the  word  average  has  two  senses  ;  some- 
times it  means  a  parti.Milar  fiartial  loss,  and  sometimes  a  contribu- 
tion to  a  general  loss.  Tliis  latter  sense,  in  which  "wc  have  now 
to  consider  i*.  Is  the  onlv  correct  meanlnfr  of  the  term.  And  as 
general  average  takes  its  rise  froni  the  perils  of  the  sea,  oi  dthei 
cause  of  a  like  description,  losses  of  this  nature  are  for  the  w^x^t 
part  comprehended  in  the  policy. 

General  average  signifies  the  contribution  to  which  the  owners 
of  the  ship,  goods,  and  freight,  become  liable  inter  se^  on  the  sacri- 
fice of  a  part  of  the  ship  or  cargo  for  the  preservation  of  the 
*whole  in  a  case  of  general  danger,  (w)  This  liability  to  general 
contribution  is  founded  in  justice,  since  natural  justice  obviously  re- 
quires  that  a  loss  which  arises  from  a  sacrifice  of  part  for  the  preser- 
vation of  the  whole,  should  be  home  proportionably  by  all  who  are 
interested,  (x) 

The  doctrine  is  of  great  antiquity,  and  is  derived  to  us  from  the 
Rhodian  law  ;  which  prescribes,*uf  si  levandm  navis  gratia  jaetus 
mercium  foetus  sity  omnium  cantributione  sardatur  quod  pro  amm- 
bus  dcUum  est  (y)  Our  own  common  law,  though  inclined  to 
strictness,  not  only  protects  those  who  act  bona  fide  in  making 
a  jettison  of  goods,  or  other  sacrifice  of  this  nature,  for  the 
preservation  of  the  ship  and  cargo,  and  the  lives  of  the  passen- 
gers, in  a  case  of  necessity,  (z)  but  also  enforces  by  action  the 
claim  to  average  contribution  amongst  the  parties  interested  ;  either 
by  the  ship-owner  against  a  shipper  of  goods,  (a)  or  by  one  shipper 
of  goods  against  another,  (6)  or  by  a  shipper  of  goods  against  the 
ship-owner,  according  to  the  nature  of  the  case.  The  same  rule 
is  generally  adopted  by  all  maratime  states.  In  interpreting  the 
law  upon  this  subject,  we  refer,  when  cases  of  doubt  arise,  to 
foreign  ordinances,  and  the  practice  of  maratime  states,  as  well  as 
to  the  dissertations  upon  them  by  learned  men  to  explain  the  dif- 
ficulties which  occur.  But  when  this  is  admitted,  it  should  be 
borne  in  mind,  that  the  foreign  ordinances,  to  whatever  weight 
they  may  be  justly  entitled,  have  not,  strictly  speaking,  any  bind- 
ing force  among  us ;  nor  are  their  doctrines  adopted  as  a  guide, 
unless  they  are  sanctioned  by  received  principles,  decided  cases, 
or  the  general  usage  of  merchants.  If  we  refer  to  the  foreign 
jurists,  we  find  that  the  different  countries  of  Europe  have  made 
various  regulations,  all  professing  to  be  founded  on  the  Rhodian 

(0  Wilson  vSmilh,  3  Burr  1555.    Be-  Presgrave,  1  East,  299. 

sides  the  two  meanings  mentioned  in  the  {y\  Leg  Rhod  s  2  art  9.   1  Emeriff,  602. 

text  average  is  nlso  used  in  marine  Ian-  Taylor  v  Curtis,  6  Taunt  644.    2  Barn  k, 

guage  to  denote  certain  petty  charges  pay-  Cres  81 1. 

able  in  the  course  of  the  voyage,  sucn  as  (z)  Mouse's  case,  12  Co  63.   N  B.  Tha 

towage,  pilotage,  light  money,  &c.  and  in  owner  of  goods  jettisoned  does  not  lone  his 

this  sense  it  is  used  in  bills  of  lading,  with  property  therein,  but  mar  reclaim  them  on 

primage  and  average  accustomed.  Abbott,  payment  of  salvage.    2  Rol  Rop  496,  and 

272.     1  R  &  M  175.    For  these  charges  see  5  Co  107  b. 

the  insurers  are  not  liable,  and  the  ex-  (a)  Berkley  v  Preflgrave,  I  East,  820. 

penses  are  borne,  one- third  by  the  ship,  Simons  v  Locler  and  White,  2  B  &  C  S05. 

and  two  thirds  by  the  cargo.     I  May,  72.  (6)    Dodson  and  Others  y  Wilson,  3 

(u)  See  it  defined,  i  Eraeng,  599.    8  T  Campb  4S0,  and  see  the  old  law.    Com 

R  513.     1  East,  220.    2  N  R  378.  Dig  Chancery,  2  I.    Shower,  19,  20.    2 

(x)   Per  Lawrence,  Jus  in  Berkley  y  Moore,  297. 
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hwj  bat  diflferingy  in  gome  r«3pects,  among  themselves.  The 
commentators  upon  them  hare  also  diflFered.  In  this  country, 
*there  is  no  fixed  code  of  positive  or  statute  law  on  the  subject  of 
avorij^e  ;  ami,  therefore,  when  ti  doubt  arises,  we  expound  the 
la.v  upon  pii;;ciple.  We  shall  procoftl  to  consider,  Ist,  In  what 
ca<*s>  liciierfil  avera/r  is  demanJahlc,  and  in  what  cases  it  cannot 
be  claim«!cl.  2dij,  Vraat  tbings  are- to  contribute,  and  in  what 
poportion.  Sdly,  By  what  law  and  according  to  what  usage 
the  claim  is  to  be  adjusted  in  the  case  of  foreign  voyages.  1st, 
then,  to  constitute  a  claim  to  general  average,  there  must  be  a 
voluntary  and  premeditated  sacrifice  of  part  for  the  preservation 
of  the  whole  ;  in  which  case,  all  who  are  benefitted  by  the  sacri- 
fice must  contribute  to  the  loss,  in  proportion  to  their  several  in- 
terests. The  ordinary  instances  of  this  species  of  sacrifice  are 
the  throwing  overboard  of  part  of  the  cargo,  (c)  or  the  ship's 
stores,  (d)  the  cutting  away  of  the  ship's  masts,  cables,  boats,  or 
fussing,  (e)  or  other  designed  and  voluntary  sacrifice.  The  sacri- 
fice most  be  voluntary,  (/ )  andmade  on  an  occasion  of  imminent 
danger,  (g)  It  must  not  be  the  result  of  a  panic  terror,  but  an 
act  of  prudence  to  avoid  a  real  danger  ;  it  is  not  indeed  necessary, 
for  prudence  generally  will  not  permit,  that  the  master  should 
wait  till  the  very  last  extremity.  (A)  When  the  whole  adventure 
is  in  jeopardy,  and  a  sacrifice  is  thus  made  for  its  preservation,  it 
does  not  seem  material  to  what  particular  cause  the  danger  may 
be  attributable,  whether  to  the  violence  of  a  storm,  collision  with 
another  ship,  the  approach  of  an  enemy  or  pirates,  or  other  im- 
minent peril,  (t)  But  to  support  this  claim  there  must  a  vo- 
lotttary  premeditated  sacrifice.  The  most  usual  foundation  of  ge- 
neral average  is  the  case  of  jeilison^  {k)  when  goods  are  thrown 
^overboard  {I)  to  lighten  the  ship,  which  may  be  necessary  in  a 
case  of  storm,  or  when  the  vessel  is  chased  by  an  enemy,  or  has 
accidentally  run  aground,  &c.  This  species  of  sacrifice  is  divided 
by  foreign  authors  into  two  kinds,  regular  and  irregular.  Re- 
gular jettison  is  that  which  is  made,  not  in  the  moment  of  perish- 
ing,  but  to  prevent    an  approaching  danger ;    when  some  time, 

(c)  Emerig,  c  12  s  39,40.  1  vol  603,  deck  are  saved  by  Htison,  they  must  bear 
605,  &c.  Jackson  v  Charnock,  8  T  R  their  proportion.  But  if  goods  got  on  deck 
513.  for  the  purpose  of  jettison,  or  to  ease  the 

(d)  Price  V  fioble,  4  Taunt  1S3.  ship  when  in  distress,  be  washed  off  the 

(e)  1  b:a8t,  220.  3  M  &  S  482.  8  T  R  deck,  tins  is  to  be  treated  as  a  jettison, 
513.  Aliter  of  cutting  or  slipping  a  cable  Stev  13,  sed  quxro.  Another  exception 
to  sail  with  convoy,  Stev  on  Aver  16,  has  been  made  to  contribution,  viz.  the 
where  the  distinctions  in  foreign  authors  want  of  a  bill  of  lading,  which  it  is  said, 
are  noticedi  makes  it  presumable  that  the  goods  have 

(/)  1  Emerig,  602  cL2fl39§6.   4M&  been  put  on  board  without  the  captain's 

SJ46.  knowledge,  Stev  13.    This  ground  of  ex- 

(g)  1  Emerig,  603.  ception  is  certainly  to  be  met  with  in  for- 

(A)  Id  ibid.  eign  ordinances,  but  has  nof,  that  I  am 

(i)  Per  Lord  Ellenborough,  C  J.   Plum*  aware  of,  been  adopted  in  our  law. 

raer  v  Wildman,  3  M  &  S  4S6.  (2)  It  seems  that  if  goods  be  put  into 

(fc)  1  Emerig,  605.    In  cases  of  jettison  boats  or  lighters  to  float  the  ship  when 

the  goods  roust  have  been  stowedf  under  aground,  of  to  enable  her  to  pass  over  anv 

the  deck,  and  not  upon  it,  to  found  a  claim  flats  or  shoals,  and  the  boats  be  lost,  this 

for  contribution,  Myer  and  Others  v  Van-  shall  be  considered  as  a  jettison.    Emerig, 

der  Dey],  Abbott,  355,  though  if  goods  on  c  12  s  41 .    1  vol  613.    Stev  14. 
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however  smnU,  i(*).::iln?,  to   deliberate  whether  the  jettison  shall 
be  inade»  in  ^vll:it  manit'  r,  :i  .!  <«r  what  thing  ;  the  advice  of  the 
merchants,  (Ha>  the  old   l»ih  L^,    is  nii-.on   u»  the  simplicity  of  an- 
cient times,   when   the    iiitTchants    iij«'in>elves  •'accoiajN'tnir'l  the 
cargo,)   and  ot  the  crew   is  takfii,   and  evei}     thing   i^-i   dOiie  in 
order.     Irregular  jettison  is  that   whiih  i; macle   in  ihf  iuj>taht  of 
danger,  when  destruction   is  at  hand,   and  formalities  arc.  out   of 
season,  (m)     This  latter  is  the  more  frequent  species  ;  and  indeed, 
regular  jettison,  on  account  of  the  deliberation  and  foresight  with 
which  it  is  accompanied,  has  frequently  given  rise  to  suspicions 
of  fraud,   (n)     The  rule  which  prescribes  a  consultation  of  the 
merchants  or  crew    upon    the    expediency  of  such  sacrifices,  is 
rather  founded  in  prudence,  in  order  to  avoid  dispute,  than  in  ne- 
cessity ;  since  it  may  often  happen  that  the  danger  is  too  urgent 
to  admit  of  such  deliberation,   (o)     If  the  owner  of  the  goods  re- 
fuse his  assent,  the  master  may  proceed    in  so  extreme  a  case 
without  his  permission.      In  selecting  the   articles   which  should 
be  thrown  overboard,    those  which  are  the  least  necessary,  the 
heaviest,  and  the  least  valuable,  seem  to  be  properly  taken  first. 
But  this  must  be  regulated   by  the  prudent  choice  of  the  captain, 
according  to  the  necessity  of  the  case,  (p)    A  throwing  overboard 
of  the  ship's  stores  stands  on  the  same  foundation  in  law  as  a 
jettison  of  part  of  the  cargo.     Thus,  when  a  ship  was  captured, 
and  the  captors,  on  occasion  of  a  storm,  threw  overboard  part  of 
the  ship's  stores,   as  an  act  of  self  preservation,  after  consulting 
*with  the  mate,  the  loss  of  the  ship's  stores  was  held  to  be  a  pro- 
per subject  of  general  average,  which  the  ship-owners  on   a  re- 
capture   might  enforce  against  the  shippers  of  goods,  (q)     The 
case  would  have  been  different  if  the  goods  had  been  perveisely  or 
ignorantly   thrown  overboard  ;  but  the   mate  proved  at  the  trial, 
that  the  sacrifice  was  necessary   for  the   safety  of  the   crew.     He 
said,  that  he  should  not  have  thrown  the  stores  overboard  if  he 
could  have  got  access  to  the  cargo.     Nor  does  the  circumstance 
of  the  person  whose  prop^srtj  is  sacrificed  being  insured,   affect 
his  claim  to  contribution  from   those  who  are  jointly  interested,  (r) 
The  damage  done  to  the  ship  or  cargo  in  efi'ecting  a  jettison,  in 
consequence  of  the  necessity  of    cutting    holes    in    the    ship,  or 
opening  the  hatches  to  effect  a  jettison,  is  said  also,  like  the  jet- 
tison itself,  to  form  a  subject  of  average    contribution,   (s)     And 
not  only  jettison,  but  other    sacrifices    analogous  to    it,    and  ex- 
traordinary expences  incurred,  for  the  general  preservation  of  the 
ship  and  cargo,  will  also  lay  a  foundation  for  an  average  claim,  {t) 

(m)  1  Emerig,  605.  (t)  1  Rob  A  R  289.   2  id  257.    2  T  R 

(n)  Id  ibid.  407.  Per  Lord  Kenyon,  8  T  R  513.  1  Ea^t 

(o)  1  East,  228.    Per  Lord  Kenyon.  920.    3  M  &  S  482.    3  Campb  480.     Ab- 

(p)  1  Emerig,  608  to  611  ch  12  b  40.  4  bott,  347.    4  M  &  S  149.    Bat  when  ex* 

Taunt  123  126.  pences  are  incurred,  and  the  ship  or  car- 

(g)  Price  and  Others  v  Noble  and  0th-  go  is  not  saved  by  means  of  them,  it  shoald 

ers,  4  Taunt  123  n.  seem,  that  according  to  the  general  rple, 

(r)  S  C.  they  are  not  to  be  made  good  by  contribtt- 

(«)  1  Emerig  615  616  and  see  the  dis-  tton,  bat  mast  be  borne  by  the  master  or 

tinctions  there  taken.    Molloy,  b  2  c  60S.  person  by    whom  Uiey  are  ord«  M.    Sed 

Beawes,  148.    Abbot  t,  346.  vide  Stev  Aver  4th  ed  23  scmb    ont. 
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Thus,  the  loss  of  a  cable,  cut  awny  by  the  master  in  a  storm,  as 
the  ship  was  enteriog  Stmdcrhmd  Jfarhour,  in  order  to  fasten 
the  ship  to  the  pier,  and -nrevent  coiUsi'.'ii  with  another  vessel, 
formed  a  proper  subject  of  (general  avcKmc  (tt)  And  though  the 
Ciew  do  not  appear  to  liuvc  htm  consulted,  there  was  no  difSculty 
on  this  cecount,  as  the  act  was  done  for  the  general  benefit  of 
the  ship  and  cargo,  (x)  So,  when  the  captain,  in  a  case  of  colli- 
«^:oa,  was  obliged  to  cut  away  part  of  the  rigging,  and  the  ship 
being  thereby  rendered  unable  to  prosecute  the  voyage,  or  even 
keep  the  sea,  he  returned  to  port  to  repair  the  damage  sustained, 
here  the  freighters  were  held  liable  to  contribute  to  the  expence 
of  the  repairs,  and  of  unloading  the  ship  for  the  purpose  of  making 
*them,  so  far  as  they  were  absolutely  necessary  to  enable  the  ship 
to  prosecute  the  voyage,  but  not  further ;  any  repairs  beyond 
those  necessary  for  the  prosecution  of  the  voyage  were  for  the  be- 
nefit of  the  ship-owner,  and  a  charge  upon  him  only,  (y)  Sails, 
ropes,  and  other  materials  cut  up  and  used  at  sea  for  the  purpose 
of  stopping  a  leak  occasioned  by  storm,  or  to  rig  jury  masts  on  a 
like  occasion,  or  for  other  extraordinary  purposes  of  a  similar  na- 
ture, which  the  general  safety  may  require,  are  considered  as 
proper  subjects  of  general  average,  (z)  So  when  money  or  goods 
are  given  to  an  enemy  or  pirate  to  procure  the  release  of  the  ship 
and  cargo,  this  sacrifice  is  said  to  raise  a  claim  to  general 
average;  (a)  but  ransoms  are  in  general  illegal  on  the  part  of 
British  subjects,  and  the  amount  cannot  then  be  recovered  from 
the  underwriters,  {b)  So  the  salvage  to  ships  of  war  or  privateers 
for  recapture  from  the  enemy,  and  the  charges  thereon ;  (c)  and 
the  chaises  incurred  in  obtaining  the  release  of  a  ship  unjustly  de- 
tained, and  reclaiming  it  in  the  Court  of  Admiralty,  have  been 
enumerated  among  the  subjects  of  general  average  (d)  and  al- 
though by  the  decree  of  the  Court,  it  may  have  been  directed 
that  the  cargo  should  bear  all  the  expences,  yet  it  has  been  sub- 
mitted, that  in  most  of  these  cases  the  expences  ought  not  to  be 
eventually  borne  by  the  proprietors  of  the  cargo  alone,  but 
flbould  be  afterwards  apportioned  on  the  whole  interest  at  risk, 
(the  whole  being  benefitted  by  the  release,)  and  thus  be  made  a 
subject  of  general  contribution,  (e)  In  the  case  of  a  sale  of  part  of 
the  goods  by  the  master  in  a  foreign  port,  into  which  the  ship 
was  obliged  to  be  brought  in  distress,  for  the  purpose  of  defraying 
the  expence  of  the  repair,  this  appears  to  be  a  fit  subject  of  general 

(u)  Berkley  v  PreBgrave,  1  East,  220.  to  these  acts  the   salvage    seems   to  be 

(x)  Id  ibid.  rather  a  charge  on  ship  and  carc^o  respec- 

(y)  Plammer  v  Wildman,  3  M  &  S  482,  lively,  than  a  subject  of  general  average. 

explained  4  M  &  S  149  ;  and  see  5  id  431.  In  Stev  28  it  is  cited  as  an  average  claim. 

S  B  &  C  7.    6  Taunt  64.  (d)  1  Emerig,  629,  631. 

(z)  Stev  Aver  17.  (e)  But  although  this  remark  oceurs  in  a 

(a)  I  Eroerig,  629  c  12  s  41.  very  useful  writer,  see  Stev  Aver  30;  yet 

(6)  22  Geo  3  c  25.    33  Geo  3  c  66.    43  it  is  conceived,  that  charges  which  by  tho 

id  c  160  8  34  ante.  decree  of  the  court  are  attached  to  tho 

(e)  See  the  prize  acts,  43  Geo  3  c  160  s  cargo  only,  cannot  be  made  the  subject  of 

39.    29  Geo  8  c  34,  &c.    But  accordipg  general  average, 
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average,  (/)  tbc  sale  b'uii'-  !.;:  '.    u\  n  case  of  necessity,  and  the 
*ma8ter  havr.:::"no  oiher  means  of  raii.iiig  money,  although  the  un-- 
derwritersou  g  '  >«is  are  not  liable  ior  ♦he  value  of  the    goods  so 
sold,  (g)     Among  the  cxpences  which,  on  the   occasion  of  an  ex- 
traordinary sacrifice,  may  occur  as  raisipg  a  claim  to  average  con- 
tribution, are  pilotage,  which  may  become  due  on  putting  into  a 
port  in  distress ;  (h)  the  expence  of  unloading  the  cargo,  either 
for  the  purposci  of  repairing  the  ship  or  of  floating  her  when  she 
accidentally  gets  aground ;  (t)  the  expence  of  getting  the  ship  off 
the  ground ;  {k)  the  hire  of  extra   bands  to  pump  the  ship  after 
having  sprung  a  leak  in  a  storm ;  (/)  the  extra  charges  incurred 
on  putting  into  a  foreign   port  in  distress ;  (m)  the  sum   awarded 
or  agreed  to  be  paid  to  ships,  boats,   pilots,   &c.   for  bringing  a 
ship  when  at  sea  in  distress  into  port ;  (m)  or  for  unloading  the 
ship  and  getting  her  off  the  ground  when  forced  on  shore  ;  (n)  the 
loss  of  exchange  on  bills  drawn  by  the  master  on  his  owner,  for 
the  ship's  disbursement  on  putting  into  a  foreign  port  in  distress ; 
maritime  interest  on  bottomiy  bonds  obliged  to  be  given  under 
similar  circumstances ;  interest  on  advances,  and  the  like  charges,  (o) 
Expences  of  this  nature  have  been  generally  considered  by  the  writ- 
ers conversant  with  this  branch  of  the  law  as  subjects  of  general 
average ;  but,  perhaps,  so  far  as  regards  the  loss  of  exchange  on 
bills,  or  additional  wages  of  the  crew,  without  sufficient  foundation^ 
mnce  they  appear  to  be  in  a  great  degree  charges  on  the  ship-owner^ 
and  not  generally  apportionable. 

On  the  other  hand,  no  claim  to  average  contribution  can  arise ; 
first,  when  the  whole  adventure  was  never  in  jeopardy,  and  the  sac- 
rifice, if  it  can  be  so  called,  was  not  made  for  the  general  benefit  ; 
*or  secondly,  when  the  loss  or  damage  was  the  immediate  effect  of 
some  peril  or  accident,  and  not  a  voluntary  sacrifice  for  the  ge- 
neral safety ;  or  thirdly,  when  the  sacrifice  was  ineffectual,  the 
ship  not  being  preserved  at  the  time  it  was  made.  First,  When 
the  peril  or  accident  by  which  a  loss  is  occiisioned  is  only  partial, 
and  the  i»hole  adventure  never  in  jeopardy,  no  claim  to  average 
contribution  can  arise.  Thus,  when  a  ship  laden  with  corn  was 
seized  by  an  armed  mob  of  rioters  in  a  time  of  scarcity,  and  part 
of  the  com  taken  by  the  mob  at  their  own  price,  this  was  not  a 
case  of  general  average,  (p)    The  rioters  did  not  intend  any  injury 

(/)  Riohardson  and  Others  ▼  Noarse  (k)  Stev  on  Aver  25. 

and  Other,  3  B  &  A  237.     1  Young  &  Jer  (/)  Stev  on  Aver  25  cites  1  East,  8S0 ; 

351.    Sed  qusre,  for  although  the  sea  per-  eed  quaare,  and  vide  4  M  €l  S  141 , 

U  vras  quodam  modo  the  cause  of  the  loss,  (m)  Stev  on  Aver  25  citep  2  T  R  407. 

yet  the  proximate  cause  was  the  want  of  Vide  4  M  &,  S  141  and  quvre. 

funds  and  credit  in  the  captain.  (n)  1  East,  220.    Abbott,  349.    Stev  27. 

(g)  Powell  V  Gudgeon,  5  M  £c  S  431  It  seems  that  the  ship  must  be  designedly 

and  MSS.    Sarquy  and  Others  v  Hobson,  run  aground  to  found  the  claim. 

2  B  &  C  7.    4  Bing  131  S  C.  (o)  Stev  Aver  %\,  aed  qnasre,    The  ge- 

{h)  Stev  on  Aver  24.     Ace  1  Emerig,  neraf  rule  as  co  what  are  termed  petty 

614.  624,  625  c  12  s  41.    3  M  &  S  484.  average  charges,  such  as  pilotage,  towage, 

4  M  &  S  141 .  liffht-money,  &c.  incurred  in  the  course  of 

(t)  3  M  &  S  484.    Stev   Aver  24.    1  the  voyage,  is  that  the  cargo  should   con- 

Emerig,  625;  and  4  M  &  S  141.    See  tribute  two-thirds,  and  the  ship  one-third, 

finte,  289.  (p)  Nesbitt  v  Lushington,  4  T  R  793, 
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to  the  sbip  or  to  any  other  part  of  the  cargo  but  the  corn  which  they 
seized.     The  loss  here,  therefore,  was. a  case  of  simple  average,  or, 
as  it  is  more  properly  termed,  a  partial  loss,  and  not  general  or  gross 
av<*rage.     So,   a  throwing  overboard  of  dollars  to  prevent  ihem  from 
falling  into  the  hands  of  the  enerpy,  is  not  a  general  average  loss,  (q) 
Nor,  secondly^  can  a  claim  to  general  average  arise  when  the  loss  or 
dama?e.  is  the  immrdintc  eflect  of  some  peril  or  accident,  and  not 
a  voluntary  saciiiice  for  the  general  safety,  to  which  class  we  may 
refer  all  loss  or  damage  done  to  the  ship  or  goods  by  tempest,  colli- 
sion with  other  ships,  enemies,  pirates,  or  other  perils,  as  well  as  all 
loss  or  damage  incurred  by  the  ship's  tackle,  in  the  course  of  its  ap- 
plication to  the   purposes  for  which   it  is  intended  ;  and  all  those 
charges  and  expences  which  belong  peculiaily  to  the  character  of 
the  ship-owner,  and  ought  to  fall  upon  him  alone.     Losses  of  this 
nature  cannot  be  made  the  subjects  of  an  average  contribution. 
Thus,  in  the  case  of  Berkley  v  Presgrave^  (r)  the  loss  of  the  hawsers 
and  towing-ropes  which  were  broken  from  the  violence  of  the  storm, 
and  in  consequence  of  cotlTsion  with  another  vessel,  could  not  be 
made  a  subject  of  contribution  ;  since  these  ropes  were  not  sacrificed 
by  the  master,  but  broken  in  the  course  of  their  application  to  the 
ordinary  purposes  for  which  they  are  provided.     Lord  Kenyon  said, 
that  all  ordinary  losses  and  damage  sustained  by  the  ship,   hap- 
pening immediately  from  the  storm  or  perils  of  the  sea,  must  be 
borne  by    the  ship-owners.     But  all  those  articles  which  were 
made  use  of  by  the  master  and  crew,  upon  the  particular  emer- 
gency, and  out  of  the  usual   course,  for  the  benefit  of  the  whole 
*concern,  and  the  other  expences  incurred,  must  be  paid  propor- 
tionably  as  general  average,  {s)    Nor  is  the  damage  done  to  a  ship 
by  standing  out  to  sea  with  a  press  of  sail,  in  order  to  avoid  an 
impending  peril  of  being  driven  on  shore  and  stranded,  a  subject 
of  general  average,  (t)     It  is  only  a  common  sea  risk,  {t)     Nor,  as 
it  should  seem,  by  a  parity  of  reasoning,  is  the  damage  done  to  a 
ship  by  running  it  on  shore,  to  prevent  a  foundering  at  sea,  or  driv- 
ing on  the  rocks,  a  fit  subject  of  general  average,  (u)     Nor  is  the 
expence  of  a  ship's  going  into  port  to  repair  damage  sustained  in 
'  a  storm,  a  fit  subject  of  general  average  (except  as  far  as  regards 
a  voluntary  sacrifice  of  a  part,  by  cutting  away  the  rigging  or  the 
like ;)  nor  the  master's  expences  during  the  unloading,  re|»airing, 
and  reloading;  or  crimpage  to  replace  deserters  during  the  re- 
pairs. («)    So  when  a  ship  is  detained  by  an  embargo  ;  the  expence 
of  wages  and  provisions  falls  solely  on  the  ship-owner,  and  is  not 
a  subject  of  general  average,  (y)     Nor  are  the  wages  and  provi- 
sions of  the  crew,  while  a  ship  remains  in  port,  to  which  she  is 
compelled  to  go  for  the  safety  of  the  ship  and  cargo,  in  order  to 
repair  a  damage  occasioned  by  tempest,  a  fit  subject  of  general 

(9)  Batler  y  Wildman,  3  B  &  Aid  404,  appears   that  in  practice  this  damage  is 

405.  included.    Vide  Abbott,  349. 

(r)  1  East,  820.  (x)  Plummer  v  Wildman,  3  M  &  S  4S9, 

(f)  Power  V  Whitmore,  4  M  &  S  141.  explained  4  M  &  S  149  ;  and  see  5  M  & 

(l)  Covington  v  Roberts,  8  N  R  378.  S  431.    2  Bam  &  Cres  7. 

(tt)  Vide  Ster  on  Aver  33  to  38  where  (y)  Da  CosU  v  Newnham,  2  T  R  407, 

this  point  is  discoMed  ;  and  from  which  it  414. 

(•292) 


or    THE    MEMORANDUM, 

average  ;  uor  the  cxpences  of  such  repairs  ;  nor  the  wages  and 
provisions  of  the  crew  during  her  lictontion  in  port,  on  account  of 
adverse  wind-- and  tempest,  {z)  An  f\\lraordinary  allowance,  pro- 
mised by  the  moster  of  a  ship  to  the  mariners,  in  consideration  of 
unusual  exertions  to  be  made  by  ihem  in  a  case  of  danger,  cannot 
be  made  the  subject  of  general  average,  since  such  a  promise  is 
invalid  upon  general  principles,  and  the  mariners  are  boun«{ 
without  any  extra  wages  to  use  all  such  exertions  as  are  necessary 
in  a  case  of  danger,  (a)  If  the  promise  were  binding,  it  would 
perhaps  stand  upon  the  same  foundation  as  the  wages  of  the  sea- 
men, which  are  a  charge  upon  the  ship-owner,  and  not  a  subject 
of  general  average.  And  as  the  charges  which  belong  solely  to 
the  character  of  the  ship-owner  cannot  be  made  the  subject  of 
^general  average,  so  if  the  owner  have  agreed  by  a  charter  party  to 
sustain  certain  expences,  he  cannot  convert  them  into  a  claim  of 
general  average.  Thus  if  A.  let  his  ship  to  B.  for  a  voyage,  en- 
gaging to  keep  it  in  repair  during  the  whole  time,  for  which  he  is 
to  receive  freight  on  the  return  of  the  ship  ;  and,  for  the  safety  of 
the  ship,  it  becomes  necessary  during  the  voyage  to  put  into  a 
port  to  refit,  the  expence  of  refitting  must  be  borne  entirely  by  A., 
and  B.  is  not  liable  to  contribute  to  it  in  propoition  to  his  interest 
in  the  cargo  as  for  a  general  average.  (6)  It  has  been  decided  by 
Lord  Ellenborough,  that  a  loss  occasioned  by  a  sale  of  part  of  the 
cargo  in  a  foreign  port,  in  order  to  liberate  the  master  who  bad 
been  arrested  for  sums  disbursed  on  the  ship's  account,  and  who 
had  no  other  means  of  raising  money,  was  not  a  ground  for  an 
average  claim,  (c)  This  was  a  loss  which  ought  to  fall  exclusively 
on  the  ship-owner,  against  whom,  and  not  against  other  persons 
interested  in  the  adventure,  the  owner  of  the  goods  was  entitled  to 
a  remedy.  His  Lordship  said,  that  the  process  of  the  Court  of 
Justice  at  Copenhagen  was  not  directly  against  the  ship,  and  was 
confined  entirely  to  the  person  of  the  master.  That,  had  the 
ship  been  seized  for  non-payment  of  the  sound  dues,  (the  demand 
for  which  the  captain  was  arrested,)  he  should  have  thought  the 
sale  of  a  part  of  the  cargo  to  pay  them,  in  the  absence  of  all  other 
means  to  raise  money  for  that  purpose,  might  have  been  the 
foundation  of  a  claim  for  general  average,  (d)  But  here,  these 
dues  had  been  paid  to  the  Danish  government  by  the  ship's 
agent,  and  the  money  so  paid,  merely  constituted  a  private 
debt  due  to  him,  which  he  sought  to  recover  by  process  against 
the  person  of  the  master.  But  it  was  not  allowable  to  sell 
a  part  of  the  cargo  in  order  to  redeem  the  master  of  the  ship 
from  such  an  imprisonment,  (e)  And  the  principles  which 
regulate  general  average  are  the  same  whether  ihe  danger  is 
occasioned    by    storms,    or    enemies,    or    by    any   other    cause. 

(z)  Power  and  Other  v  Whitmore,  4  M  T  R  509. 

&  S  141  ;  but  see  Beawes,   166.    Late-  (c)  Dobaon  and  Others  v    Wilson,    3 

ward  V  Curling,  Park  207.     Da  Costa  v  Campb  4S0. 

J^ewnham,  2  T  R  407  semb  cent.  (d)  Sed  quare. 

(a)  Harris  v  Watson,  Peake's  Rep  72.  (e)  Dobson  and  Othen  ▼    Wilson,     3 

(b)  Jackson  and  Other  ▼   Charrock,  8  Campb  486. 
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There  must  be  a  sacrifice  of  a  part  for  the  wb'^lo.  Thus  if  a 
ship  carry  an  unusual  press  of  sail  in  or.lc;'  i  »  escajie  from  a 
privateer,  and  succeed  in  geUing  awav,  but  in  cons'^qutiixe  of  the 
♦exertion  is  mucli  strainpti,  the  seams  opened,  and  the  head  of  the 
iiiainmast  carried  away,  the  dama;?t;  done  is  not  a  subject  of 
gener.'l  average.  (/)  It  is  only  a  common  sea  risk.  The  damage 
done  la  a  ^h\p  by  running  it  on  shore  when  chased  by  the 
enrmy,  (g)  or  to  pie  vent  her  fVom  foundering  among  the  rocks,  (A) 
seems  to  stand  precisely  on  the  same  principle,  and  not  to  form  a 
subject  of  general  average,  (g)  So  if  a  merchant  ship  being  unable 
to  escape  from  a  privateer,  resist  the  attack,  beat  off  the  privateer, 
and  deliver  her  cargo  in  safety,  yet  neither  the  expenditure  of 
ammunition  in  making  the  resistance,  the  damage  done  to  the 
ship  in  the  combat,  or  the  expence  of  curing  the  wounded  sailors, 
forms  a  subject  of  general  average,  (i)  For  here  there  is  no  sacri- 
fice of  a  part  for  the  whole.  The  losses  fall  where  the  fortune  of 
war  casts  them,  and  there  they  ought  to  rest.  So  if  a  cannon 
ball  pass  through  a  bale  of  goods,  the  damage  done  is  not  a  sub- 
ject of  general  average,  (fc)  The  practice  of  underwriters  some- 
times to  contribute  to  a  loss  of  this  nature,  as  in  a  case  of  general 
average,  may  be  accounted  for  from  the  honour  and  liberality  of 
those  who  contribute,  and  the  sense  which  they  feel  of  their  own 
interesu  For  if  the  contribution  be  withheld  in  case  of  gallant  re* 
sistance,  such  resistance  will  not  be  made,  and  the  whole  value  of  the 
property  must  be  paid,  instead  of  a  quantity  for  saving  it^ 
Thirdly,  It  should  be  remarked,  that  no  claim  to  general  average 
can  arise,  unless  the  sacrifice  produce  the  desired  effect  of  saving 
the  ship  and  cargOr  Thus,  in  a  case  of  jettison,  if  the  ship  be  not 
saved  by  the  jettbon,  but  perish  in  the  storm,  no  contribution 
shall  be  made,  (l)  But  if  the  ship,  being  saved  by  the  jettison,  be 
afterwards  wrecked  in  another  place,  the  goods  saved  from  the 
wreck,  shall  contribute  to  the  loss  of  that  which  was  cast  over- 
board in  the  first  peril,  (m)  It  is  not,  therefore,  necessary,  in  order 
to  found  an  average  claim,  that  the  ship  should  arrive  at  the  port 
*of  destination  ;  it  is  sufficient  if  the  sacrifice  be  effectual  at  the  time 
it  is  made.  [Where  the  lightening  the  ship  is  a  voluntary  act  and 
done  for  the  safety  of  the  whole  and  a  part  lost,  the  remaining  pro- 
perty must  contribute  to  the  loss.  So,  if  the  goods  be  damaged,  the 
owner  has  an  equal  right  to  contribution.  1  Hall's  Sup.  C.  Rep. 
437. 

Jonesy  J.  **  The  right  to  contribution  cannot  depend  on  the  arrival 
of  the  ship  at  the  port  of  the  destination,  any  more  than  it  can  on 
the  delivery  of  the  cargo  saved  from  the  peril  to  the  consignees.     If 

(/)    CoTiDgton  T  Roberts,  New  Rep  192  S  C  and  the  note  there. 

S78.    4  M  4-  S  146,  9  S  P.  (k)  Le  Quid  c  5  art  4.    1  Emerig,  687, 

(g)  Sed  Tide  Stev   on    Aver    38,  from  S  c  13  s  41  s    8. 

which  it  ahoold    seem    that  the  practice  (Q  £inerig,  des  Ass  c  18   s  41.    1  vol 

is  contrary,  or  at  least  doubtful.  616,  where  the  prior  authorities  are  col- 

{h)  Bat  this  is  included  in  the  foreign  lected  ;  and   see    Stev  on  Aver  8  14.  1 

ordinances,  Stev  33.  Show  80.    Moore,  897.    (9  John  13). 

(0  Taylor  and  others  v  Curtis,  6  Taunt  (m)  Emerig,  ubi  supra. 
608.  8  Marsh,  309.   4  Campb  337.  1  Holt, 
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the  ship  or  any  portion  of  the  cargo  be  lost  by  a  new  accident,  the 
owners  of  what  was  so  lost  cannot  be.  made  contributory  m  respect 
of  it,  to  the  indemnity  of  those  who  suffered  by  the  sacrifice  for  the 
safety  of  those  goods  from  the  previous  peril.  But  the  exeeption 
does  not  extend  beyond  the  -^ssel  or  goods  so  lost  by  the  subsequent 
peril,  all  the  property  which  is  saved  tVoni-  that  peril  and  ultimately 
comes  to  the  use  of  the  proprietors,  continues  liable  to  its  just  con- 
tribution in  general  average  to  the  loss  incurred,  or  its  rescue  from 
its  first  jeopardy. — ib.] 

2.  We  shall  proceed  to  consider  in  what  manner,  and  to  what 
amount  the  respective  values  of  the  ship,  goods,  and  freight  are  to 
be  brought  into  contribution.  And  first  of  the  ship.  The  value 
at  which  the  ship  ought  to  contribute,  is  its  worth  to  the  owner 
at  the  time  it  is  saved  ;  (n)  for  it  is  in  respect  of  safety  that  con- 
tribution is  demanded.  The  true  amount  is  said  to  be,  ^hat  which 
the  hull,  masts,  yards,  sails,  rigging,  and  stores  would  produce 
after  the  sacrifice  is  made,  with  the  addition  of  the  amount  made 
good  by  the  general  average  contribution,  (o)  The  seamen's  wages 
are  exempt  from  contribution ;  and  the  ship's  victuals  and  ammu- 
nition appear  to  be  also  excluded ;  (p)  although,  as  these  latter 
make  up  part  of  the  value  to  the  owner,  they  might  perhaps  upon 
principle  be  deemed  contributory  so  far  as  they  were  unconsumed  at 
the  time  of  the  loss.  There  are  two  modes  of  ascertaining  the  value 
at  which  the  ship  ought  to  contribute ;  {q)  viz.  either,  first,  by  taking, 
the  value  of  the  ship  at  the  outset,  and  deducting  therefrom  the 
amount  of  any  partial  loss  which  may  have  been  incurred,  as  well 
as  of  provisions  expended,  and  damage  sustained  by  the  wear  and 
tear  of  the  ship,  before  the  period  at  which  the  average  loss 
arises  : — or,  secondly,  by  taking  the  value  of  the  ship  as  she  is 
deteriorated  after  the  average  loss  had  happened,  and  adding 
thereto  the  amount  made  good  by  the  general  average  contribu- 
tion. Each  of  these  two  modes  of  calculation  will  furnish  the 
amount  or  value  at  which  the  ship  ought  to  contribute ;  and  the 
result  is  said  to  be  most  correct  when  both  modes  can  be  made 
to  produce  the  same  amount.  A  partial  loss  sustained  before  the 
loss  which  occasioned  the  average  arose,  as  well  as  the  provisions 
expended,  and  wear  and  tear  previously  suffered,  must  be  de- 
diicted,  according  to  the  first  mode  of  calculation,  from  the  value 
*of  the  ship  at  the  outset,  in  order  to  give  the  value  at  the 
time  of  the  sacrifice  ;  otherwise  the  ship-owner  would  contri- 
bute for  more  than  was  really  preserved  to  him.  According 
to  the  other  mode  of  calculation,  when  the  value  of  the  ihip 
is  taken  in  her  deteriorated  state,  the  amount  made  good  by  the 

(n)  Stev  Aver  55.    Vide  1  Emerig,  64S.  the  voyage. 
et  seq  c  Ub  42.    2  Mag  207,  from  which        (o)  Stev  57. 

it  appears  that  in  some  countries  the  ship        (p)  Abbott,  5th  ed  357.    1  Emerig,  S41. 

is  contributory  according  to  half  her  value,  Brown  v  Stapyleton  and  Others,  4  Bing 

in  others  accordingto  her  whole  value,  or  119.     Sec  post  as  to  goods, 
her  whole  freight.  These  rules  were  proba-        (a)  Vide  Stev  on  Aver  4th  ed  54 — 9; 

blr  intended   to   obviate  the  difficulties  and  vide  Wilson  v  Dickson,  2  Bam  &  Aid 

which,  might  occur  in  calculating  the  val-  2  and  15  as  to  the  mode  of  showing  the 

ue  when  a  loss  took  place  in  the  middle  of  value  in  such  a  case. 
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general  contribution  must  be  added  trr  tivethe  ralue  at  which 
the  ship  should  contribute  ;  if  this  amount  were  not  added,  the 
sbipownci  would  be  the  oi)ly,perrfou  who  would  not  lose  by  the 
saciiicp  wlach  occasions  the  average  claim.  The  goods  to  be 
broufirht  into  contri!jiiti m  are  the  wares  or  merchandize  laden  on 
boartl  for  the  pT'rj)Oi,c  of  traffic  ;  (r)  and  although  of  great  value  and 
small  bulk,  they  are  still  not  exempt  from  contribution  ;  {$)  for 
contribution  is  demanded  on  account  of  the  preservation  of  the 
goods  to  the  proprietor,  and  not  of  the  incumbrance  to  the  ship.  (0 
Therefore  in  Englandy  gold  and  silver,  plate,  pearls,  jeweh,  and 
other  precious  wares,  contribute  to  the  average  at  their  full  va- 
lue, (tt)  Although  in  soms  places  they  only  contribute  for  half 
their  value,  (x)  By  the  law  of  merchants  however  some  things 
are  exempted  from  contiibution  such  as  the  ship's  stores  and  pro- 
visions, (y)  the  sailor's  clothes,  or  wages  ;  {z)  and  the  baggage, 
and  apparel,  trinkets,  and  jewels,  belonging  to  the  passengers,  (a) 
Provisions  and  victualling  stores  shipped  by  the  Commissioners  of 
the  Navy  for  the  use  and  subsistence  of  convicts,  and  their  ne- 
cessary attendants  on  board  a  convict  ship  were  held  not  to  be 
contributory  in  an  action  by  the  ship-owner  against  the  Commis- 
sioners for  a  proportion  of  the  average,  although  the  loss  happened 
in  the  Downs,  at  a  time  when  the  greater  part  of  the  provisions 
was  unconsumed.  (6)  This  determination  was  founded  on  the 
general  rule,  which  exempts  provisions  or  articles  on  board  be- 
longing to  the  passengers,  and  not  forming  part  of  the  merces, 
*from  liability  for  contribution.  It  is  scarcely  necessary  to  ob- 
serve that  contribution  is  not  made  in  respect  of  the  safety  of  pas- 
sengers ;  for  no  estimation  can  be  made  of  the  value  of  human 
life  ;  but  where  the  slave  trade  has  existed,  contribution  has  been 
made  in  respect  of  the  slaves,  carried  on  board  for  the  purpose  of 
traffic,  (c)  The  ancient  practice  in  valuing  the  cargo  in  a  case  of 
general  average,  was  to  estimate  the  goods  at  the  cost  price,  if  the 
accident  which  occasioned  the  average  happened  before  half  the 
voyage  was  performed ;  (d)  or,  if  it  happened  afterwards,  then 
to  estimate  them  at  the  market  price  at  the  port  of  discharge, 
deducting  freight  and  duties,  (c)  But  this  distinction  is  now  abo- 
lished, and  the  practice  is  to  estimate  the  goods  at  the  clear  value 
which  they  would  produce  at  the  port  of  destination.  (/)     In  one 

<r)  Abbott,     5ih    ed    355.     Stcv   48.  (z)  I  Emcriff,  642. 

Brown  t  Stapyletoo  and  Others,  4  Bing  (a)  1  Emeri^,  645  rt  acq  where  the  sub- 

119.,  but  in  the  case  of  ships  takei  up  by  jcct  is  discun^ed.and  the  authorities  cited. 

the  East  India  Company,  it  appears  that  (b)  Brown  v  Stapyleton  and  Others,  4 

they  ere,  by  the  ternns  of  the  charter- par-  Binjr  119. 

ty,  with   the  ship  owners,  free  from  the  (c)  1  Emerifr,  64S. 

claim  of  general  averajre,    Stev  Av   47.  (c/)  Mai yne  Lex  Merc  p  1  c  26.     Mol 

Jackson  v  Charnock,  8  T  R  559.  tit  Aver  h  2  c  6  s  6. 

{#)  Peters  v  Milli^/an,  Cor  Buller,  Jus-  (r)  Id  ilnd. 

ticc,Sittins3  at  Guildhall  after  Michaelmas  (/)  1  Em  crier,  653,  654.     AbSott,  538. 

Terra,  1787,  Park  211.  Stevens,  51.     This*  valuation  incaseofave- 

(()  1  EmeHj;,  639  c  12  s  42  in  prin.  rage  it  will  ho  observed  is  different,  from 

(tt)  See  note  (r).  that  in  the  caso  of  an  owner  and  insurer  of 

(xS  See  note  (r).  {roods,  where  tho  cost  price  is  taken,  »t 

(y)  1  Emcrig,641.    Brown  v  Stapyleton,  being  a  contract  of   indemnity,   2  Burr 

1  Biog  122.  1 170.     1  Esp  Rep  270.    3  Taunt  162. 
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case  indeed  a  different  rule  had  been  adopted  by  arbitrators,  to 
whom  the  settle rnciit  of  an  average  had  been  referred,  and  the 
Court  of  King'.  T-ncU  did  not  think  fit  to  set  aside  the  award. 
In  this  case  a  part  oi  the  car^o  had  beeu  sold  by  the  captain, 
there  being  no  other  mcdns  ot  raising  money,  at  an  intermediate 
port,  into  which  the  ship  had  pat  in -distress,  and*  the  goods  pro- 
duced a  higher  price  tnan  would  have  been  obtained  for  ihein 
at  the  port  of  destination.  The  arbitrators  who  were  mercantile 
men,  awarded  that  the  owner  of  the  goods  should  be  recompensed 
as  for  an  average  loss,  by  the  owner  of  the  ship,  according  to  the 
higher  price  for  which  the  goods  were  actually  sold,  (g)  The  rea- 
sons for  not  disturbing  the  award,  were  that  the  arbitrators  pro- 
bably considered  that  they  were  deciding  according  to  mercantile 
usage  ;  and  if  so  the  judges  whom  the  parties  themselves  had 
chosen  had  given  their  opinion  ;  no  legal  principle  was  violated 
by  it,  and  by  assigning  the  greater  price  as  the  sum  to  be  paid 
by  the  owner,  a  greater  inducement  was  ofiered  to  the  masters 
of  ships  not  to  sell  except  in  cases  of  necessity,  and  to  endeavour 
to  carry  the  goods  forward  to  their  place  of  destination.  This 
decision  does  not  affect  the  general  rule  which  is,  that  the  market 
*price  at  the  place  of  destination  should  be  adopted  as  the  guide 
for  valuing  either  goods  thrown  overboard  or  the  remainder  of  the 
cargo.  To  estimate  the  cargo  for  the  purpose  of  average,  we 
should  take  the  market  price  at  the  place  of  destination,  deducting 
the  freight  duty  and  landing  charges  ;  (&)  but  not  deducting  the 
premium  of  insurance  or  commission.  When  the  average  loss 
arises  from  jettison,  the  net  value  of  the  goods  jettisoned,  estimated 
in  the  mode  just  mentioned  should  be  added  to  the  value  of  the 
cargo  saved.  If  the  goods  saved  be  damaged  by  some  accident 
after  the  jettison,  the  estimate  must  be  taken  at  the  deteriorated 
value  ;  but  if  the  goods  be  damaged  by  the  jettison,  they  should 
be  estimated  (for  the  purpose  of  contribution)  at  their  value  as 
if  sound,  because  the  damage  should  be  made  good  to  the  mer- 
chant by  another  general  contribution,  (t) 

Freight  also  forms  part  of  the  contributory  interest,  (k)  In  this 
country,  the  whole  freight  is  brought  into  contribution,  as  in 
reason  it  ought  to  be.  The  value  which  ought  to  contribute  is 
the  value  of  the  freight  saved  :  and  if  the  ship  being  chartered  for 
a  voyage  out  and  home  meet  with  an  accident  on  the  outward 
voyage,  which  gives  rise  to  an  average  claim,  the  whole  freight  when 
afterwards  received  under  the  charter-party  for  the  outward  and 
homeward  voyages  must  contribute  to  the  loss.  It  is  not  a  suf- 
ficient argument  against  the  freight's  being  contributory  that  it 
does  not  exist  in  certainty  at  the  time  of  the  loss  :  for  in  all  cases 
of  contribution  to  a  general  average,  the  freight  has  not  been  re- 
ceived at  the  time  when  the  loss  happens.  Therefore,  when  a 
ship  was  chartered  from  London  to  the  Eoit  Indies^  there  to  de- 

(r)  Richardion  and  Otheri  v  Noune  (t)  Stev  Ayer61,  68. 

and  Another,  8  B  &  A  S37.  (k)  Da  Coato  v  Newnham,  ST  R  407. 

(h)  Stev  Av  4th  ed  61.    Moi  tit  Av  1  MdiSSSS.    Cozv  May,4Mfc  S169. 

a  16.  ' 

(♦298) 


AlfD   or    GENKRAL    AVERAGE.  227 

Iivcr  her  outwaid  cargo  and  return  from  thence  with  a  cargo  for 
Englandj  into  the  rivet  ThameSy  and  there  mak^  a  true  delivery  ; 
and  it  was  agreed^hat  ihe  charterers  should,  i  ion  condition  that 
the  ship  performed  her  voyage  and  arrived  at  London,  and  not 
otherwwe,  pay  freight  for  every  ton  of  goods  that  should  be  brought 
home  a*  so  much  per  ton,  and  the  ship  incurred  an  average  loss 
Wk  the  course  of  the  outward  voyage,  but  afterwards  being  re- 
paired, completed  her  adventure,  returned  back  to  London^  and 
'earned  freight,  here  the  freight  was  held  liable  to  contribute  to 
general  average.  The  liability  of  the  underwriter  on  the  ship,  was 
of  course  diminished  by  the  amount  which  ought  to  be  borne  solely 
by  Jthe  freight.  (Z)  The  circumstance  of  the  policy  being  only  on 
the  outward  voyage,  while  the  ship  was  chartered  for  the  voyage  out 
and  home,  did  not  vary  the  law  of  the  case  ;  the  whole  freight  was 
preserved  by  the  sacrifice  which  occasioned  the  average  ;  the  whole 
freight  had  been  received  by  the  ship-owner  when  the  claim  was 
made  upon  the  underwriters  on  the  ship,  and  therefore  formed  a 
part  of  the  contributory  interest.  The  difficulty  raised  in  argument 
was  thai  a  thing  ought  not  to  contribute  unless  ultimately  saved,  and 
that  it  was  uncertain  at  the  termination  of  the  outward  voyage 
whether  the  freight  would  be  saved  ;  but  the  ship-owner  had  a 
vested  right  in  the  freight ;  he  had  some  freight  then  actually  due, 
and  the  whole  was  put  in  hazard  and  ultimately  earned.  The 
freight  was  one  entire  and  indivisible  sum  payable  for  the  use  of  the 
ship  out  and  home  ;  therefore,  when  ultimately  earned,  having  been 
put  in  hazard  and  saved,  it  ought  to  contribute.  For  the  rule  is 
that  all  the  parties  whose  property  is  saved  by  the  sacrifice,  are  to 
contribute  in  a  case  of  general  average,  (m) 

In  settling  the  average,  the  seamen's  wages  are  deducted  from  the 
freight,  and  the  net  sum  is  the  value  for  contribution,  (n)  But  it  is 
said  that  the  wages  to  be  deducted  are  those  due  at  the  termination 
of  the  voyage,  and  that  any  advance  of  wages  which  is  allowed  to 
be  included  in  the  value  of  the  ship,  (and  to  be  insured  as  part  of 
her  out-fit)  is  not  to  be  deducted,  (o)  And,  as  the  freight  Is  not 
earned  till  the  voyage  is  completed,  it  has  been  conceived  that  where 
the  whole  of  the  freight  is  brought  into  contribution,  the  whole  of 
the  wages  for  the  voyage,  and  not  merely  an  apportionment  accord- 
ing to  the  period  of  the  voyage  at  which  the  average  loss  arises, 
should  be  deducted  (p)  But  the  ship's  provisions  are  not  consider- 
ed as  a  charge  to  be  deducted  from  the  freight,  but  a  *deduction 
from  the  contributory  value  of  the  ship  so  far  as  they  have  been 
expended  at  the  time  of  the  average  loss,  (q) 

3.  The  place  at  which  the  average  is  to  be  adjusted  is,  in  ge-. 
neral,  the  place  of  the  ship's  destination  or  delivery  of  her  cargo. 
Convenience  appears  to  require  that  this  rule  should*  be  adopted,, 
not  only  because  the  master  is  then  better  enabled  to  ascertain 


m'2 


(A  Willwms  V  Lood  Asa  Company,  1     Lloyd's,  &c.  Stev  Aver59  etseq.    4th  ed. 

.  &  S  318;  and  see  6  Rob  Adm  Rep  90.        (n)  Stev  Aver  62  ante,  295. 
1  Edw  Adm  Rep  223,  224.    4  M  &  S  152.        <o)  Id. 

(m)ThegeneralpiiDctple  is  here  stated.        (p)  Id. 
See  some  obtenrations  as  to  the  practice  at       (q)  Stev  Aver  65. 
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the  contributory  value  of  'le  r^ods,  but  because  he  will  then  ex- 
ercise hi'^  liglit  of  lien,  aiul  Hft  part  with  the  posaession  of  the 
goods,  until  the  ^nm  contnl-«^tu!'It».  has  bctn  paid  or  secured  to 
his  satisfaction.  (/ ;  Arul  vIh-m  il.-  appointed  place  is  tftat  of  the 
ship's  destination,  it  appears  to  l./liow  as  a  consequfjnee,  *^' 
adjustment  must  be  made,  and  the  6cvei:tl  panics  intcMs,  .'  ^ 
contribute,  according  to  the  law  and  usage  which  prevail  ai  «."./"  .^ 
place.  Therefore,  in  the  case  of  a  British  merchant,  who  hful 
chartered  a  ship  for  St.  Peiersburgh  the  ship-owner  being  also  a 
British  subject,  the  owners  of  the  goods  were  held  liable  for  con- 
tribution to  a  general  average,  adjusted  according  to  the  law  of 
Russia,  where  the  voyage  terminated,  {s)  This  construction  is 
founded  in  a  great  degree  upon  the  general  maritime  law,  and  is 
binding  upon  the  parties  who  are  contributory  to  the  average.  It 
does  not  necessarily  follow,  that  the  same  construction  is  to  be 
adopted  with  regard  to  a  policy  of  insurance,  which  is  a  contract 
of  a  private  nature.  But  it  seems  that  those  average  losses  which 
fall  within  the  scope  of  the  policy,  though  adjusted  at  foreign 
ports,  and  upon  principles  somewhat  different  from  those  of  the 
*law  of  Englandy  ought  to  be  borne  by  the  underwriters,  who 
must  be  presumed  to  be  acquainted  with  the  usual  mode  of  ad- 
justment, (t)  And  cases  have  occurred,  in  which  the  under- 
writers have  been  fixed  with  liability  for  average,  adjusted  in  a 
foreign  country,  upon  a  different  principle  from  that  which  pre- 
vails in  the  law  of  Englandy  either  because  the  policy  related  to 
a  foreign  country,  or  because  a  usage  was  proved  among  brokers 
here,  (whether  sufficiently  attested  or  not  is  perhaps  question- 
able,) to  settle  average  losses  which  had  been  adjusted  in  the  for- 
eign country  on  former,  occasions,  upon  the  same  principle. 
'  t  Thus,  in  a  case  before  Lord  Kenyon  of  a  policy  on  a  respondentia 

,,  '^.  '  bond,  an  average  loss  was  recovered  against  the  insurer,  accord- 
ing to  the  law  of  Denmarky  though  irrecoverable  by  the  law  of 
Englandy  Denmark  being  the  country  to  which  the  contract  re- 
lated, (u)  In  another  case  a  settlement  of  an  average  loss  at  an 
intermediate  port,  by  a  Court  at  Pisay  although  made  in  a  very 
extraordinary  mode,  was  allowed  under  a  policy  on  fish,  several 
brokers  saying  that  thejr  hjid  frequently  adjusted  averages  which 

(r)  It  appears  to  be  u-ual  for  the  master  (;et  her  oiT,  the  tide  driacd  the  vessel  on 

to  take  an  average  bond  from  the  different  to  the  cable,  the  loss  of  which  was  the 

merchantSi  for  payment  of  their  portions  subject  of  the  average,  which  was  admitted 

when  adjusted,  Meyer  and  Others  v  Van-  to  have  been  adjusted  according  to  the  law 

der  Deyi,  Dec  1803,  Abbott,  362.    3  B  &  of  Russia,  though  not  according  to  that  oi 

A  237,  in  which  the  names  of  arbitrators  England.     The  underwriters  in  London 

are  usually  inserted,  but  the  mode  of  ad-  on  the  cargo  refused  to  allow  the  average, 

justment  by  arbitration  is  not  compulsory,  and  this  action  was  brought  by  the  owners 

And  a  court  of  equity  will  not  at  the  in-  of  the  cargo,  who  had  paid  'the  average 

stance  of  the  sufferer  restrain  the  master  claim  to  the  ship-owner,  to  recover  it  back, 

by  injunction  from  delivering   the  cargo,  It  appeared  that  the  owners  of  the  goods 

receiving  the  freight,  and  parting  with  any  were  obliged  to  pay  the  sum  demanded,  lA 

share  of  the  ship  until  the  average  has  been  order  to  get  possession  of  the  cargo, 

settled,  Hallet  vBousfield,  ISVes  187.  (i)  But  see  1  Mag  p  5.    VVeskett,  p 

(«)   Simonds  ▼  White,  2  B  &  C  805.  223. 

The  ship  struck  on  a  reef  of  rocks,  and  (u)  Walpole  v  Ewer,    Park    629  sed 

th«  cable  being  carried  out  to  endeavor  to  qiuDrt. 
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insarere  had  paid  under  similar  f;eiite2ic«.'s  of  (he  Court  at  Pisa,  (x) 
Mr.  Justice  Buller  said,  that  on  thv  ..mciai  law  the  insured  would 
fail;  but  that   in   aU  n:nttcrs  of  (luue,   usage  ;is   a  sacrer]   thing. 
He    disapproved  of    these    foreign  settlements  of  average,  which 
;  )i  ':.     nderwriter=   liMc    for  more  than]  the  standard   of    Eng- 
\  ^.    '        BuT     li*    the    jury    were  satisfied    it  had    been    the 
".*•-;;    upon    the    evidence    given,   it  ought    not  to  be  shaken. 
II. .V.  ever,  in  a  case  of  this  nature,   distinct  evidence  must  be  ad- 
duced  on  the  part  of  the  insured,   of  the   foreign  law  or  usage 
under  which  they  claim  ;  nor  is  it  sufficient  to  produce  the  judg- 
ment of  a  foreign  court,  which  passed   against  the  insured   abroad, 
but  to  which  the  insurers  are  not  parties,   reciting  the  usage  as  a 
fact,  and  grounded  upon  it.     Thus,  when  a  policy  was  effected  on 
goods  from  London  to  Lisbon,   for  the  benefit  of   a  Portuguese 
subject,   and  the  latter  was  obliged   by  the  decree  of  a  court  at 
Lasbony  to  pay  an  average  contribution  on  account  of  damage  done 
to  the  ship  by  a  storm,   and  the  expence  of    repairing  it — which 
•charges  are  not  the  subject  of  general  average  in  this  country  (y) 
— and   the  insured  did  not  produce   distinct  evidence  of  a  usage 
among    merchants    to   allow   these   claims    in   settling    losses  at 
Lisbon,  but    only  the  recital    of  the  usage  as  a  fact  in  a  foreign 
judgment, — ^he   was  held   not  to  be  entitled  to  recover  the  amount 
from  the  underwriters,  (z)     The  contract  between  the  insured   and 
insurer,   being  an  instrument  in  general   and  familiar  use,   and  of 
known    meaning  in  England,   must  be  governed   in  point  of  con- 
struction by  the  law  of  England,  unless  the  parties  can  be  under- 
stood as  having  conhacted   on  the   footing  of  some   other  known 
general  usage  amongst  merchants  relative   to  the    same  subject, 
and  shewn  to  have  obtained  in  the  country  where  the  adventure 
is  to  determine,  and  where  an  average  is  demandable.      But  the 
insured,  in  the  case  just  mentioned,  did  not  even  shew  that  there 
was  a  known  and  invariable  usage  among  merchants  at  Lisbon  to 
treat  losses  of  this  kind  as  general  average  ;  he  merely  proved  a 
decree   given  against  him  by  the  court  at  Lisbon,  which  proceeded 
upon  the   assumption    of    this  supposed    fact    as  its  foundation. 
The  mere  recital  of  the   usage  in  the  foreign  judgment  could  not 
properly  be  deemed  absolute  evidence   of  it,  available  for  all  pur- 
poses, and  against  parties  unconnected  with  the  judgment,  (a) 

When  a  stranding  of  the  ship  occurs,  the  com- 
Strending.  mon  memorandum  does  not  impose  any  restriction 
to  the  underwriter's  liability.  The  meaning  of  the 
words,  *  or  the  ship  be  stranded,*  is,  that  if  the  ship  be  stranded 
in  the  course  of  the  voyage,  the  underwriters  are  liable  for  a  par- 
tial loss,  whether  it  arises  from  the  stranding,  ol*  any  other  cause 
within  the  scope  of  the  policy.  (6)  The  words  operate  by  way  of 
condition,  or,  rather  perhaps,  as  expressed  by  Lord  Kenyon,  by 
way  of  exception  ;  and  the  rule  for  construing  an  exception  is  to 

(r)  Newman  v  Cszalet,  Park  630.  (a)  Power  and  Olher  v  VVliitmorc,  4  M 

(jf)  Vide  page  894.  fii  S  1 4 1 . 

(s)  Power  and  Othar  v  'Whitmore,  4  M  (b)  Cantillon  v  London  Aaaurance  Com- 

&  S  141.  pany,  3  Burr  ]563»    7  T  R  SIO.    Id  916. 
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allow  it  to  control  tfie  instrument,  as  far  aA  tbe  words  of  excep- 
tion extend,  and  not  further  ;  and  then,  upon  the  case  being  taken 
out  of  the  letter  of  the  exe«(itlon)  the  body  of  the  instrument 
operates  in  full  force.  Now  the  words  of  the  exception  are  not 
*^  unless  by  stranding,''  or  unless  the  damage  anse  in  consequence 
♦of  the  stranding,  but  simply,  *or  (t.  e.  or  unles;)  the  ship  l  : 
stranded.'  And,  therefore,  if  an  insurance  be  effected  on  fruit,  ^^it^ 
the  memorandum,  com,  fruit,  &c.  warranted  free  from  average,  un- 
less general,  or  the  ship  be  stranded,  and  the  ship  be  in  fact  stranded 
in  the  course  of  the  voyage,  the  underwriters  are  liable  for  an  average 
loss  arising  from  the  perils  of  the  sea,  although  no  part  of  the  loss 
arise  from  the  act  of  stranding,  (c)  This  construction  having  been 
given  to  the  memorandum  in  the  year  1754,  in  a  case  tried  before 
Lord  Chief  Justice  Ryder,  (d)  the  policies  of  the  Liondon  and  Royal 
Exchange  Assurance  Companies  were  afterwards  altered  by  the 
omission  of  the  words,  ^  or.  the  ship  be  stranded  :'  (e)  and,  among 
private  underwriters,  the  articles  of  rice,  flax,  &c.  which  are  espe- 
cially liable  to  waste,  leakage,  or  damage  in  a  sea  voyage,  are  fre- 
quently insured  free  of  particular  average  under  any  event,  without 
the  alternative  clause,  oi  the  ship  be  stranded. 

A  stranding  takes  place  when  a  ship,  being  driven  by  the  wind  or 
sea,  and  taking  the  ground,  remains  stationary  for  some  time  ;  the 
term  implies  a  settling  of  the  ship,  some  resting  or  interruption  of 
tbe  voyage,  so  that  pro  tempore  the  ship  may  be  considered  as 
wrecked :  a  mere  instantaneous  stoppage  does  not  constitute  a 
stranding.  And,  therefore,  where  a  ship,  on  coming  out  of  the  port 
of  JVVt0  Grimsby^  struck  upon  a  rock,  and  fell  upon  her  beam  ends, 
but  remained  on  the  rock  only  a  minute  and  a  half,  this  was  not  a 
stranding  within  the  meaning  of  the  policy.  (/)  Nor  is  a  ship's 
taking  the  ground  in  a  harbour,  in  the  ordinary  course  of  navigation, 
a  stranding,  though  the  ship  took  the  ground  on  the  ebb  of  the  tide, 
made  a  lust,  and  lay  on  her  broadside  for  two  whole  tides^  by  which 
the  vessel  and  her  cargo  were  much  injured,  (g)  But  where  a  ship's 
striking  the  ground  arises  from  *  accident,  and  is  out  of  the  usual 
course,  it  is  a  stranding  within  the  policy.  Thus  if  the  ship  during 
the  voyage  be  forced  ashore  by  the  wind,  or  be  driven  on  a  bank, 
and  remain  fast  for  some  time,  this  is  a  sufficient  stranding  to  exclude 
the  operation  of  the  memorandum,  although  the  ship  is  not  proved 
to  have  thereby  received  any  material  damage,  (h)  Nor  is  it  mate- 
rial when  a  ship  is  run  aground  by  the  force  of  the  elements,  and 
becomes  stationary,  whether  this  happen  on  piles,  on  the  muddy 
bank  of  a  river,  or  on  rocks  on  the  sea  shore,  (i)     Thus  where  a 


(c)  7  T  R  210.  (g)  Hearne  v  Ednmnas,  1  Bro  &  Bing 

(d)  3  Burr  ubi  supra.  388.    5  B  &.  A  2S7.    Where  a  ship  io  tbe 

(e)  Vide  Comber  t  Anderson,  1  Campb  Thames  was  run  foul  of  by  two  other  brigSL 
5t3.  and  driven  aground,  where  she  reroaiiMd 

(/)  M'Dougall  V  Royal  Exchange  As-  nearly  an  hour,  this  is  said  to  have  been 

surance  Company,  4  Campb  283.   1  Stark  held  not  to  be  a  stranding.    Baring  t 

130  S  C.    4  M  &  S  503  S  C.    Striking  Uenckle,  Marsb,  240  sed  qunre. 

upon  a  rock,  and  remaining  for  fifteen  or  (h)  Ilarmanv  Vauz,  3  Campb  429. 

twenty  minutes,  held  to  be  a  strandinff.    1  (Q  4  Campb  284.    Burnett  v  Kenainff- 

fitark  436.     Baker  v  Towry ;   and  see  ton,  I  En>Rep  417,  418.    8  C  not  8  P. 

BaROWvB6ll,4B8LC  736.  7  T  R  210. 
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ship  had  run  on  some  wooden  piles  four  feet  under  wn^M\  erected  in 
Wiibcaeh  river  about  nine  yards  from  the  shore  to  keep  u{)  the  banks, 
and  had  lain  on  these  piles  till  they  were  cut  away  ;  ihis  was  held 
to  be  a  stranding  within  the  meaning  of  the  n2enioran(Juin.  (Jk)  So 
trhere  a  shipy  being  under  the  conduct  of  a  pilot,  in  her  course 
up  the  river  Mersey ^  was,  og-^inst  the  advice  of  the  master,  fastened 
9f  the  pier  of  the  dock-basin,  by  a  rope  to  the  shore,  and  left 
itierej  and  having  taken  the  ground,  when  the  tide  left  her  fell 
I  o?er  on  her  side  and  bilged,  this  was  a  stranding.  (I)  The  dis- 
tinction  between  this  case  and  one  to  which  we  have  adverted, 
the  facts  of  which  agreed  in  many  particulars,  (m)  was  that,  here, 
the  grounding  was  the  effect  of  accident ;  tliere  it  occurred  in  the 
ordinary  course  of  navigating  the  harbour.  So  where  during  the 
course  of  a  voyage  upon  an  inland  navigation,  it  became  neces- 
sary, in  order  to  repair  the  navigation  to  draw  off  the  water,  and 
the  master  in  consequence  placed  the  ship  in  the  most  secure  sit- 
uation that  he  could  find  ;  but  unfortunately,  when  the  water  was 
drawn  oflf^  the  vessel  grounded  upon  some  piles  that  were  not 
previously  known  to  be  there,  this  was  a  stranding  within  the  usual 
memorandum,  the  accident  not  having  happened  in  the  ordinary 
course  of  the  voyage,  (n)  So  where  a  ship  was  forced  by  tem- 
pestuous weather  to  take  shelter  in  a  harbour,  and,  in  entering 
it,  struck  upon  an  anchor,  which  did  not  retard  her  proceedings 
at  the  time,  but,  being  brought  to  her  moorings,  she  was  found 
*leaky,  and  in  danger  of  sinking,  and  on  that  account  was  hauled 
with  warps  higher  up  the  harbour,  where  she  took  the  ground  and 
remained  fast  for  half  an  hour,  this  was  a  stranding  within  the  poli- 
cy, (o)  This  was  not  distinguishable  from  the  case  of  a  ship  on  the 
high  seas,  in  danger  of  being  wrecked  by  a  storm,  and  on  that  ac- 
count allowed  to  be  driven  by  the  sails  and  rudder  upon  the  beach 
of  the  main  ocean. 

(k)  Dobson  v  Bolton,  Park  177.  ( o)  Barrow  and  OUiers  y  Bell,  4  B  & 

(/)  Camithers  y  Sjdebotham,  4  M  li  S  C  1 36.     Posiiiona  relating  to  atrandinj 

77.    Bishop  el  al  v  Pentland,  78.  confirmed,  BUhop  y  Penilandf  7  B  fc  C 

(m)  Heame  y  Eldmunda,  supra.  219. 
(n)  Rayner  v  Godmond,  5  B  &  A  S88. 
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OF   WARRANTIES. 

Hitherto  the  law  relating  to  insurance  has  been  considered 
chiefly  as  it  regards  the  nature  and  operation  of  the  policy  in  it» 
most  usual  and  simple  shape.  It  is  now  proposed  to  treat  of  the 
effect  produced  on  a  policy,  by  the  non-compliance  with  express 
warranties,  and  afterwards  of  the  effect  produced  by  misrepresenta- 
tion and  concealment. 

The  warranties  annexecf  to  a  policy  of  insurance  are  of  two  kinds 
— the  express  and  implied.  An  express  warranty  must  be  reduced 
into  writing  and  form  a  part  of  the  policy  itself ;  an  implied  warran- 
ty is  that  which  results  by  mere  operation  of  law  from  the  relative 
character  and  situation  of  the  insured  and  underwriter.  Thus  a 
warranty  inserted  in  the  policy  that  the  ship  is  neutral  property  is 
.  an  express  warranty  :  a  warranty  that  the  ship  is  seaworthy  is  n?i- 
plied  /  that  is  annexed  to  every  policy  by  implication  of  law  without 
any  express  stipulation.  The  main  requisite  to  constitute  a  warran- 
ty is  that  it  form  a  part  of  the  written  policy.  To  make  the  brok- 
er's instructions,  whether  in  writing  or  by  parol,  valid  and  binding 
as  a  warranty,  they  must  be  inserted  in  the  policy,  (a)  Though  a 
written  paper  is  wrapped  up  in  the  policy  and  shewn  to  the  under- 
writers when  the  contract  is  brought  to  them  to  be  subscribed  ;  or 
though  it  is  wafered  to  the  policy  at  the  time  of  the  subscription, 
still  it  is  not  in  either  case  a  warranty,  or  to  be  considered 
*as  part  of  the  policy  itself,  but  only  as  a  representation,  (b)  And 
whether  a  memorandum  amounts  to  a  warranty,  or  is  merely  a  rep- 
resentation, is  not  a  question  of  fact,  but  of  law.  (c)  In  consider- 
ing whether  a  clause  amounts  to  a  warranty  or  not,  its  position  on 
the  face  of  the  instrument,  is  not  material ;  thus,  the  words  "  war- 
ranted well  on  a  particular  day,"  written  at  the  foot  of  a  policy, 
have  been  held  to  amount  to  a  warranty  that  the  ship  was  in  safety 
on  that  day.  (rf)  So  where  the  words  "  thirty  seamen,  besides  pas- 
sengers," were  written  in  the  mai^in,  (e)  they  were  held  to  amount 
to  a  warranty  ;  the  words  "in  port  20th  July,  1776,"  vnitten  trans* 
versely  on  the  margin  of  the  policy,  (/)  received  the  same  con- 
struction. And  so,  where  the  jfollowing  words  viz.  — "  sailed  from 
Liverpool  with  fourteen  six-pounders,  swivels,  small  arms,  and  fifty 

(a)  Pawson  v  Watson,  Co wp  788,  790.  (d)  Blackhuret  v  Cocke!,  3  T  R  360. 

(6)  Kenyon  and  Other  v  Berthon,  Dougl  (e)  Bean  ▼  Rupert,  Dougl  10. 

12  n  4.    See  infra,  as  to  representation.  (/}  Kenyon  and  Others  v    Berthon, 

(c)  Id  ibid.  Douffl  12  n  14. 
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hands  or  upwards,  copper  sheathed,'*  written  in  the  margin  of  a 
policy,  were  sought  by  the  counsel  for  the  insured  to  be  interpreted 
as  a  warranty,  with  respect  to  the  copper-sheathing  only,  and  not 
with  respect  to  the  number  of  hands  ;  the  Court  denied  that  that 
construction  could  be  adopted,  and  said  that  the  whole  formed  aa 
entire  contract,  and  that  the  precise  number  of  men  was  essential  to 
render  the  policy  valid,  (g)  In  short,  it  has  been  considered,  that 
any  positive  averment  or  allegation  on  the  face  of  the  instrument, 
and  making  a  part  of  the  written  contract,  whether  inserted  In  the 
'  body  of  it,  or  written  in  the  margin,  in  a  line  with  the  body  of  the 
intsrument,  or  transversely,  amount  to  a  warranty  or  condition.  (A) 
A'  policy  on  goods  "  of  and  in  the  ship  called  the  Catharine^  an 
American  vessel,"  seems  to  amount  to  an  express  warranty  that  the 
ship  is  American,  (i)  For  the  term  "  warranted"  is  not  necessary, 
nor  any  other  precise  expression.  But,  on  the  other  hand,  the 
terms  in  a. policy  will  not  constitute  a  warranty,  unless  it  sufficiently 
appear  from  them  that  that  was  the  intention  of  the  parties.  Thus, 
where  a  policy  described  the  ^insurance  to  be  on  goods  on  board 
the  ship  ^'  called  the  American  ship  Presidenti^^  this  was  taken  to  be 
the  name  of  the  ship,  and  not  a  warranty  of  her  being  an  Ameri- 
can ship  called  the  President,  (k)  The  insertion  of  the  description, 
"  American  ship,"  after  the  word  "  called,"  appeared  to  shew  that 
the  whole  was  considered  as  the.  name.  So  the  insertion  of  a  ship's 
name  in  English,  or  in  any  other  language,  will  not  constitute  a 
warranty  that  the  ship  belongs  to  the  nation  whose  language  b  adopt- 
ed in  describing  her,  (2)  especially  when  the  policy  is  effected  in  the 
usual  mode,  "  on  the  good  ship  called ,  or  by  whatsoever  oth- 
er name  or  names  the  said  ship  shall  or  may  be  called  or  known."(m) 
So  an  insurance  on  the  cargo  being  1031  hhds.  of  wine  does  not 
amount  to  a  warranty  that  the  wine  constitutes  the  whole  cargo,  and 
that  no  other  goods  shall  be  on  board,  (n) 

A  warranty  in  a  policy  of  insurance  is  regarded  as  a  condition  ; 
that  is,  as  a  stipulation  upon  the  strict  compliance  or  non-com- 
pliance with  which  the  validity  of  the  policy  depends,  (o)  No 
substantial  compliance  with  the  warranty,  or  performance  of  an 
equivalent  act  will  avail  the  insured,  or  render  the  underwriters 
liable,  if  the  express  terras  of  the  contract  be  infringed.  It  is 
immaterial  whether  the  purpose  intended  by  the  warranty  has 
been  answered  or  not ;  whether  the  loss  was  attributable  to  a 
violation  of  the  warranty,  or  to  any  other  cause ;  or  whether  the 
breach  of  the  stipulation  was  occasioned  by  the  fraud  or  negli- 
gence of  the  insured,  or  happened  entirely  without  their  default ; 
if  the   terms  of  the  warranty    be  broken,  the  condition  of  the 

(C)  Dehahn  v  Hartley,   1  T  R  343.  (1  John  Caa  341.    «  John  Cas  1S8.) 

(h)  3  Bos  Sc  Put  515.     Per  La  Blanc,  J,  (k)  Cla;  bam  t  Coloffan,  3  Campb  388. 

Dehahn  ▼  Hartley,  1  T  R  345.    8  id  186.  (/)  Clapham  and  Other  AaaigneM,  ke. 

Beati  Y  Rupert,  Douj;)  10.  v  Colopan,  3  Campb  332. 

(0  3  Bob  k.  Put  501,  503,  509.    Per  (m)  6  East,  386. 

Chunbre,  J,  514,  515.    Per  Le  Blanc,  J,  (n)  Muller  v  Thompson,  8  Campb  610. 

631.    Vide  id  506.    Baring  v  Christie,  8  <o)  Dehahn  ▼  Hartley,  1  T  R  S4d,  546. 

East,  396,  404,  405.     V  3  Campb  388. 
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contract  is  violated,  and  the  underwrilers  are  consequently  dis- 
charged, (p)  Thus,  if  a  ship  be  warranted  to  sail  on  the  Ist  of 
August,  and  do  not  sail  till  the  2nd,  the  policy  is  at  an  end.  So 
if  a  ship  be  warranted  neutral,  and  she  be  not  in  fact  such,  the 
underwriters  are  not  liable,  although  the  loss  may  have  been  occa- 
sioned by  the  perils  of  the  sea.  Bo  if  a  ship  be  warranted  to  sail 
with  a  certain  number  of  men,  and  she  sail  with  a  less  number^ 
*the  condition  of  the  policy  is  broken,  although  the  jury  find  that 
the  number  of  men  with  which  the  ship  sailed  rendered  her  as 
safe  as  she  would  have  been  with  the  number  specified,  (q)  And 
here  it  should  be  observed,  that  there  b  a  material  distinction  be- 
tween a  warranty  and  a  representation  ;  though  a  warranty  must 
be  strictly  complied  with,  it  is  sufficient  if  a  representation  be 
fairly,  equitably,  and  substantially  true. 

The  following  warranties,  which  frequently  occur  in  policies  of 
insurance,  will  require  a  detailed  consideration;  viz.  1.  The  war- 
ranty of  neutrality.  2.  Warranty  of-  ship's  safety  at  a  certain 
time.  3.  Warranty  to  sail  at  a  certain  time.  4.  Warranty  to 
sail  with  convoy.  6.  Warranty  of  the  ship's  freedom  from  con« 
fiscation  or  seizure  in  port. 

When  a  ship  is  warranted  neutral,  or  as  belonging  to  a  parti- 
cular nation,  it  is  necessary  in  order  to  satisfy  the  warranty  that 
she  should  be  in  fact  such  as  she  is  represented ;  that  she  should 
be  documented  as  such ;  and  observe  the  obligations  imposed 
upon  her  by  her  national  character.  If  a  ship  or  goods  warranted 
neutral  property  be  not  in  fact  neutral,  the  insured  cannot  recover^ 
although  the  loss  may  happen  from  another  cause,  for  the  condi- 
tion annexed  to  the  contract  fails,  (r)  And  a  warranty  of  national 
character  is  not  satisfied  by  the  owner's  being  a  native  of  the 
country  stated  in  the  warranty,  if  he  reside  and  carry  on  trade 
in  the  dominions  of  a  foreign  power.  Thus  a  neutral  by  birth^ 
who  resides  and  carries  on  trade  in  the  states  of  a  belligerent,  is 
considered  for  civil  purposed  as  adhering  to  the  enemy,  and  his  pro- 
perty is  liable  to  confiscation  in  a  court  of  prize ;  nor  can  he  in 
such  case  warrant  his  property  as  neutral,  although  he  may  intend 
to  return  to  his  own  country,  and  his  ship  may  have  been  built 
there,  and  regularly  equipped  as  a  neutral  ought  to  be.  (s)  So  it 
is  clear  that  a  warranty  of  national  character  imports  that  the  ship 
shall  be  properly  documented.  Thus,  a  warranty  that  a  ship  is 
American,  means  that  she  is  entitled  to  all  the  privileges  of  an 
American  flag,  and  if  she  have  no  passport  on  board  (as  required 
by  a  treaty  between  France  and  America)  the  warranty  is  not 
^complied  with,  and  the  assured  cannot  recover  against  the  under- 
writers, though  in  fact  the  ship  suffered  no  inconvenience  in  the 

(p)  The  iastancos  of  this  rule  will  ap-  (f)  Tahbs  v  Bandelack,  4  Eap  108.     S 

pear  in  the  consideration  of  warranties.  Bos  &  Pal  207.      Wilson  y  Merrrat,  8 

Vide  7TR  710.    3  Bos  fc  Pul  515,  634.  T  R  31.    S  Ves  &  Bea  323.    SM  &  S 

(q)  Dehahn  v  HarUey,  1 T  R  344.  536.    3  Bos  It  Pul  1 13.    2  New  Rap  97. 

.<r)  Woolmer  and  Another  y  Muilman,  S  Rob  Rep  3S8.     15  Id  S77, 
3  Burr  1419.     1  Bla  Rep  427. 
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▼ojage  from  the  want  of  a  passport,  (t)  And  so  where  a  ship  was 
wairanted  American,  and  the  existing  treaty  between  France  and 
America  required  an  American  vessel  to  be  furnished  in  time  of 
war  with  a  passport  expressing  inter  alia  the  place  of  the  com- 
mander's habitation,  but  the  ship  insured  had  obtained  a  passport 
which  merely  described  the  commander,  as  "  commander  of  the 
ship  called  Mount  Fiemon,  of  the  town  of  Philadelphia^  of  the  bur- 
then of  400  tons,*'  not  specifying,  therefore,  as  it  ought  to  have 
specified,  the  town  or  place  where  the  commander  resided,  hut 
only  the  town  to  which  the  ship  belonged,  it  was  held  that  the 
ship  was  not  properly  documented,  and  that  the  insured  could  not 
recover,  (u)  It  is  not  sufficient  under  such  a  warranty,  that  the 
ship  is  American  built,  it  is  necessary  that  she  should  be  provided 
with  all  documents  required  by  the  general  law  of  nations,  or  by 
particular  treaties,  so  that  she  may  not  be  liable  to  any  impedi- 
ment or  inconvenience  in  the  course  of  the  voyage,  {x)  The 
extent  to  wMch  the  ship  is  required  to  be  documented  must  be 
considered  with  reference  to  the  law  of  nations,  and  to  those 
treaties  which  are  binding  on  the  neutral  country  ;  a  warranty  of 
neutrality  does  not  oblige  the  neutral  owner  to  comply  with  the 
peculiar  laws  and  regulations  of  belligerent  powers,  (y)  But  it 
seems  that  a  ship,  warranted  of  a  particular  nation,  may  in  some 
cases  falsity  that  warranty  by  a  non-compliance  with  the  muni- 
cipal laws  and  ordinances  of  her  own  country.  Thus  it  should 
seem  that  a  vessel  warranted  American,  would  not  satisfy  the  war- 
ranty without  a  compliance  with  the  regulations  of  the  American 
navigation  act ;  since  a  foreign  nation  might  have  a  right  to  say 
that  they  were  only  obliged  to  respect  as  vessels  of  the  United 
States  those  which  the  legislature  of  that  country  had  resolved 
should  exclusively  be  deemed  and  denominated  as  belonging  to 
*their  own  nation,  (z)  And  it  is  clear  that  a  vessel  warranted  neu- 
tral must  observe  the  obligations  of  neutrality ;  for  if  she  forfeit 
her  neutral  character  by  the  misconduct  of  the  master  and  crew, 
the  warranty  is  broken  ;  and,  therefore,  where  a  ship,  warranted 
Danish  property,  Denmark  being  then  a  neutral  power,  waa 
detained  by  a  British  vessel  for  the  purpose  of  search,  but  was 
forcibly  rescued  by  the  master,  and  condemned  in  consequence  in 
a  court  of  prize,  as  having  violated  the  law  of  nations  and  the 
£iith  of  treaties,- the  underwriters  were  held  to  be  discharged;  for 
the  resistance  to  the  right  of  search  was  a  wrongful  act  on  the 
part  of  the  master ;  and,  therefore,  the  ship  had  violated  its  neu- 

(I)  Rich  ▼  Parker,  7  T  R  705.      1  Dow  captured  by  the  French  and  condemned  af 

SSI.     14  East,  394.    See  the  case  of  a  wai>  prize. 

ranty  to  carry  British  and  French  licences,  (ar)  Per  Lord  Kenyon,    7  T  R  709,  710. 

1  Stark  608;   and  the  evidence  in  support  {y)  Pollard  v  Bell,  STR434,  440,  and 

thereof,  Ibid.    See  also  Skinner,  404  pi  infra  as  to  sentence  of  condemnation. 

4J.  (x)  Baring  v    Claggett,  3   Bos  &  Pul. 

(«)    Bering  and    Others  ▼  Christie,  6  205,  SOS,  213,  914.    VideST  R  197,  831. 

East,  398.     1  Smith,  468  SC.    3Bos&  as  to  doeumsnti  of  neutral   veasel,  sed 

Pol  808,  818.    N  B.  The  ship  had  been  quatre. 
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tral  character,  (a)  It  should  be  observed,  however,  thaC  a  warranty 
of  neutrality,  which  is  usually  denoted  by  the  insertion  iii  the 
policy  of  the  words,  "  warranted  neutral,"  does  not  absolutely 
import  that  the  ship's  neutral  character  shall  continue  during  the 
whole  voyage  ;  if  the  vessel  be  neutral  at  the  time  of  sailing,  (or 
rather  perhaps  at  the  time  of  the  commencement  of  the  risk,)  the 
warranty  is  satisfied,  although  a  war  should  break  out  inrmiediately 
after  her  departure.  To  make  the  validity  of  the  policy  depend 
upon  the  ship's  continuing  neutral  during  the  whole  voyage, 
would  be  (as  observed  by  Lord  Mansfield)  to  add  words  which  are 
not  inserted  in  the  policy  ;  for  then,  not  only  the  terms,  warranted 
neutral,  but  the  words,  "  and  so  shall  continue  during  the  voyage,'* 
or  the  like,  should  be  inserted.  But,  indeed,  the  risk  of  future  war 
is  taken  by  the  underwriters  in  every  policy.  (6)  The  distinction 
is,  that  if  the  ship  forfeit  her  neutrality  through  the  misconduct  of 
the  master  or  owner,  the  warranty  is  broken  :  but  not  if  she  lose 
her  neutrality  by  the  accidental  breaking  out  of  a  war.  The  usual 
evidence  adduced  to  falsify  a  warranty  of  neutrality  is  the  sentence 
of  a  foreign  court  of  prize  ;  the  effect  of  which  we  shall  proceed  to 
consider. 

*The  sentence  of  a  foreign  court  of  admiralty,  held 
Sentence  of  Jn  the  territories  of  a  belligerent  or  his  ally  in  the 
con  emnap  ^^^^  ^^^  condemning  a  ship  or  goods  taken  as  prize, 
affords  conclusive  evidence  against  a  warranty  of 
neutrality,  (d)  For  a  sentence  of  condemnation  is  a  proceeding^ 
in  reroj  (e)  to  which  all  mankind  are  said   to  be  parties.  (/)     It  is 

(«)  Ga^TeU  and  Another  V  Kensin^on,  Id  155.  8  Taunt  85.  ;  and  SC  in  error. 
8  T  R  230.  But  it  is  no  breach  of  neu-  15  East  46,  70,  364,  and  other  cases  infnu 
trality  for  a  neutral  ship  to  carry  enemies'  But  the  propriety  of  givin j^  this  condusira 
property  from  its  own  to  the  enemies'  effect  to  tlie  sentence  of  a  foreign  court  has 
country,  the  voyage  and  commerce  not  been  questioned,  and  the  mischief  some- 
being  of  a  hostile  description,  nor  other-  times  arising  from  it  shewn.  3  Bos  &Pul 
wise  expressly  or  impliedly  foi bidden  by  506,  537—544.  1  Campb  431,  432.  7  T  R 
the  law  or  policy  of  this  country.  9  East,  697,  &c.  Justice  also  requires  that  refcr- 
283.  See  as  to  the  conduct  to  be  pursued  ence  should  be  made  on  the  subject  of 
by  a  neutral,  1  Bla  Rep  314.  3  Rob  these  sentences  to  the  cases  of  Maynov 
Adm  Rep  154,  161,359.  Walters,  K  B,  E  T.     22  Geo  3.    iPark 

{*)  Eden T  Parkinson,  Dougl  705,732.  Ins  306,  531.     BantiUay    v  Lewis,  KB, 

Tyson  and  Another   v  Gurncy,  3  T  R  T  T  22  Geo  3.    Paik  526.     8  TR441. 

477.    Adm  8  T  R  234.  Saloucci  v  VVoodmas,  K  B,  U  T.  24  Geo 

(c)  Havelockv  Rockwood,  8  T  R  268.  3.  Park  on  !ns  528,  Kindersley  ▼  Chase, 
Oddy  V  Bovill,  2  East,  473.  2  Rob  Adm  Park  fns  544.  The  whole  subject  is  die- 
R210a.  Case  of  Flad  Oyen,  1  Rob  A  cussed  with  much  learning  and  ability, 
R135,  139,  &c.  8T  R  270  n.  2  Rob  Park  Ins  c  18.  Marshall  on  Insurance, 
209  n.   Post  319.  1»  1  c  9  s  6.    See  also  the  comment  upon 

(d)  The  sentence  of  a  foreign  Court  of  these  cases  in  Lothian  ▼  Henderson,  S 
Admiralty  was  held  conclusive  in  the  case  Bos  &  Ful  516 — 527.  Baring  v  Claggett, 
of  Hughes  V  Cornelius,  Sir  T  Raym  473.  Id  215.  7  T  R  696.  8  T  R  234, 437)  441. 
Skin  59.  Carth  32.  2  Shower,  232  S  C.  Per  Lawrence,  J,  2  New  Rep  489.  Tb« 
cited  1  Shower,  6,  143.  2  Lord  Raym.  sentence  to  be  available  mast  be  produced 
893,  936,  which  was  an  action  of  trover,  in  evidence  under  the  seal  of  the  Court. 
See  also  Cora  Dig  Admiralty,  E  17.  Beak  2  New  Rep  228.  4  Campb  30,  althoogh 
▼  Thyrwhite,  3  Mod  149.  1  Show  6 ;  and  it  may  have  been  handed  over  to  the  m. 
since  that  time  it  has  been  repeatedly  held,  surer  with  the  Uker  papers  to  satisfy  him 
that  such  a  sentence  is  conclusive  to  nega-  of  the  loss,  (3  Campb  215,)  unleas  by  ft 
tive  a  warranty  of  neutrality.  Lothian  v  rule  of  court  made  by  consent. 
Henderson,  3  Bos  &  Pal  419,512,  513.  (e)  Com  Dig  Admiralty,  £  18. 

518, S17,  $46,  547,  in  Dom  Proc  DoagI  (/)  Bemardi  v  Motteaz,  Doagl  S75. 
654.  7TR697.  8TR196, 197.  8T  Per  Lord  Mansfield,  vide 3 Hot «t  Pol  MS. 
R  43t.    3  Boi  k  Pal  201.    2  East,  473  5. 
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the  judgment  of  a  court  of  exclusive  junsdiction  ;  and  the  grounds 
of  the  sentence  are  not  examinable  in  a  court  of  common  law.  (g) 
The  decisions  of  a  court  of  prize  are  presumed  to  be  founded  upon 
the  jus  gentium ;  that  is,  either  upon  the  general  law  of  nations, 
or  upon  the  treaties  by  which  particular  states  may  have  bound 
themselves  ;  (h)  and  as  by  the  law  of  nations,  such  a  sentence  is 
necessary  to  change  the  property  in  ships  taken  as  prize,  (t)  so,  by 
*our  own  law,  and  by  a  species  of  comity  established  in  civilized 
countries,  a  sentence  so  pronounced  is  not  only  evidence,  but  is  con- 
clusive upon  a  question  within  its  jurisdiction  which  it  professes  to 
decide.  (J)  This  conclusive  effect  of  the  sentence  of  a  foreign 
prize  court  is  founded  upon  principles  of  convenience,  and  was  in- 
tended to  obviate  the  uncertainty  and  confusion  which  would  arise 
if  the  sentence  of  a  court,  deciding  on  a  question  of  property  in  a 
prize  should  not  be  deemed  conclusive  in  another  state.  (A;)  It  fol- 
lows thai  when  a  foreign  court  having  jurisdiction  in  matters  of  prize 
has  condemned  a  ship  and  goods  as  ^  enemy's  property,'  (/)  or  as 
*  lawful  prize,'  (m)  or  as  having  violated  the  law  of  nations  or  the 
faith  of  treaties,  (n)  a  sentence  so  pronounced  is  conclusive  against 
a  warranty  of  neutrality.  And  although  reasons  may  be  stated  on 
the  face  of  the  sentence  which  are  unsatisfactory  ;  and  the  foreign 
court  while  professing  to  decide  according  to  the  law  of  nations  may 
have  arrived  at  their  conclusion  through  a  wrong  medium  ;  although 
they  appear  to  have  misinterpreted  the  law  of  nations,  or  miscon- 
strued the  provisions  of  a  treaty  upon  which  their  decision  was 
founded,  (o)  still  as  the  grounds  of  the  sentence  are  not  examinable 
in  a  court  of  law,  the  adjudication  is  conclusive.  Thus  the  sentence 
of  a  French  court  of  Admiralty,  which  appeared  to  have  been  prin- 
cipally founded  on  the  want  of  a  document  not  required  by  the  law 
of  nations,  but  which  adjudged  the  cargo  to  be  lawful  prize,'  since 
the  whole  (as  the  sentence  concluded)  owing  to  the  captain's  not 
being  provided  with  proper  and  regular  dispatches  and  papers,  wb$ 
to  be  deemed  the  property  of  the  enemies  of  the  French  Republic, 
has  been  held  conclusive  against  a  warranty  of  neutrality.  ( p)  For 
although  it  was  ^manifest  from  the  allusion  in  the  sentence  to  the 
ship's  being  without  a  document  which  the  law  of  nations  did  not 

(e)  Le  Caaz  v  Eden,  Dougl  57^  Faith  (k)  Id  ibid. 

▼  Pearson,  6  Taunt  439.     8  Marsh  Rep  (l)  Lothian  v  Henderson,  3  Bos  &  Pul 

133.    4Campb357.    1  Holt,  113.     5TK  499,  512  and  passim.      Bernardi  v  Mot- 

118.     n  £a8t,  884.    2  East,  473.  teux,  Dougi  575  or  554,  cited  ib.    Chru- 

(h)  Geyer  v  A^uilar,  7  T  R  681 .    8  T  tie  v  Sccrctan,  8  T  R  196  per  Lord  Ken- 

R  437,  Slc.    Id  567,  &c  yon. 

(t)  Crawford  v  Hanter,  8  T  R  82,  84,  (m)  8T  R  438,439.    3  Bos  &  Pul  517, 

85  per  Lord  Kenyon.    8  New  Rep  319,  585,  &c.  infra. 

320.    4  Taunt  120,  126.    Case  of  the  Har-  (n))  8TR  196,  234,  235.    5  East.  99, 

mooy,  8  T  R  270  a  in  notes.     1  Rob  A  R  155,  and  infra.  So  a  judgment  for  breaking 

135.    8  T  R  277.    Per  Lord  Mansfield  in  a  blockade  affords  conclusive  evidence  that 

Gross  V  Withers,  8  Burr  694.  the  blockade  has  been  violated,  6  Taunt 

(j)  Hiiehes  ▼  Cornelius,  Sir  T  Raym  375,  376,  377.    8  Marsh  Rep  78.    Eveith 

473,    8  Show  838.     8  Lord  Raym  893,  v  Hannam. 

936.    7TR697.    ]  Atk  49.  5  East,  110,  (o)  5  East,  99, 155.  8  Taunt  85.  8Kew 

115;  but  see  that  this  comity  is  not  uni-  Rep  489.    3  Bos  &  Pul  816, 586,  545. 

veraally  recognized  in  other  countries,  1  (p)  Lothian  and  Others  v  Henderfloo, 

Campb  433,  Mid  the  authority  there  cited.  3  Bof  &  Pul  499. 
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require,  that  the  Foreign  Court  of  Prize  arrived  at  their  conclusion 
through  a  wrong  medium  ;  yet  as  they  decided  the  question  of  prize, 
and  that  the  ship  was  enemy's  property,  the  decision  was  still  the 
lawful  sentence  of  a  court  of  exclusive  jurisdiction.  So  a  warranty 
that  the  ship  was  American,  was  holden  to  be  falsified  by  the  sen- 
tence of  a  French  Prize  Court  at  St.  Domingo^  entitled  condemna- 
tion of  the  English  ship  *  Mount  Vemon^^  and  which,  after  stating 
that  the  circumstances  of  papers  having  been  thrown  overboard,  the 
captain  and  supercargo  having  abandoned  the  ship,  the  captain  being 
a  Portuguese^  without  a  certificate  of  his  naturalization,  and  the  Unit^ 
ed  States^  in  their  last  treaty  with  England^  having  suffered  staves, 
tackles,  &c.  to  be  added  to  the  articles  which  were  before  considered 
as  contraband  of  war,  were  sufficient  motives  to  condemn  the  ship, 
did  accordingly  adjudge  the  same  to  be  lawful  prize,  (q)  For  the 
sentence  must  be  considered  to  have  condemned  the  vessel  either  as 
not  being  really  an  American,  or  for  not  having  those  documents 
which  entitled  her  to  the  privileges  of  an  American  flag  in  the  court 
of  a  belligerent  power ;  or  for  the  misconduct  of  the  captain  and 
crew  by  which  they  had  forfeited  the  privilege  of  neutrality.  So 
where  a  Danish  ship,  warranted  neutral,  was  captured  by  a  French 
ship  of  war,  {Denmark  being  then  at  peace  with  France^)  and  the 
court  in  which  she  was  libelled  pronounced  her  good  and  lawful 
prize,  professing  to  consider  that  the  build  of  the  vessel  was  un- 
known, that  she  was  sold  to  a  neutral  subject  only  since  the  decla- 
ration of  war,  that  the  bill  of  sale  did  not  mention  her  place  of 
build  or  her  original  owner,  that  the  mate  and  third  officer  were 
naturalized  Danes  only  since  the  declaration  of  war,  and  that  the 
greater  part  of  the  crew  were  subjects  of  hostile  powers :  it  was 
held  that  the  condemnation  was  conclusive  against  the  warranty  of 
neutrality,  and  that  no  evidence  could  be  received  to  falmfy  the 
facts  contained  in  the  sentence,  or  to  show  that  the  conclusion 
was  unfounded  ;  although  the  sentence  proceeded  to  refer  to  cer- 
tain ordinances  of  Francey  containing  rules  to  direct  the  judg- 
ment *of  its  courts,  in  the  consideration  of  the  question  of  neu- 
trality :  by  which  rules  the  Prize  Court  appeared  to  have  regulated 
their  judgment  in  the  conclusion  which  they  had  drawn,  (r)  "  It 
is  not,"  said  Chief  Justice  Mansfield,  *'  that  the  courts  of  Prize  in 
foreign  nations  can  condemn  on  their  own  ordinances  ;  for  they 
do  not  bind  other  nations  ;  but  those  ordinances  are  for  the  most 
part  rules  of  evidence  or  general  principles  of  justice  adopted  for 
the  guidance  of  their  own  courts  ;  and  if  the  property  is  condemned 
thereupon,  though  the  rules  might  not  be  found  in  the  Courts  of  thia 
country,  and  though  all  the  French  directions  about  the  ship's  papers 
are  not  binding  on  us,  w*e  must  be  bound  by  the  sentences  pronounc* 
ed  upon  those  rules."  And  a  court  of  law  will  g^ve  credit  to  the 
reasons-  stated  in  the  judgment  of  a  foreign  court,  as  those  upon 
which  the  sentence  was  founded,  as  (to  put  an  instance  illustra- 

(q)  Baring  t  Claggett,  3  Bob  &  Pul  SOI .    Taunt  S5  S  C  in  error.    1  Smith,  S7t  8  C. 
Bemardi  t  Motteux,  Dougl  554  or  575.         S  Taunt  51 1,  512. 
(r)  Bolton  V  Gladstone,  6  Eaat,  155.   t 
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tire  of  the  question  under  consideration,  though  not  precisely  ap- 
plicable to  the  case  of  a  warranty  of  neutrality,)  if  a  ship  be  con- 
demned for  a  breach  of  the  law  of  nations  in  carrying  simulated 
papers,  the  insured  will  not  be  allowed  to  controvert  the  fact  so 
stated,  {s)  So  a  judgment  of  condemnation  against  a  vessel  for  a 
breach  of  blockade,  affords  conclusive  evidence  that  the  ship  had 
violated   the  blockade,  (t) 

The  law  must  be  the  same  when  the  question  concerning  the 
legality  of  a  prize  turns  upon  the  construction  of  a  treaty ;  for  this 
is  a  matter  within  the  province  of  a  Court  of  Admiralty,  and  a 
court  of  law  cannot  enter  into  a  review  of  the  sentence  of  a  fo- 
reign court  of  competent  and  exclusive  jurisdiction,  or  unravel  a 
point  which  it  has  professed  to  decide.  In  a  case,  therefore, 
♦where  a  ship  warranted  American  was  condemned  in  a  Frencli 
Court  of  Admiralty  for  want  of  a  role  (P  equipage  or  muster-roll, 
which  the  Court  adjudged  to  be  requisite,  within  the  meaning  of 
the  treaty  between  France  and  America^  the  sentence  was  held  to 
be  conclusive  against  the  warranty  of  neutrality,  although  in  fact 
the  ship  was  American,  and  the  role  (f  equipage  was  not  required 
by  any  treaty,  but  merely  by  a  private  French  ordinance,  (tt) 
And  so  where  a  foreign  court  of  prize  professed  to  condemn  a 
ship  and  cargo,  on  the  ground  of  an  infraction  of  a  treaty,  in  not 
being  properly  documented  as  required  by  the  treaty  between  the 
captors  and  the  captured,  such  sentence  was  deemed  conclusive 
against  a  warranty  of  neutrality,  although  inferences  were  drawn 
from  ex  parte  ordinances,  in  aid  of  the  conclusion  of  such  infrac- 
tion of  the  treaty,  {x)  It  is  now  decided,  that  the  question  of 
prize  or  no  prize,  though  foolishly  reasoned  by  the  foreign  court, 
is  nevertheless  concluded  by  their  judgment,  (y) 

But  although  the  sentence  of  a  foreign  prize  court  condemning 
the  ship  or  cargo  as  enemy's  property,  or  condemning  it  as  lawful 
prize,  for  having  violated  the  law  of  nations  or  the  faith  of 
treaties  is  admissible,  and  indeed  conclusive  to  falsify  the  war- 
ranty of  neutrality,  yet  the  same  effect  cannot  be  given  to  a  sen- 
tence which  condemns  a  ship  or  goods  on  account  of  the  violation 
of  some  private  ordinance  of  a  belligerent  power,   which  was  in 

(f)  Homey er  v  Lushington,   15  East,    reasons  of  condemnation.    Vide  et  4  M 
46.    3  Campb  85  S  C.     Oswell  and  0th-    &  S  147,  150,  as  to  the  extent  to  which  a 
err  Vigne,   15  East, 70.     And    see  Bell    sentence  is  evidence, 
and  Others  v  Broomfield,  15  East,   364,        (t)  Everth  v  Hannam,  8  Marsh,  72.     5 
In  Christie  v  Secretan,  8  T  R   192,  where    Taunt  375  S  C. 

there  was  no  warranty  of  neutrality,  and  a  (u)  Geyer  v  A^ilar,  7  T  R  681.  Bar« 
■enteoce  was  produced  which  condemned  ing  and  Others  v  Roy  Exch  Ass,  6  East, 
the  goods  as  prize,  on  the  ground  that  99  infra.  Vide  Price  and  Others  t  Bell, 
they  were  enemy's  property,  stating  as  1  East,  663.  And  see  Barzillay  v  Lewis, 
the  premises  which  led  to  that  conclusion,  8  T  R  441.  Park  Ins  526,  where  a  ship 
that  the  ship  had  no  muster-rolls,  &c.  it  warranted  Dutch  property  was  condemnea 
was  held  that  the  adjudication  of  the  goods  for  want  of  a  sea  brief  and  passport,  as  re- 
as  enemy's  property  was  concfusive,  quired  by  the  treaty  of  Utrecht,  and  th« 
(thoQffh  not  material  to  the  question  at  is-  sentence  was  held  conclusive. 
sue,)  bat  that  the  facts  of  the  ship  having  (x)  Baring  and  others  v  Roy  Eich  Ass. 
no  master-rolls,  &c.  were  not  conclusive.  5  Last,  99.  Baring  and  Others  v  Chris- 
Sed  vide  14  East,  394.  15  id  371.  5  Id  tie,  5  East,  398.  3  Bos  &  Pul  208. 
155.  3  Bos  &  Pul  216.  2  Esp  Rep  700,  (y)  Verba,  Mansfield,  C  J,  in  Sifiken  w 
as  to  the  •fleet  and  constrncUon  of  the    Lee,  2  Boi  h.  Pul  N  R  489. 
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no  degree  binding  on  the  insured,  and  the  infringement  of  which 
could  not  therefore  be  any  breach  of  neutrality.  The  warranty 
of  neutrality  does  not  induce  any  necessity  to  comply  with  the  pe- 
culiar regulations  of  belligerent  powers.  For  if  a  ship  be  captured, 
and  the  question  be,  whether  she  is  neutral  or  not,  the  general 
rule  for  judgment  and  deciding  on  that  point  is  the  law  of  na- 
tions, subject  to  such  alterations  and  modifications  as  may  have 
been  introduced  by  treaties  ;  but  where  the  law  of  nations  has  not 
been  departed  from  by  mutual  agreement,  that  is  the  general  rule 
for  deciding  all  questions  on  matters  of  prize.  If,  therefore,  it 
^appear  from  a  sentence  of  condemnation,  that  it  was  not  founded 
upon  the  violation  of  any  rule  obligatory  upon  the  insured  by  the 
law  of  nations  or  by  treaty,  but  simply  upon  the  breach  of  some 
private  ordinance,  which  the  insured,  as  subjects  of  a  neutral  state, 
were  not  bound  to  observe,  an  adjudication  upon  a  ground  like 
this  cannot  falsify  the  ship's  neutrality.  For,  as  observed  by  Lord 
Kenyon,  it  is  not  competent  to  one  nation  to  add  to  the  law  of  na- 
tions by  its  own  arbitrary  ordinances,  nor  consequently  to  acquire 
to  itself  the  property  of  other  countries,  by  condemning  it  for  the 
infringement  of  its  municipal  laws.  And  therefore,  where  a  ship 
warranted  American  was  condemned  in  a  French  court  of  prize, 
because  the  ship,  as  the  sentence  stated,  was  destined  for  the  Eng- 
lish Islands,  had  been  hired  and  loaded  in  London,  and  had  on  boani 
some  barrels  of  gunpowder,  wherefore  the  said  court  did  adjudge  the 
ship  to  be  good  prize,  this  sentence  was  held  to  afford  no  evidence 
against  the  warranty  of  neutrality,  (a)  If,  said  Lord  Kenyon,  the 
French  Court  of  Admiralty  had  stated  in  their  sentence,  that  they 
condemned  the  goods  because  they  were  enemy's  property,  I 
should  have  considered  myself  bound  by  their  decision ;  but  they 
have  assigned  other  reasons  for  their  adjudication.  So  where  a  ship 
warranted  Danish  .was  condemned  in  a  French  court  of  prize, 
because  the  chief  officer  was  a  Scotchman  and  an  enemy,  this  waB 
held  by  the  Court  of  King's  Bench  to  afford  no  evidence  against 
the  warranty,  for  the  condemnation,  as  it  appeared  to  the  judges 
of  the  King's  Bench,  was  professedly  founded,  not  on  any  ground 
consistent  with  the  law  of  nations,  but  on  a  French  arrety  which 
was  merely  a  private  ordinance.  (6)  If  the  sentence  had  con- 
demned the  ship  as  enemy's  property,  or  as  not  being  Danish  prop- 
erty, or  as  having  infringed  the  obligations  of  neutrality,  or  gene- 
rally as  good  prize,  the  adjudication  would  have  been  conclusive  ; 
nor  could  evidence  have  been  adduced  in  contradiction  to  the  sen- 
tence, or  to  shew  that  the  vessel  *was  in  fact  Danish,  had  been 
documented  as  such,  and  had  observed  the  obligations  of  neutral- 
ity, (c)    And  so  where  an  American  ship  was  condemned  in  a 

(a)  Calvert  t  Bovill,  7  T  R  523.    8  T  and  see  the  cases  there  fully  explained  by 

R  444.    But  see  as  to  the  mode  in  which  Lawrence,  J.    Bird  and  Others  ▼  Apple* 

foreign  sentences  are  to  be  construed,  3  ton,  8  T  R  568  S  P.    6  East,  105.    These 

Bos  &  PuI216.    5  East,  155.    STaant  cases  apply  in  principle,  whether  the  eon- 

85  S  C. ;  and  per  Lord  Eldon,  3  Boi  &  struction  given   to  particular    senteneee 

Put  545,  546.  was  correct  or  not. 

(6)  PoUard  t  Bell,  8  T  R  434,  437,449  ;        (e)  Id  ibid. 
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French    court  of  prize  for  want  of  a  passport  for  the  voyage, 
whereas  the  treaty  between  Jimmca    and  France  only  required 
passports  to  be  renewed  annually,  the  insured  were  held  to  be 
entitled  to  recover,  for  the  sentence  was  not  considered  as  im- 
porting that  the  ship  had  violated  the  treaty,   but  merely  that  it 
had  violated   certam  ordinances  of  France,  {d)     And  so  in  a  case 
which  occurred  in  the  time  of  Lord  Mansfield,  where  it  appeared 
from  the  sentence  of  the  foreign  court,  to  be  doubtful  whether  the 
adjudication  was  founded  on  the  ship's  being  enemy's  property,  or  on 
the  authority  of  a  French  arrets  by  which  the  vessel  would  have  been 
liable  to   condemnation,  on  the  mere  ground  of  the  papers  having 
been  thrown  overboard,  the  Court  of  King's  Bench  held  that  the  sen- 
tence was  not  conclusive,  on  account  of  its  ambiguity,  {e)     So  it 
has  been  ruled,  that  a  sentence  is  only  evidence  of  what  it  expressly 
affirms,  and  not  of  matters  which  may  be  gathered  from  it  by  infer- 
ence.    And  therefore,  where  a    sentence  condemned   a  ship    as 
good  and  lawful    prize,    because,    as  it  was    stated,  it  resulted 
evidently   from  the  papers  on  board,  Ihat  the  expedition  of   the 
said  ship  and  her  cargo,   &c.    were   for    the   account  of  certain 
roerchalits    of  London^   who  had,    to  mask   the   English  proper- 
ty (/)     of   the  outfit,   borrowed    the    American    flag,   &c.,  this 
sentence    was  held  not  to  falsify  a  representation  that    the  ship 
was  American,  (g)     Nor  is  a   sentence    of  condemnation    avail- 
able, *if  it  appear  that  the  court    was    not  constituted  according 
to  the  law  of  nations.      Thus,    the    sentence  of  a  foreign    prize 
court,  held  in    the  territories  of  a  belligerent  or  his  ally  in  the 
war  is  valid,  {h)  for  the  jurisdiction  of  such   a  court  is  warranted 
by  the  law  of  nations.     But  the  sentence  of  a  Court  of  Admiralty, 
sitting  under  a  commission  from   a   belligerent  power  in  a  neutral 
country,  is  not  valid,  although  acquiesced  in   by  tbe  neutral  go- 
vernment, (i)     This  is  the  rule   in  the  Court  of  Admiralty,  which 
has  peculiar  jurisdiction  in  questions  of  this  nature,  and  it  is  consid- 
ered  binding  in  a  court  of  common  law,   in   the  same  manner  as  a 
decision  in  a  court  of  common  law  on   a  question  of  real  property 
would  be  considered  binding,  if  the  same  question  should  incidental- 

(^  Price  V    Bell,  1    East,  S63.    Here  on  a  right  principle,  qatere,  if  the  sentence 

there  was  no  express  warranty  of  neutrali-  as  framed  woula  not  have  been  concla- 

t  J,  but  the  point  in  judgment  was,  that  the  sive  against  a  warranty  of  neutrality,  5 

sentence  was  not  conclusive.    Ctusere,  if  East,  1 55  and  last  note.    But  as  the  ship 

the  sentence  would  not  now  be  considered  was  only  represented  as  American,  the  sen- 

as  founded  on  the  breach  of  the  treaty,  tencc  was  on  that  ground  not  conclusive, 

and  therefore  conclusive,  vide  5  East,  105,  2  Campb  151. 

155.  (k)  Oddy  v  Bovill,  2  East,  473.     8  Rob 

(c)  Bernardi    v  Mottcux,  Dougl    575.  AR210n.    Ante  312. 

Observed  upon  by  the  judges,  3  Bos  &  Pul  (t)  Havelock  v  Rockwood,  8  T  R  268. 

517,  527.     8  T  R  441.    But  eemb  that  the  Case  of  the  Flad  Ojren,  id  270  note  {a).  1 

sentence,  as  it  appeared  in  Doupl,  would  Rob  A  R  135.    2  id  209.    Donaldson  ▼ 

now  be  deemed  conclusive.     5  East,  155.  Thompson,  1  Campb  429;  and  see  the 

2  Taunt  85.    2  Bos  &  Pul  N  R  489  and  observation  on  the  case  of  Smith  ▼  Sur- 

ante,  315.  ridge,  4  Esp  26.     1  Campb  433  note  (a). 

(/)  1  Campb  418  ;    and  see  EveKh  v  A  -country   is  to   be  considered  neutral 

Hannam,  6  Taunt  375.    2  Marsh  Rep  72  which  mamtains  the  form  of  an  indepen« 

S  C.  dent  government,  although  the  territory 

(g)  Fisher  v  Ogle,  1  Campb  418.    But  may  be  occupied  by  the  forces  of  a  bellig- 

al though  this  case  may  have  been  decided  erent,  id  ibid. 
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ly  arise  in  one  of  our  civil  law  courts.  Nor  is  the  sentence  of  a 
foreign  Court  of  Admiralty  conclusive  in  the  case  of  a  representa- 
tion, as  it  is  in  the  case  of  a  warranty  of  neutrality,  (k) 

Where  the  nature  and  constitution  of  the  foreign  court,  and 
the  reasona  upon  which  the  sentence  was  founded  do  not  appear 
upon  the  face  of  the  adjudication,  it  seems  that  the  stile  of  the 
court  and  general  nature  of  its  jurisdiction  as  well  as  the  procis 
verbal  (l)  or  libel,  and  other  proceedings  in  the  particular  cause 
should  be  resorted  to  in  order  to  ascertain  the  ground  and  founda- 
tion of  the  sentence.  Thus  the  proceedings  of  a  court  may  be 
lookedlnto  to  ascertain  whether  the  condemnation  of  a  captured 
▼essel  proceeded  upon  the  ground  of  the  breach  of  some  revenue 
law,  as  smuggling  ;  and  if  our  municipal  courts  may  look  into 
the  sentence  to  see  whether  the  breach  of  a  revenue  law  be  the 
ground  of  condemnation,  they  may,  by  a  parity  of  reasonings 
look  into  the  proceedings  to  discover  as  far  as  they  may  be  able 
whether  the  condemnation  was  on  any  ground  not  inconsistent 
with  the  warranty  of  neutrality.  For  the  admissibility  of  a  sen- 
tence of  condemnation  in  evidence  can  only  be  contended  for 
*upon  the  supposition  that  it  contradicts  the  truth  of  the  warranty, 
which  can  only  be  when  the  ship  is  condemned  as  enemy's  pro- 
perty, or  as  not  being  neutral,  or  as  lawful  prize,  &c.  that  is,  for 
some  cause  inconsistent  with  the  warranty,  (m) 

A  sentence  of  condemnation  is  conclusive  although 
Appeal  from  Jt  may  appear  that  by  the  constitution  of  the  court 
■anteoce.  ^^  appeal  lies  to  a  higher  court  of  Admiralty,  and  no  ap- 
peal has  been  instituted  when  the  sentence  is  produced  in  evi- 
dence, (n)  But  if  an  appeal  be  instituted,  and  the  sentence  there- 
upon reversed,  the  effect  of  the  condemnation  is  wholly  destroyed. 
And  if  the  Court  of  Appeal,  on  reversing  sentence  of  condemnation, 
refuse  to  give  damages  and  costs  against  the  captors,  alleging  that 
the  insured  had  violated  a  private  ordinance  in  being  unfurnished 
with  a  certain  document,  the  insured  may  still  recover  against  the 
undervn'iters  for  the  damage  sustained  by  the  detention  of  the  ves- 
sel, which  was  documented  according  to  its  neutral  character,  (o) 
A  sentence  of  restitution  is  not  less  conclusive  than  a  sentence  of 
condemnation,  (p) 

The  conclusive  eflFect  of  a  sentence  of  condemnation  in  a  foreign 
court  may  be  obviated  by  agreement  between  the  parties.  Thus 
where  a  memorandum  of  agreement  was  drawn  up  after  the  policy 
had  been  effected,  stating  that  doubts  had  arisen  whether  the  contract 
contained  a  warranty,  and  declaring  that  in  case  of  capture  or  seizure 
the  insured  before  they  claimed  for  a  loss  must  produce  proof  of  the 
ship  being  American  property,  and  by  bills  of  lading  shew  that  the 

(k)  Yon  Tungeln  ▼  Dabois,  2  Campb  £d.  - 

151.  (o)  Siffkia  V  Lee,  8  Bos  &  Pol  N  R  484. 

(I)  Bemardi  ▼  Motteux,  Dougl  575.  Vide  Mollettand  Others  y  Shedden,  13 

On)  Vide  3  Bos  &Pul  525,  5S6.  East,  304. 

(n)  Tyson  ▼  Qumcyi  3  T  R  478, 479.  (p)  Per  Heath,  Jus,  f  Bos  &  Pul  N  R 

See  the  observations  of  Lord  Mansfield  489. 
in  Bernard!  v  Motteuz,  Douel  559,  Old 
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cargo  had  been  shipped  on  account  and  risk  of  A.  B.,  npon  winch 
the  underwriters  agreed  to  settle  by  giving  .bills  at  four  months  for 
the  amount  of  their  subscriptions,  in  full  dependence  that  the  insured 
would  use  their  best  endeavors  to  recover  the  property,  as  for  account 
of  the  shippers :  it  was  held  that  on  proof  being  produced  that  the 
•hip  was  American  property,  and  the  cargo  shewn  by  bills  of  lading 
to  have  been  shipped  on  account  and  risk  of  A.  B.,  the  assured  were 
entitled  to  recover  on  a  loss  by  capture,  notwithstanding  the  pro- 
duction *by  the  underwriters  of  a  French  sentence  of  condemnation 
to  falsify  the  warranty,  (q)  It  was  observed  by  Lord  Eldon  and 
other  learned  judges,  although  some  of  the  judges  entertained  a 
contrary  opinion,  that  the  intention  of  the  parties  seemed  to  be  this, 
that  if  the  policy  did  contain  a  warranty  of  American  property, 
yet  that  it  should  not  be  so  construed  as  to  preclude  the  insured  in 
case  of  a  loss  from  proving  the  ship  and  property  to  be  American, 
even  though  a  French  sentence  should  condemn  them  as  not  being 
American.  Considering  that  in  case  of  capture,  that  capture  might 
be  followed  by  condemnation  or  acquittal,  the  underwriters  agreed 
that  without  regard  to  the  consequences  of  that  event,  they  would, 
on  the  proofs  alluded  to  being  produced,  pay  within  a  definite 
period.  Those  proofs  were  to  satisfy  the  underwriters  of  two  points, 
viz.  that  the  ship  was  an  American  vessel,  and,  that  the  cargo  was 
shipped  on  account  of  Messrs.  A.  B.  It  is  observable  also  that  on 
the  latter  point,  the  only  proof  required  was  the  bills  of  lading ; 
whereas  if  the  insured  were,  notwithstanding  that  agreement,  to 
remain  under  all  the  legal  difficulties  to  which  they  would  have  been 
exposed  if  no  such  agreement  had  been  entered  into,  the  mere  bills 
of  lading  izught  not  have  been  proof  of  the  fact,  which,  under  the 
agreement,  they  were  brought,  forward  to  establish.  And  although 
the  sentence  of  a  foreign  Court  of  Admiralty  is  conclusive ;  yet 
other  media  of  proof  may  of  course  be  resorted  to  in  support  or  in 
denial  of  the  ship's  neutrality  where  no  sentence  has  taken  place. 
When  there  b  no  sentence  of  condemnation,  as  must  be  the  case 
when  the  loss  happens  by  fire  or  storm,  or  other  like  accident,  and 
not  by  capture  or  seizure,  the  fact  of  the  ship's  neutrality  must  be 
established  by  general  evidence,  (r)  To  prove  a  warranty  that  a 
ship  was  of  a  particular  nation  (e.  g.  the  Danish)  it  is  prima  facie 
sufficient  to  shew  that  the  master  addressed  himself  in  port  to  the 
Consul  belonging  to  that  country,  and  that  he  usually  carried  the 
Danish  flag.  {$) 

*3.  When  a  warranty  is  inserted  that  the  ship  or 
shi^Tsa^ty.        goods  were  safe  on  a  particular  day,  the  warranty  is 

satisfied  if  they  were  in  safety  at  any  time  on  that 
day  ;  and  although  the  policy  is  subscribed  on  the  same  day,  and 
a  loss  has  taken  place  before  the  subscription,  the  underwriters  will 
still  be  liable.     For  the  usual  terms  of  the  policy  render  the  insurer 

(q)  Lothian  and  Others  v  Hendcraon  8  T  R  230, 2S1,  &c. 

and  Othera,  in  Dom  Proc  3  Boi&  Pul  499.  (s)  Arcangelo  v  Thompson,  S  Campb 

(r)  See  the  language  of  Grose,  Jus  3  S80,  and  see  £verth  t  Tunno,  1  Stark  508. 
Boe  9l  Pni  534,  see  post  as  to  evidence,  and 
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liable  for  the  property  lost  or  not  lost,  aad  the  qualification  intro- 
duced by  a  warranty  of  its  safety  on  a  particular  day  cannot  be 
referred  to  the  time  at  which  the  policy  is  subscribed  ;  but  it  is  satis- 
fied if  the  subject  matter  were  in  safety  at  any  time  on  that  day.  (t) 
The  rule  is  that  a  warranty  must  be  lilerally  complied  with ;  but  if 
it  be  so,  that  is  sufficient.  A  policy  from  port  of  H.  with  a  warran- 
ty that  she  was  safe  on  that  day,  means  that  she  was  safe  in  the 
port  of  H.  on  that  day,  1  M.  &  M.  81. 

3.  When  a  ship  is  warranted  to  sail  on  or  before  a 
tosaS."^^  certain  day,  it  is  necessary  in  order  to  satisfy  the 
warranty  that  she  should  set  sail  by  the  appointed 
time  in  a  state  of  preparation  and  equipment  for  the  voyage.  This 
species  of  warranty  is  not  complied  with  by  the  ship's  raising  her 
anchor,  getting  under  sail,  and  moving  onwards,  unless  those  acts 
are  done  as  the  commencement  of  the  voyage,  and  every  thing  is 
then  ready  for  its  prosecution.  Where  a  ship  has  left  the  port,  in  an 
incomplete  state  of  equipment,  intending  to  stop  at  some  other  place 
to  obtain  her  clearance  or  necessary  papers,  to  take  in  water  or  pro- 
visions, to  complete  her  cargo,  or  for  any  other  preliminary  purpose^ 
she  cannot  be  considered  as  having  sailed,  within  the  warranty. 
Thus  a  warranty  to  sail  on  or  before  the  28th  of  October  inserted 
in  a  policy  on  goods  at  and  from  Portneuf  to  London^  was  holden 
not  to  be  satisfied  by  the  ship's  dropping  down  from  Portnet^  out 
the  26th  with  an  incomplete  crew,  and  proceeding  from  thence  to 
Quebec,  where  she  completed  her  crew  and  did  not  obtain  her 
clearances  till  the  29th  of  October,  (u)  The  ship's  dropping 
down  from  Portneuf  on  the  26th  could  not  be  considered  as  the 
commencement  of  the  voyage  but  only  as  preparatory  to  it ;  and 
although  the  policy  attached  at  and  from  Quebec,  yet  the  ship  had 
not  sailed  within  the  meaning  of  that  word  in  the  warranty  until 
*she  had  left  Quebec  and  sailed  equipped  for  the  voyage.  But  the 
construction  of  the  warranty  may  be  governed,  with  reference  to 
the  point  at  which  a  ship  is  to  be  considered  as  having  sailed,  by  the 
usage  of  trade.  Thus  in  the  case  of  ships  sailing  from  Demata/rc^  it  is 
usual  for^small  vessels  to  take  in  and  discharge  their  cargoes  in  the  riv- 
er which  belongs  to  that  island  ;  while  large  vessels,  on  the  other  hand^ 
usually  take  in  and  discharge  part  of  their  cargoes,  at  the  outside  of 
the  shoal  which  lies  off  the  coast  of  Demarara  and  about  ten  miles 
out  at  sea.  When  goods  were  laden  on  board  a  small  vessel  whicli 
completed  its  cargo  in  the  river,  and  the  captain  having  obtained  bis 
clearance  and  set  sail,  proceeded  down  the  river  and  about  two  miles 
out  to  sea  on  the  first  of  August ;  the  warranty  to  sail  by  that  time 
was  holden  to  be  satisfied,  although  the  ship  did  not  cross  the  shoal 
till  the  3d  of  August,  shortly  after  which  she  was  lost ; — (he  policy 
being  at  and  from  Demarara  to  London  on  goods  in  ship  or  ships 
warranted  to  sail  from  Deniarara  on  or  before  the  1st  of  Jiugust.  {x) 

(t)  Blackhuret  v  Cock  ell,  3  T  R  360.  and  Cluebec  was  the  nearest  place  for  that 

(u)  Ridfldale  and  Otherd  v  Newnham,  purpose.    V  etCowp609. 

3M&  S  456.    4Campb  111  S  C.    No        (x)  Lang  and  Others  v  Anderdon,  3  B 

clearances  could  be  obtained  at  Portneuf,  &  C  495 . 
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This  Tessel  sailed  from  the  river  in  a  complete  state  of  equipment ; 
if  she  liad  intended  to  take  in  part  of  her  cargo  at  the  outside  of  the 
shoal,  her  leaving  the  river  would  not  have  been  a  sailing  ;  but  it 
was  only  in  the  case  of  larger  vessels  that  the  practice  prevailed  of 
not  taking  in  their  full  cargoes  till  they  arrived  at  the  outside  of  the 
shoaL  The  proper  effect  of  such  a  usage  can  of  course  only  extend 
to  those  cases  which  fall  under  the  usage.  But  when  a  ship  being 
in  a  full  state  of  equipment  sails  on  her  voyage  at  the  appointed  titne^ 
the  warranty  is  satisfied,  although  an  accident  may  occur  almost  im» 
mediately  afterwards  to  delay  her  progress.  And  where  a  ship  in- 
sured at  and  from  Jamaica  to  London,  and  warranted  to  sail  at  a 
certain  time,  set  sail  from  St.  Am^e^a  in  Jamaica  before  the  time,  with 
ail  her  cai^o  and  clearances  on  board,  and  proceeded  to  BluefieldSf 
another  port  in  the  same  island  for  the  purpose  of  joining  the  con- 
voy which  was  ready  at  that  place,  the  warranty  was  holden  to  be 
satisfied,  although  the  ship  was  detained  at  Bluefields  by  an  embargo 
beyond  the  time  specified  in  the  warranty,  (y)  The  *Court  ob- 
served that  it  was  a  question  of  fact  whether  the  voyage  commenced 
when  the  ship  sailed  from  SL  Ame^s ;  and  they  were  of  opinion 
that  the  voyage  commenced  at  that  time.  That  when  the  ship 
sailed  from  St.  Aimers,  she  had  no  view  or  object  whatsoever  but  to 
make  the  best  of  her  way  to  England  ;  and  she  touched  nt  Bluefieldsy 
only  as  being  the  safest  and  best  course  under  the  then  circum- 
stances of  navigation  to  England.  That  eveiy  other  ship,  under  the 
same  circumstances,  looked  upon  the  touching  at  Bluefieldsy  where 
the  convoy  then  lay  ready,  to  be  the  safest  course  of  navigation  from 
Jamaica  to  England  ;  and  that  it  would  have  been  unwise  and  im- 
prudent for  any  ship  not  to  have  touched  there.  The  great  distinc- 
tion was  this,  that  she  sailed  from  St.  Anne^s  for  England  by  way 
of  Bluefields  ;  and  that  it  was  not  a  voyage  from  St.  Arme^s  to  jS/tie- 
Jieldsy  with  any  view  or  object  distinct  from  the  voyage  to  England. 
If  she  had  gone  first  to  Bluejields  for  any  purpose  independent  of  her 
voyage  to  England ;  to  have  taken  in  water,  or  letters,  or  tp  have 
waited  for  convoy,  none  being  ready  there,  the  warranty  would  not 
have  been  satisfied.  So  where  a  ship  insured  at  and  from  Guada- 
loupe  to  Havre,  and  warranted  to  sail  on  or  before  the  3 1st  of  De- 
cember, having  obtained  her  cargo  and  all  her  papers,  left  her  port 
of  loading  before  the  day,  and  sailed  to  another  part  of  the  island,  in 
the  direct  course  of  her  voyage,  with  the  view  of  joining  convoy, 
and  takuag  on  board  the  governor's  dispatches  for  France ;  the 
warranty  was  held  to  be  satisfied,  although  the  governor  detained 
her  beyond  the  day,  and  although  it  was  a  condition  inserted  in 
one  of  the  clearances,  that  she  should  pass  that  way  to  take  the 
orders  of  government,  {z)  So  where  a  policy  is  effected  at  and 
irom  Surinam,  and  all  or  any  of  the  West  India  Islands  to  Lon^ 
dan,   and  the  ship  is  warranted  to  sail  on  or  before  the  ist  of 

(y)  Bond  y  Nutt,   Cowp  601.    Doo^I  (z)  Thelluson  v  Ferguson,  Dougl  346. 

352  old  ed     n  9    S  C.    Recognized  in  Cowp  607,  where  this  case  is  supposed  to 

Thelluson  v  Fletcher,  and  Thelluson  y  have  been  referred  to  by  Lord  Mansfield, 

Staples,  id  ibid.  as  the  Grenada  case. 
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August,  the  warranty  is  satisfied  by  the  ship's  sailing  from  her 
final  port  of  loa£ng  in  the  West  Indies  on  the  homeward  Toyage, 
on  or  before  the  specified  time,  although  she  afterwards  touch  at 
another  of  the  West  India  Islands  to  join  convoy,  (a)  Where  the 
ship  did  not  sail  till  after  an  embargo  had  been  actually  published, 
and  the  captain,  immediately  after  crossing  the  bar  of  the  harbour, 
^returned  to  make  a  protest,  and  knowingly  sent  bis  ship  into  the 
embargo,  the  warranty  was  still  holden  to  be  satisfied  ;  it  appear- 
ing from  the  captain's  evidence,  which  was  believed  by  the  jury, 
that  he  expected  the  embargo  would  be  taken  oflf  and  that  he 
should  be  allowed  to  proceed  on  the  voyage,  (b) 

A  warranty  to  sail  is  complied  with,  if  the  ship,  being  fully 
equipped  for  the  voyage,  break  ground,  and  get  under  weigh  by 
the  appointed  time.  But,  in  practice,  there  is  a  difierence  of  con- 
struction between  the  words  *  warranted  to  m/,'  and  the  words 
*  warranted  to  depart^*  on  or  before  a  certain  day.  The  latter 
phraseology  appears  to  have  been  adopted  about  the  year  1787,  in 
the  policies  of  the  Royal  Exchange  Assurance  Company,  on 
account  of  doubts  which  had  arisen  concerning  the  meaning  of  the 
clause,  warranted  to  sail.  A  warranty  to  depart  requires  that  the 
vessel  shall  be  completely  out  of  the  port  from  which  the  voyage 
is  to  commence  by  the  time  specified.  Therefore,  where  a  ship, 
being  insured  at  and  from  Memelj  and  warranted  to  depart  on  or 
before  the  15th  of  September,  obtained  her  clearances,  and  set 
sail  on  her  voyage  before  that  day,  but  was  detained  within  the 
harbour  by  contrary  winds  till  afterwards,  the  warranty  was  not 
complied  with,  (c)  If  the  ship  had  been  warranted  to  *  saiP  on  or 
before  the  15th  of  September,  she  would  have  satisfied  the  war- 
ranty by  the  course  adopted ;  but  she  had  not  satisfied  the  war- 
ranty to  ^  depart,'  which  required  that  she  should  leave  the  port  of 
Memel  on  or  before  the  day  mentioned  in  the  warranty.  [In  a 
recent  case,  the  terms  of  the  warranty  were,  warranted  to  saU  from 
Demarara  on  or  before  the  1st  of  August,  1823  ;  and  it  was  con- 
tended that  this  clause  ought  to  receive  the  same  construction  as 
the  phrase,  warranted  to  depart,  and  that  the  ship,  which  had  com- 
pleted her  cargo  in  the  river,  and  proceeded  two  miles  out  to  sea 
in  due  time,  but  had  not  passed  the  shoal  at  the  outside  of  which 
large  vessels  were  accustomed  to  complete  their  cargoes,  till  after 
the  stipulated  period,  had  not  satisfied  the  terms  of  the  policy.  (<i) 
The  Lord  Chief  Justice  in  giving  judgment  observed,  that  if  the 
^outside  of  the  shoal  had  been  part  of  the  port  of  the  ship's  depar- 
ture, or  in  any  popular  and  general  sense  a  part  of  Demarara^  the 
warranty  would  not  have  been  satisfied  ;  but  in  the  case  before  the 
Court  the  ship  had  left  Demarara  in  due  time,  in  a  full  state  of 
equipment  and  lading ;  and  it  was  impossible  to  say  that  the  war- 
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Wright  ▼  Sbifiher,  S  Campb  247.  Company,  4  Campb  84.    3  M  &  S  461,  in 

last,  515  S  C.  E  B.    1  Marsh  Rep  570.    6  Taunt  941, 

(6)  Earle  ?  Harris,  Douel  352.    Ctuflsre  C  P. 

if  this  be  the  case  cited  by  Lord  Mansfield  (d)  Lang  and  Others  ▼  Anderdon^  3  B 

as  the  Qrenada  case.    Cowp  607.  fc  U  496. 
(c)  Moir  ▼  Royal  Exchange  Assurance 

(*326)  (•826) 
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ranty  was  not  complied  with,  because  it  would  not  have  been 
complied  with  in  the  case  of  some  other  ship  which  might  have 
intended  to  take  in  part  of  her  cargo  at  the  outside  of  the  shoal. 
The  usage  which  had  prevailed  in  the  case  of  large  vessels,  though 
valid  in  its  own  extent,  did  not  alter  the  effect  of  the  warranty 
in  the  particular  instance. 

It  is  scarcely  necessary  to  add,  that  a  warranty  to  sail  or  depart 
by  a  certain  time  must,  like  any  other  species  of  warranty,  be 
strictly  performed.  Thus,  if  a  ship  be  warranted  to  sail  on  the 
Ist  of  August,  and  do  not  sail  till  the  2nd,  the  warranty  is 
broken,  and  the  policy  is  at  an  end.  (e)  Nor  will  any  circum- 
stances, however  urgent,  such  as  the  sudden  want  of  necessary 
repair — ^the  approach  of  an  enemy — ^the  laying  on  of  an  embargo 
— stress  of  weather — or  other  impending  peril,  dispense  with  the 
performance  of  the  condition,  or  render  the  underwriter  liable,  if 
the  terms  of  the  warranty  be  not  observed.  (/)  Thus,  where  a 
ship  insured  at  and  from  Jamaica  to  London^  and  warranted  to 
sail  on  or  before  the  26th  of  July,  was  restrained  from  sailing  at 
that  time  by  the  order  of  the  governor  of  JamaicOy  the  policy 
was  bolden  to  be  void,  although  it  contained  the  usual  clause 
against  restraints  of  princes,  &c.  (g)  No  latitude  or  equity  of  in- 
terpretation can  be  admitted  to  excuse  a  non-compliance  with  an 
express  condition,  (h) 

4.  The  obligation  to  sad  vnth  comay  is  imposed  updn  the  In- 
sured, either  by  the  express  terms  of  a  warranty,  or  by  the  pro- 
visions of  an  act  of  parliament. 

A  war/anty  to  sail  or  to  depart  with  convoy,  is  understood  to 
mean  that  the  ship  shall  sail  with  the  convoy  appointed  by  go- 
vernment for  the  voyage  ;  the  underwriters  cannot  be  supposed  to 
have  intended  that  the  insured  may  select  any  convoy  they  think 
'proper,  when  a  regular  and  public  convoy,  for  the  voyage  has  been 
appointed,  (i)  And  where  a  ship  insured  for  London^  with  a  clause 
for  a  return  of  premium  if  she  sailed  with  convoy  for  Gibrcdtar^  sail- 
ed from  that  place  with  a  convoy  which  was  destined  only  to  go  as 
fair  as  Cape  Finisterre,  the  clause  in  the  policy  was  held  not  to  have 
been  satisfied,  for  it  did  not  mean  any  convoy  which  might  be  met 
with  at  Gibraltar^  for  whatever  part  of  the  voyage  that  might  be, 
but  sailing  with  the  usual  convoy  for  the  voyage.  (A:)  The  insertion 
of  the  words  "  for  the  voyage  '*  is  not  necessary,  for  those  words 
are  implied  in  the  general  expression  "  with  convoy."  And  when 
convoy  is  appointed  by  government  for  the  voyage,  it  is  not  suffi- 
cient to  sail  with  convoy  appointed  for  another  voyage,  although  it 

{eS  Debahn  y  Hartley,  1  T  R  345,  per  should  eeera,  however,  that  this  decision 

Lora  Mansfield.  must  be  understood  of  a  case  where  there 

(/)  Bond  ▼  Nutt,  Cowp  607.     Dougl.  is  a  government  convoy  for  the  voyage. 

352  note.  *  Dougl    703.    Eden   v  Parkinson.    Lord 

(g)  fiore  V  Whitmore,  Cowp  764.  Mansfield  said  the  decision  in  Lilly  v  £w- 

^3  ^^'^pfiOS.     Dougl  354,  355  note,  er  was,  that  the  ship  must  sail  with  con- 

€  T  K  710.  voy,  according  to  the  usage  of  the  trade, 

(t)   Cohen  ▼  Hinckley,  1  Taunt  849.  that  is,  with  convoy  destined  to  go  as  far 

8  Ben  Bla551.    Dougl  78  and  infra.  as  usual  in  that  voyage,  8  Hen  Bla  554  ; 

(A)  Lilly  V  Ewer,  Dougl  78,   75*    It  and  infra,  as  to  the  termimu  ad  quern, 

(*S27) 
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may  be  bound  upon  the  same  course  for  a  great  part  of  the  way.  (2) 
Nor  is  it  any  excuse  for  not  sailing  with  convoy,  that  the  ship  was 
prevented  by  the  weather  from  joining  the  convoy,  (m) 

It  does  not,  however,  appear  to  be  absolutely  neces- 
What  is  join-  sary,  that  the  ship  insured  should  break  ground  at  the 
ing  convoy,  same  time  as  the  convoy,  if  the  master  be  fairly  within 
the  intended  protection,  and  have  used  due  diligence 
to  avail  himself  of  it.  (n)  Thus,  a  ship  was  considered  as  having 
^sailed  with  convoy,  which  joined  and  received  sailing  instruc- 
tions within  the  limits  of  the  port,  although,  in  consequence  of  the 
master's  being  unable  to  procure  a  pilot,  the  convoy  dropped  down 
fifteen  leagues  before  her  with  the  greater  part  of  the  fleet  under  its 
protection,  (o)  Where  the  master  was  guilty  of  culpable  negli- 
gence, in  not  weighing  anchor  according  to  a  signal  given  to  him,  so 
that  his  ship  did  not  get  under  weigh  till  two  hours  after  the  convoy, 
the  warranty  was  held  to  be  broken.  The  facts  of  this  case  evinc- 
ed the  necessity  of  a  prompt  attention  to  the  orders  of  the  convoy, 
for  in  consequence  of  the  master's  delaying  to  weigh  anchor,  the 
vessel  was  captured,  (p) 

Places  of  join-  The  warranty  is  satisfied  if  the  ship  join  convoy  at 
ing  or  leaving  the  usual  place  of  rendezvous  ;  for  a  warranty  of  this 
convoy,  nature  must,  from  the  necessity  of  the  case,  be  con- 

strued with  reference  to  the  usage  of  trade,  and  the  orders  of 
government  under  which  convoys  are  appointed  and  regulated,  (q) 
And  therefore,  a  warranty  to  .depart  with  convoy  in  a  policy  from 
London  to  the  East  Indies^  is  satisfied  by  the  ship's  joining  con- 
voy in  the  Downsy  that  being  the  usual  place  of  rendezvous,  (r) 
And  so,  a  warranty  to  depart  with  convoy  in  a  policy  from  London 
to  Gibraltary  has  been  held  to  be  satisfied  by  the  ship's  joining 
the  convoy  for  the  Gibraltar  trade  at  Spithead.  The  under- 
writers indeed  insisted  in  this  case,  that  as  there  was  a  war  with 
France  at  the  time,  the  ship  should  not  have  ventured  through 
the  Channel^  but  have  waited  in  the  Downs  for  an  occasbnal 
convoy.     And  many  merchants  and  office-keepers  were  examined 

(Q  Cohen  v  Hinckley,  1  Taunt  249,  owner  for  not  sailing  with  convoy  aceord- 

253.    Per  Heath,  J.  ing  to  his  undertaking,  in  coneequence  of 

(m)  Sanderson  and  Others  v  Busher,  4  which  the  owner  of  the  goods  lost  the  be- 

Campb  54,  56  n.    Early  in  the  morning  nefit  of  a  return  of  premium,  to  which  he 

most  of  the  fleet  dropped  down  the  river,  would  have  been  entitled  if  the  ship  had 

and  joined  the  ship  of  war  lying  o fi*  the  sailed  with  convoy.    See  infra  332,  that  a 

bar.    But  the  Jane,  the  ship  insured,  did  separation  by  stress  of  weather    in  the 

not  leave  her  moorinffs  till  mid-day.    If  course  of  the  voyage  is  excused  ;  and  as  te 

the  wind  had  continued  as  it  then  was,  she  the  effect  of  not  obtaining  sailing  instmo- 

would  have  come  up  with  the  convoy  with-  tions,  infra,  328. 

out  difficulty,  but  it  became  auite  calm,  (n)  4  Campb  109,  110. 

and  when  she  had  crossed  tne  bar  she  (o)  Ridsdate  and  Others  v  Shedden^  4 

found  a  heavy  sea  setting  in  upon  the  Campb  107. 

shore,  which  drove  her  considerably  to  the  (p)  Taylor  v  Woodness,  Paik,  510  cited 

southward  ;   she  made  every  practicable  and  recognized  by  Lord  Ellenborough,  4 

exertion  to  get  up  to  the  Commodore  in  Ca^npb  109, 110. 

the  night,  but  could  not.    In  the  morning  (q)  Per  Heath,  J,  3 Bos  &  Pul  115. 

she  found  that  the  fleet  had  sailed.    She  (r)  Lethulier's  case,  2  Salk  445.   2  Stra 

followed,  and  without  overtaking  it,  ar-  1251, 1265.    4  Campb  62.    And  see  some 

rived  safely.    The  action  was  brought  by  further  discussion  as  to  the  termmus  •  qim 

the  owner  of  the  goods  against  the  ship-  in  Audley  v  Dufl^  2  Bos  &  Pul  1 11, 116. 

(*328) 
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to  that  purpose.  But  the  Chief  Justice  (Lee)  held  that  the  ship 
was  to  be  considered  under  the  defendant's  insurance  to  a  place  of 
general  rendezvous,  according  to  the  interpretation  of  the  words 
"  warranted  to  depart  with  convoy."  And  he  said,  if  the  parties 
meant  to  vary  the  insurance  from  what  was  commonly  under- 
stood, they  should  have  particularized  her  departure  with  convoy 
from  the  JDoums,  (s)  It  is  sufficient  if  the  ship  join  convoy  at  the 
*general  place  of  rendezvous  of  the  convoy  appointed  for  the 
voyage  insured  ;  and  she  may  sail  at  the  risk  of  the  under- 
writers, without  convoy,  from  the  loading  port  .mentioned  in  the 
policy  to  the  place  of  rendezvous,  althoiigli  there  may  be  a  convoy 
between  the  loading  port  and  place  of  reu  iezvous  for  ships  bound 
on  other  destinations.  (/)  And,  as  the  que.'^uon  whether  a  ship  has 
complied  with  the  warranty  or  not  depends  upon  the  course  pre- 
sctibed  by  the  convoy  for  the  voyage,  it  follows,  that  if  the  com- 
mander on  a  foreign  station  send  a  frigate  to  bring  up  merchant 
vessels  to  a  certain  point,  and  the  ship  iusured  accordingly  sail 
with  the  frigate,  the  warranty  is  satisfied,  although  she  may  be 
separated  from  the  frigate  by  a  storm  before  her  arrival  at  the 
point  of  rendezvous,  and  the  master  judging  for  the  best  proceeds 
directly  forward  to  his  place  of  destination  without  convoy,  (u) 
The  undertaking  in  this  case  was  to  sail  with  convoy  from  the 
coa^t  of  Portugaly  in  a  policy  from  Oporto  to  Lynn ;  Lord  St. 
Vmcenty  the  commander  on  the  Lisbon  station,  being  unable  to 
afford  separate  convoys  to  England  from  all  the  ports  in  Por- 
tngid^  directed  the  Speedy  Cutter  and  King^s  Fisher  to  go  to 
(^forto,  and  convoy  the  trade  from  thence  to  Lisbon,  where  three 
ships  of  war  were  appointed  to  convoy  the  British  fleet  to  Eng^ 
land  and  Ireland.  The  words  "depart  with  convoy  from  Por- 
tuged^^^  which  were  inserted  in  another  policy,  were  admitted  to 
have  precisely  the  same  meaning  as  the  phrase  "  sail  with  convoy 
from    the  coast  of  PorlugaV^ 

The  rule  is  (as  already  noticed),  that  the  ship  must  sail  with 
the  convoy  appointed  for  the  voyage,  or  if  there  be  no  convoy 
for  the  whole  voyage,  then  with  convoy  for  that  part  of  the  voyage 
fw  which  convoys  are  appointed,  {x)  Thus,  where  a  ship  was  in- 
sured from  London  to  St.  Sebastian  in  Spain,  and  the  ship 
sailed  with  convoy  appointed  to  protect  vessels  till  they  arrived 
off  Bilboa,  a  port  near  St,  Sebastian,  the  warranty  was  held  to  be 
satisfied,  (y)  Mr.  Justice  Buller  observed  in  this  case,  that  if  a 
ship  bound  to  the  East  Indies  should  be  warranted  to  sail  with 
*convoy,  and  government  thought  a  convoy  to  the  Cape  of  Good 
Hope  a  sufficient  protection  to  the  East  India  trade,  and  the 
usage   were  for  the  East  India  ships  to  sail  only  with  convoy  to 

(f)  Gordon  v  Morlev,  Stra  1265.  Camp-  254.     Per  Mansfield,  C  J,  and  Lawrence, 

beUvBordieu,  id  ibid.    Cowp  601,  602,  J,  infra. 

603.    2  Stra  1251.     2  Bos  k  Pul  114,        (y)  D'Ejrueno  v  Bewickc,  2  Hen  Bla 

115.  554,  the  ship   was  taken  by  the  French 

H)  Warwick  v  Scott,  4  Campb  62.  between  Bilboa  and  St  Sebastian  ;  and  see 

(tt)  AudleyvDuff,  2  Bos&  Piil  111.  the  instructions  to  the  convoy,  Id;  and 

(*)  Cohen  V  Hinckley,    1   Taunt  253,  see  Cohen  v  Hinckley,  1  Taunt  249,  26^« 

32  (*329)  (*S30) 
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the  Cape^  and  to  consider  that  as  the  East  India  convoy,  and 
no  other  convoy  was  appointed  to  the  Eoit  Indkif  he  should 
hold  that  the  warranty  was  satisfied  by  sailing  with  convoy  to  the 
Cape,  but  it  would  be  otherwise  if  there  were  another  convoy 
to  the  East  Indies,  (z)  The  owner  of  a  ship  when  he  makes  an 
insurance  cannot  know  what  the  orders  of  the  Admiralty  may 
be  with  respect  to  convoys, 

Bailinir  oiders.      ^^^  *  warranty  to  depart  with  convoy  is  not  satisfied 
unless  sailing  instructions  be  obtained  before  the  ship 
leaves  the  place  of  rendezvous,  if  the  master  can  obtain  them  by 
the  use  of  due  diligence,  (o)     The  value  of  a  convoy  appointed 
by  government  in  a  great  measure  arises  from  its  taking  ships  un- 
der its  control  as  well  as  under  its  protection,  (b)    For  all  friends 
are  protected  by  a  British  fleet  whilst  they  are  within  reach  of 
protection  :    but  a    convoy  controls   the  vessels    which  are  en- 
trusted to  its  charge,  and  would  fire  at  them  if  they  mbbehaved.  (c) 
The  use  of  sailing  instructions  is  to  enable  the  convoy  to  address 
the  vessels  under  its  protection  in  language  which  they  understand. 
And  the  reason  of  the  rule  which  requires  that  the  ship  should 
sail  with  the  convoy  appointed    by  government  shews  the  ne- 
cessity of  obtaining  sailing  instructions ;  since  without  them  the 
ship  does  not  stand  in  that  relation  or  under  those  circumstances 
in  which  she  can  take  the  full  benefit  of  the  government  convoy. 
Without  them  the  captain  cannot  answer  signals  ;  he  does  not 
know  the  place  of  rendezvous  in  case  of  a  storm  ;  he  does  not  ia 
effect  put  himself  under  the  protection  of  the  convoy,  and  there- 
fore the  underwriters  are  not  benefitted,  (d)    And  therefore  where 
a  ship  was  warranted  to  sail  with  convoy,  and  it  appeared  that 
on  the  14th  sailing  instructions  were  delivered  at  PortsmxMh  to 
all  such  ships  as  regularly  applied  for  them  ;  but  the  captain  did 
*not  arrive  in  time  to  obtain  them,  or  if  he  arrived  in  time  did  not 
use  such  diligence  as  he  might  have  used  to  obtain  sailing  instruc- 
tions ;  it  was  held  that  the  warranty  was  not  complied  with.  («)    But 
if  the  want  of  sailing  instructions  be  not  attributable  to  the  default 
of  the  master,  the  warranty  is  satisfied  without  obtaining  them.    And 
therefore,  where  the  master  came  up  with  the  convoy  in  time,  but 
was  prevented  by  a  gale  of  wind  from  approaching  either  of  the  ships 
of  war  to  obtain  sailing  orders,  it  was  held  that  the  warranty  was 
satisfied,  and  that  the  master  was  not  obliged  to  go  back  when  he 


(f )  %  Hen  Bla  6S9. 

(a)  Anderson  v  Pitcher  and  Ui,  9  Bos 
St  Pal  164.  3  Esp  124  S  C  ciUog  Hibbert 
T  Pi«ou,  Park  498.  Verdon  v  Wilmot, 
Park  SOO,  &c  France  v  Kirwan,  Park 
SOS  and  see  Webb  y  Thomeon,  1  Bos  & 
PqI  5.    8  Stra  1860. 

IV\  Id  ibid. 

(e)  Eyidenceby  Admiral  Christian  in 
Webb  V  Thompson,  1  Bos  Jc  Pol  6.  8 
id  170. 

(d)  1  Bos  It  Pal  5.    8  Id  109. 

(e)  Anderson  t  Pitcher  and  Uz,  ub  sup. 

(•Ml) 


It  appeared  that  the  master  was  not  on 
boara  his  Teasel  when  it  arrived  at  the 
place  of  rendesvoos,  the  admiral  was  under 
weigh  befora  the  ship  arrired:  and  the 
frigate  left  by  the  admiral  to  bring  up  saeh 
vessels  as  did  not  weu;h  anchor  wito  him, 
was  under  weigh  before  the  master  was 
on  board.  In  consequence  of  this  sailuig 
instructions  were  not  obtained  till  the  ahip 
overtook  the  convoy  en  the  following 
morning,  though  she  had  the  firoteetioii  of 
the  convoy  daring  the  whole  thne. 
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foand  he  could  not  obtain  sailing  orders.  (/)  It  was  said  in  one 
case  OQ  the  trial  of  an  action  on  a  warranted  vessel,  that  although  it 
was  the  practice  of  the  admiralty  to  give  orders  to  the  commanders 
of  convoys  at  SpUkead  to  get  under  weigh  thiily  hours  after  the  wind 
had  been  fair,  in  order  to  give  time  for  the  ships  in  the  Dawns  to  come 
round  ;  yet  that  in  case  of  blowing  weather  it  might  not  be  in  the 
power  of  the  ships  which  came  from  the  Downs  to  obtain  sailing  in- 
structions previously  to  the  convoy  having  set  sail.  But  if  such  a 
case  should  occur,  Lord  Eidon  said  it  would  remain  to  be  considered 
whether  it  might  not  be  said  that  the  ship  departed  with  convoy  as 
far  as  the  circumstances  of  the  case  and  due  diligence  on  the  part  of 
the  master  would  admit,  (g)  And  if  sailing  instructions  be  applied 
for  and  refused  while  the  convoy  is  at  the  place  of  rendezvous,  the 
want  of  them  cannot  be  imputed  as  a  fault  to  the  insured,  nor  con- 
sequently be  any  infringement  of  the  warranty,  (h)  Where  sailing 
instructions  are  under  such  circumstances  refused  by  the  comman- 
der of  the  convoy,  the  presumption  is  that  they  are  so  refused  for  the 
benefit  of  the  trade  which  is  to  be  protected  by  the  convoy.  It  is 
very  usual  to  refuse  them  till  the  fleet  is  out  at  sea ;  and  we  know 
that  La  Motte  who  was  hanged  for  giving  intelligence  to  *the  enemy 
got  possession  of  the  sailing  instructions  in  consequence  of  their 
having  been  given  before  the  departure  of  the  fleets.  It  is  clear 
therefore  that  a  ship  is  not  bound  to  obtain  sailing  instructions  at  all 
events  ;  but  if  they  can  be  obtained  by  due  diligence  she  is  bound  to 
obtain  them,  because  it  then  appears  that  the  convoy  appointed  by 
government  decides  that  under  all  the  circumstances  of  the  case, 
the  place  of  rendezvous  is  the  place  where  they  ought  to  be  ob- 
tained, (t) 

A  ship  warranted  to  sail  or  depart  with  convoy  is  obliged  to  keep 
with  the  convoy,  and  cannot  wilfully  separate  from  it  after  the  com- 
mencement of  the  voyage  without  a  violation  of  the  warranty,  (fc) 
Consequently  if  a  ship  be  insured  at  and  from  a  place  with  liberty  to 
touch  and  stay  at  ports  in  the  course  of  her  voyage,  and  with  a  return 
of  premium  if  the  ship  sail  with  convoy,  the  liberty  is  at  end  if  a  ship 
set  sail  with  convoy  for  the  voyage,  and  she  cannot  afterwards  exer- 
cise the  power  to  touch  and  stay  at  ports  in  her  course.  (Z)  But  if 
a  warranted  ship  once  sail  with  convoy,  a  separation  occasioned  by 
storm  or  other  like  accident  without  the  master's  consent  is  no  breach 
of  the  warranty,  (m)  And  though  in  the  case  oi  Jeffreys  v.  Legen- 
drOy  the  ship  being  separated  from  the  convoy  in  the  VotonSf  and  be- 
ing by  stress  of  weather  driven  into  Faweyt  again  went  out  and  en- 

(/)  Victorin  ▼  Cleere,  t  Stra  1S50.    S  which  expired  with  the  war. 

Bos  St  Pal  169, 170.  (k)  Jefireys  v  Legendra,  3  Ler  3S0.    1 

(S)  S  Bos  &  Pol  171,  17S.  Show  380.    4  Mod  60.    Com  Dig  Mer- 

(S)  Per  Lord  Eidon,  in   Anderson   ▼  chant,  £  9  recognized,  10  Mod  S87  and 

Pitdber,  8  Boa  ft  Pul  170, 171,  citing  Vee-  vide  Mr  Selwyn'a  Nisi  Priue,  940,  941. 

don  ▼  Wilmot,  Park  Ine  600.  (Z)  Audley  v  Duff,  3  Bob  &  Pul  1 14. 

(0  8  Bof  k,  Pul  171  and  see  the  convoy  (m)  Jefireys  v  Len^endra,  3  Lev  380, 

acta,  which  require  niattera,in  danger  of  881.    1  Show  320,336.    SC  4  Mod  58. 

being  boarded  by  the  enemy,  to  make  Big-  S  C  Carth  816.    S  C  8  Silk  443.    S  C. 

uala  to  the  rest  of  the  fleet,  and  if  boarded  Com  Dig  Merchant,  E  9.     Audley  v  Dufl; 

to  deitroy  their  tailing  inBtruetions  under  8  Bob&  Pul  111.    Dougl  78,  74,  708. 
pmalty  of  8002,  43   CJeo   3  c   67  ■  10 
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deavoured  though  iQeiTectually  to  regain  the  convoy  ;  (n)  yet  it  has 
been  determined  that  a  vessel  which  sails  with  convoy,  and  is  driven 
back  by  a  storm  into  her  port  of  clearance,  may  lawfully,  sail  from 
thence  again  with  her  cargo  on  her  voyage  without  waiting  for 
the  next  convoy  from  the  same  port  or  joining  convoy  from  any 
other  port.  Indeed,  if  this  were  not  the  rule  great  inconvenience 
might  ensue  :  for  there  are  many  perishable  commodities  which 
would  be  injured  or  perhaps  lost  by  the  ship's  waiting  for  the  next 
*convoy,  and  it  would  greatly  enhance  the  expences  of  the  ship- 
owners, if  at  every  time  when  a  ship  was  obliged  by  bad  weather  to 
put  back,  she  was  obliged  to  wait  till  a  fresh  convoy  could  be  ob- 
tained, (o)  So  where  the  ship  Ceres  being  insured  from  Oporto  to 
this  country,  was  separated  by  a  storm  from  the  frigate  which  wa» 
conducting  her,  under  the  orders  of  the  commander  on  the  station, 
to  the  general  place  of  rendezvous  of  the  convoy  for  the  voyage, 
and  the  master,  judging  for  the  best,  ran  for  England  and  arrived 
safely  without  convoy,  the  undertaking  to  sail  with  convoy  was 
held  to  be  satisfied,  (p)  But  if  the  state  of  the  weather  be  used 
as  a  pretext  to  cover  a  fraudulent  separation  after  the  ship  has  set 
sail  with  convoy,  the  warranty  is  broken ;  for  it  means  that  the 
ship  shall  not  wilfully  or  fraudulently  separate  from  her  convoy  in 
the  course  of  the  voyage,  (q) 

Warranty  When   a  warranty  to  sail   with  convoy  is  inserted 

^y  ^^^P"  in  a  policy  on  goods,  the  owner  of  the  goods  should 

me^^ant*  require  an  undertaking  to  sail  with  convoy  from  the 
to  sail  with  owner  of  the  ship,  in  order  that  he  may  have  a 
convoy.  remedy  against  the  owner  and  master  if  the  terms  of 

the  warranty  should  not  be  observed.  The  master  of  a  ship,  by- 
virtue  of  his  general  authority,  may  bind  his  owners  by  a  warranty 
to  sail  with  convoy,  and  a  bill  of  ladhig  signed  by  the  captain, 
stating  the  ship  to  be  bound  to  her  port  of  destination  with  con- 
voy, amounts  to  an  undertaking  binding  on  the  owner  that  the 
ship  shall  sail  with  convoy,  (r)  So  the  insertion  of  a  clause  in  the 
advertisement  of  the  ship's  sailing,  by  the  broker,  purporting  that 
it  would  sail  with  convoy,  was  held  by  Lord  Kenyon  to  render  the 
owners  liable,  although  there  was  no  evidence  of  their  having 
authorized  or  assented  to  the  insertion  of  this  clause.  (9)  But  it 
has  been  doubted  whether  sailing  with  convoy  forms  any  part  of 
the  contract  between  the  merchant  and  the  ship-owner,  where  the 
ship  has  been  advertised  to  sail  with  convoy,  but  the  bill  of  lading 
contains  no  such  stipulation,  (t)  The  construction  of  an  under- 
taking *to  sail  with  convoy  given  by  the  ship-owner  to  a  merchant 
is  similar  to  that  which  prevails  in  a  case  of  warranty  to  sail  with 
convoy ;  and  if  the  circumstances  were  such  that  the  ship  might, 

(n)  The  convoy  did  not  come  up,  and  the  and  depart  with  convoy  from  PortugaL 
ship  could  not  return,  but  sailed  on  and        (q)  4  Mod  60,  61.     3  Lev  320,  and  su- 

was  taken  ten  leagues  off  by  a  French  ship  pra. 
of  war.  (r)  Magalhaens  v  Busher,  and  Saunder^ 

(0)  Lainsf  v  Glover,  5  Taunt  49.  son  v  Busher,  4  Carapb  54,  and  note. 

(p)  AudleyvDuff,  2  Bos  &  Pull   111.        (s)  Runquist  v  Dilchell,  SEsp  64. 
There  is  no  distinction  between  the  phrase        (t)  Snell  v  Marryatt,  Abott,  644. 
sail  with  convoy  from  the  coast  of  Portugal, 
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ID  point  of  law,  be  considered  as  sailing  without  convoy,  although 
she  was  not  able  to  obtain  sailing  instructions,  no  action  for  a 
breach  of  the  undertaking  can  be  maintained,  (u)  Or,  it  is  a  suffi- 
cient defence,  in  an  action  by  a  merchant  against  the  ship-owner, 
that  the  ship  was  delayed  in  taking  on  board  th^  plaintiff's  own 
goods,  ,and  that  after  receiving  them,  ihe  master  having  made 
every  practicable  exertion  to  join  the  convoy  with  which  he  ought 
to  have  sailed,  but  without  effect,  proceeded  on  his  voyage  without 
convoy,  (v)  But  where  the  undertaking  is  absolute,  it  is  no  excuse 
that  the  ship  was  prevented  from  joining  the  convoy  by  the  state 
of  the  weather,  {x) 

The  serious  losses  which  the  trade  of  this  country  sustained  by  the 
sailing  of  merchant  vessels  without  sufficient  protection  in  time  of 
war,  gave  rise  to  the  passing  of  acts  of  parliament  to  oblige  ships  to 
sail  with  convoy.  Thus  by  the  statute  43  Geo.  3.  c.  67.,  which 
was  passed  during  the  existence  of  hostilities  with  France^  it 
was  rendered  highly  penal  for  ships  belonging  to  any  of  his 
Majesty's  subjects  to  sail  without  the  protection  of  the  convoy 
appointed  by  government,  {y)  A  voyage  undertaken  in  contra- 
vention of  the  provisons  of  this  act  was  illegal ;  and  no  ac- 
tion could  be  maintained  upon  a  contract  directly  founded  on  the 
violation  of  it.  (z)  Policies  of  insurance  were,  as  we  shall  pre- 
sently see,  expressly  made  void  by  the  act  in  certain  cases,  (a) 
But  as  the  act  rendered  sailing  without  convoy,  except  in  some 
particular  cases,  illegal,  a  court  of  law  would  presume  in  an  action 
on  policy,  that  the  statute  had  been  complied  with  until  the  con- 
trary was  shewn.  (6)  This  statute  did  not  extend  to  vessels  not 
required  to  be  registered  ;  (c)  nor  to  vessels  licenced  by  the  admi- 
ralty, *or  persons  authorized  by  the  Admiralty  to  grant  li- 
cences ;  (d)  nor  to  vessels  proceeding  from  their  ports  of  clear- 
ance to  the  ports  of  rendezvous  for  convoy,  (except  that  clear- 
ance bonds  to  sail  with  convoy  were  then  required;  ;  (c)  nor  to 
vessels  merely  bound  from  one  place  to  another  in  the  United 
Kingdom  ;  nor  to  vessels  in  the  service  of  the  East  India  Com- 
pany, or  Hudson's  Bay  Company ;  nor  by  s.  8.  to  vessels  sailing 
from  foreign  ports  at  which  there  was  no  convoy  appointed,  nor 
any  person  authorized  to  appoint  convoys  or  grant  licences ;  nor 
by  s.  15.  to  vessels  laden  with  the  produce  of  the  fishery,  or  with 
articles  of  the  growth  of  JSTewfoundland  or  Labrador^  unless  when 
the  port  of  St.  John^s  was  a  convoy  station.  The  sailing  with 
convoy  required  by  this  act,  was  a  sailing  with  the  government 
convoy   appointed  for  the  voyage  ;   (/)  indeed  the  construction 

(ti)  Victorrin  rCleeve,  8  Stra  1250,  and  (a)  Cohen  v  Hinckley,  «  Campb  53.     1 

see  supra  as  to  what  is  or  is  not  sailing  Taunt  249  SC.    4  Id  178,  and  infra.    43 

with  convoy.  G  3  c  57  s  4. 

(v\  Magalhaens  vBusher,  4Campb  54.  {h)  Thornton  and  Others  v  Lance  and 

(ar)  4  Campb  54,  and  see  supra  and  n.  Others,  4  Campb  231. 

(y)  Sect  1  and  sea,  (c)  2  Bos  &  Pul  209,  infra. 

(z)  Vide  infra,  3  Taunt  134,   135,  and  (d)  4  Taunt  178.     15    East,    517.     6 

next  note.    But  in  general  there  must  be  a  Taunt  544. 

participation  in  the  illegality  to  vitiate  a  {e)  5  Taunt  131,  and  infra. 

contract.    Wilson  v  Fodcringharo,  1  M  &  (/)  Cohen  v  Hinckley,  I  Taunt  249. 

8  468.  2  Campb  53. 
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given  to  the  statute  was,  as  far  as  its  terms  would  allow,  eonsistent 
with  the  rules  which  have  always  prerailed  in  the  case  of  a 
warranty  to  sail  with  convoy,  {g)  A  ship  could  not  under  the 
act  unlawfully  endeavour  to  overtake  a  convoy  which  had  once 
sailed ;  for  the  statute  required  that  ships  should  sail  with  the  con- 
voy. (A)  Nor  could  a  ship  legally  sail  from  one  port  in  the  United 
Kingdom  to  another  without  convoy,  unless  she  was  bound  from  port 
to  port ;  (t)  and  under  the  operation  of  the  5th  and  6th  sections  she 
could  not  proceed  from  one  place  in  the  kingdom  to  another  to 
join  convoy,  unless  she  had  given  a  clearance  bond  (k)  to  sail 
with  convoy.  And  where  no  convoy  was  appointed  at  a  foreign 
station  from  which  a  ship  commenced  her  homeward  voyage,  the 
master  was  not  bound  to  call  for  convoy  at  a  port  in  the  course 
of  the  voyage  from  which  convoys  were  appointed,  (m)  Nor  could 
an  authority  to  the  admiral  on  a  foreign  station  to  grant  convoy 
be  implied  from  his  having  actually  appointed  convoy,  but  it  was 
required  to  be  shewn  that  he  was  legally  authorized  by  the  Ad- 
miralty ^to  grant  convoy  or  licence,  in  order  to  fix  the  insured 
with  the  penalties  of  the  statute,  (n) 

Exception  of  ^^^  exception  in  the  statute  in  favour  of  unre- 
unr»gMt«ed  gistered  vessels  was  brought  into  discussion  in  the 
ships.  case  of  Long'  v.  Duff,  where  it  was  determined  that 

the  words  "  not  required  to  be  legistered"  are  to  be  understood 
according  to  their  natural  import,  and  do  not  mean  ships  not  en- 
titled to  be  reg^tered  ;  that  a  foreign  bui^  ship,  British  owned,  was 
not  required  to  be  registered,  and  might  therefore  sail  without  con- 
voy ;  and  ihat  when  a  policy  is  effected  on  such  a  ship,  it  is  not  in- 
cumbent on  the  insured  to  communicate  to  the  underwriter  at  the 
time  of  making  the  policy,  the  circumstance  of  her  being  foreign 
built,  (o)  When  a  licence  from  the  Admiralty  was  obtained  under 
this  statute  to  authorize  a  vessel  to  sail  without  convoy,  a  correct  de- 
scription of  the  voyage  was  always  deemed  necessary  ;  a  misdescrip- 
tion, being  a  fraud  upon  the  crown,  entirely  invalidates  a  licence  of 
this  nature.  A  licence  describing  the  ship  as  bound  on  a  voyage  to 
Gibraltar^  when  in  fact  she  sailed  from  thu  country,  with  instructions 
to  proceed  directly  to  PtUermo,  without  touching  at  OtbraUar^  un- 
less ordered  into  the  bay  by  any  cruizers  which  she  might  meet  in 
passing  by  it,  was  held  fraudulent  and  void  ;  and  an  insurance  on 
the  cargo  from  hence  to  Palermo^  Jlfemno,  or  MaUa^  with  liberty 
to  proceed  to  any  ports  to  seek  for,  join,  and  exchange  cOnvoj, 
being  void  for  the  want  of  a  licence,  was  held  insufficient  to  cover 
a  loss  which  happened  in  the  latter  part  of  the  voyage ;  though  the 
ship,  being  compelled  by  stress  of  weather,  did  in  fact  go  into 
GibraUar,  (p)     And  so  where  a  licence  was  given  conditionally, 

(r)  Id  ibid.  (n)  WakeTAtty,4  Taunt  49S.    ])*A- 

(I)  Id  ibid.  ffuUar  y  Tobin,  1  Holt,  185.    aoere,  if 

(t)  Id  ibid.  the  terms  of  the  act  were  sofficiently  oonsi- 

(k)  Hinckley  V  Walton,  3  Taunt   ISI  ;  deredheref 

ana  the  convoy  bound  haa  been  admitted  (o)  Long  v  Du^  8  Bos  &  Pul  S09. 

as  prima  frcie  evidence  that  the  ship  sailed  (s)  Wainhouse  v  Cowie,  4  Taunt  17S. 

on  the  voyage  insured,  2  Campb  53.  Ingoam  and  Others  v  Agnew,  15  East,  517. 

(m)  Park  v  Hammond,  4  Campb  344.  Darby  v  Newton,  6  Taunt  544.    %  Marsh 
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the  eomSSAon  was  required  to  be^strietly  performed.  Thus,  a 
ship  liceiM^  to  sail  without  convoy,  provided  she  was  armed  with 
a  certain  force,  was  obliged  under  the  statute  to  take  that  force 
on  board  before  she  broke  ground,  (q)  So  a  ship  licenced  to  sail 
without  convoy,  with^a  certain  force,  and  clearing  out  without 
^giving  bond  to  sail  with  convoy,  and  without  having  the  force  re- 
qvured  could  not  legally  go  round  from  her  port  of  clearance  to  a 
port  of  convoy,  (r) 

The  provisions  of  the  convoy  act  to  which  we  have 
i^eo  policy   nii^ady  referred,  rendered  insurance  of  ships  and  their 
cargoes,  or  any  interest  arising  out  of  them,  void,  as  far 
as  r^^rded  the  property  of  the  master  or  other  person  having  the 
charge  or  command  of  the  vessel,  and  as  far  as  regarded  any  person 
who  had  directed,  or  been  in  any  way  privy  or  instrumental  to  a 
ship^s  sailing  without  convoy,  or  wilfully  separating  from  it,  in 
breach  of  the  convoy  act ;  (s)  the  statute  did  not  avoid  an  insurance 
dther  on  ship  or  goods,  as  against  a  party  who  was  not  privy  to  or 
instrumental  in  the  ship's  sailing  without  convoy,  (t)  and  therefore 
to  invalidate  a  policy  on  ship,  on  the  g^und  that  she  sailed  without 
convoy,  it  was  mcumbent  on  the  insured  to  prove  that  this  happened 
with  the  privity  of  the  owner,  (u)    The  circumstance  of  the  mas- 
ter's having  been  privy  to  the  ship's  sailing  without  convoy,  was  not 
sufficient  to  invalidate  a  policy,  when  the  ship  was  not  his  proper- 
ty, («)  nor  was  it  sufficient  that  the  ship  sailed  without  convoy  by 
the  instrumentality  of  an  agent  of  the  insured,  unless  the  agent  had 
authority  from  his  principal,  (y)     But  where  a  vessel  was,  as  it  is 
termed,  a  running  ship,  that  is,  where  the  ship  was  destined  to  sail 
without  convoy,  a  person  interested  was  bound,  at  his  peril,  to  ascer- 
tain that  a  sufficient  licence  was  obtained  for  the  voyage  ;  and  an 
insurance  on  goods  was  void  under  the  act,  although  the  owner  of 
the  goods  supposed  and  intended  that  the  ship  should  have  a  suffi- 
cient licence,  and  although  be  had  lived  at  a  distance  from  the  port, 
and  had  no  concern  in  the  management  of  the  ship,  or  in  obtaining 
for  her  the  necessary  documents,  (z)     And  so  ^where  a  trader  ship- 
ped goods  from   CagUari  on  board  a  general  ship,  represented  as 
sailing  with  licence  and  without  convoy,  and  bound  for  Gibraltar^ 
CagUari,  and  Majcrcn,  but  the  convoy  licence  which  the  ship  had 
obtained  was  merely  a  licence  for  a  voyage  to  CHbraltarj  the  policy 
on  the  goods  was  holden  to  be  void.     For  the  licence  for  Oibraltar 
was  not  a  licence  for  the  voyage,  and  although  the  owner  of  the 
goods  was  not  privy  to  any  intention  of  sailing  without  a  valid 

Rep  258  S  C.    It  seems  that  if  the  insured  pensltj  on  tlie  captain  of  a  merchant  ship 

ISaTe  notice  of  the  intended  voyage  when  desertmi^  convoy.    1  EdwAdRepSl. 
he  ohiained  the    licence,  this    objection        (()  Henderson  and  Others  v  Hinde,  1 

eould  not  apply.  Taunt  t50  n.    Cohen  v  Hinckley,  id  S49. 

(f)  Hinckley  v  Walton,  3  Taunt  131.  8  Campb  53.    Metcalf  v  Parry,  4  Campb 

Jr)  Id  ibid.  185.    V  1  Campb  538  :  but  see  as  to  the 

§)  43  Geo  3  c  57  B  4.    A  penalty  of  case,  4  Taunt  178.    6  id  544. 
H,  was  imposed  on  any  such  person,  s        (u)  Id  ibid. 
4j    the  penalties  on  the  master  sailing        (x)  Id  ibid. 

witliout  convoy,  and  separating  from  it,        (y)  Carstairs  and  Others  v  Allnutt,  3 

vrere  1,0001  or  1,5001  as  directM  bv  sect  Campb  497. 
S.     Bee  also    43  Geo  3  c  160 s  5,  for  the        (x)  Wainhouse  vCowie,  4  Taunt  178. 
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licence,  yet  he  was  aware  of  tKe  ship's  intention  to  sail  without  con- 
voy ;  and  as  no  valid  licence  was  actually  obtained  he  was  not  enti- 
tled to  recover,  (a)  A  separation  from  the  convoy  by  stress  of  wea- 
ther was  no  violation  of  the  statute.  And  a  vessel  which  sailed  with 
convoy  and  was  driven  back  by  stress  of  weather  into  her  port  of 
clearance,  might  lawfully  sail  from  thence  again  with  her  cargo  on 
the  voyage  without  waiting  for  the  next  convoy  from  the  same  port, 
or  joining  convoy  from  any  other  port  (b)  It  seems  also  that  a 
ship  ought  not  to  be  considered  as  having  deserted  her  convoy  within 
the  meaning  of  the  act,  where  the  convoy  sailed  away  from  the 
island  at  which  the  ship  lay  before  she  had  discharged  her  cargo, 
and  before  the  master  who  appeared  to  have  acted  bona  fide  vras 
aware  of  the  precise  time  when  the  convoy  would  sail,  (c) 
Free  from  -^  clause,  or  as  it  is  usually  termed,  a  warranty, 

seizure  in        because  it  is  a  stipulation  on  the  part  of  the  insured^  is 
ports  of  sometimes  inserted  to  exempt  the  underwriters  from 

ischarge.  responsibility  for  a  loss  by  confiscation,  seizure,  or  cap- 
lure  in  port.  This  warranty  is  adopted  when  the  national  cha- 
racter of  a  foreign  port  to  or  from  which  an  insurance  is  made  is  of 
a  doubtful  nature ; — when  the  country,  though  it  maintains  the  form 
of  an  independent  government,  is  perhaps  overpowered  by  the  in- 
fluence of  another  state,  and  the  safety  of  ships  when  they  have 
arrived  in  port,  and  have  therefore  no  means  of  escaping  may  be 
very  precarious.  The  construction  of  a  warranty  of  this  descrip- 
tion may  be  considered,  first,  with  reference  to  the'  cause  of  the 
loss  and  the  place  where  it  happened  ;  secondly,  with  reference  to 
the  extent  of  its  operation  in  discharging  the  underwriters.  When 
the  ship  or  goods  are  warranted  free  from  confiscation  by  the  go- 
vernment ^in  the  ship's  port  or  ports  of  discharge,  the  confiscation 
referred  to  by  the  warranty  must,  according  to  the  definition  of 
Lord  EUenborough,  be  an  act  done  on  the  part  of  the  government 
of  the  country  where  it  takes  place  ;  and  in  some  way  for  the  bene- 
fit of  that  government ;  though  the  proceeds  may  not,  strictly  speak- 
ing, be  brought  into  the  treasury,  (d)  Therefore,  where  a  ship,  on 
her  arrival  in  the  roads  of  PUlau,  within  the  Prussian  dominions, 
was  boarded  by  two  different  parties,  one  of  Prussian  soldiers,  and 
the  other  the  crew  of  a  French  privateer,  who  disputed,  for  the  pos- 
session, but  agreed  to  take  the  ship  into  Pillau  to  settle  their  claims, 
upon  which  the  Prussian  government  referred  the  matter  to  Ibe 
French  government  at  Paris,  where  the  ship  was  condemned  as 
prize  to  the  French  captors,  and  aAerwards  given  up  to  them,  the 
underwriters  were  held  liable,  although  the  policy  exempted  them 
from  a  loss  by  confiscation.  For  the  ship  was  taken  by  the  French 
in  a  Prussian  port,  and  not  confiscated  by  the  Prussian  govern- 
ment, (e)     The  term  confiscation  also  seems  to  import  a  seizure  at 

(a)  Darby  v  Newton,  6  Taunt  544.    2  duction  of  the  worda  "  seiEure,  arrest,  re- 
Marsh  Rep  352  S  C.  straint,  and  detainments/'  or  the  like,  and 
(5)  Laing  v  Glover,  5  Taunt  49.  by  the  omission  of  the  words  "  of  the  gov- 

(c)  Williams  v  Shee,  3  Campb  469.  emraent." 

(d)  15  East,  269.    This    narrow  con-        (e)  Levi  v  AUnut,  16  East,  267.  3  Camp 
struction  would  be  obviated  by  the  intro-  143,  144. 
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land  and  not  at  sea ;  a  seizure  within  the  limit  of  some  municipal 
jurisdiction  where  the  municipal  force  may  come  out  and  take 
her.(/)  But  the  construction  of  this  warranty  depends  upon  the 
place  rather  than  upon  the  mode  of  capture,  (g)  When  the  war- 
ranty provides  generally  against  seizure  in  port  or  ports,  the  under- 
writers are  not  liable  for  a  loss  which  happens  by  capture  at  a  place 
not  within  the  limits  of  any  port,  although  it  may  be  within  the  head- 
lands at  the  mouth  of  a  river.  (A)  Considerable  latitude  has,  how- 
ever, been  given  to  the  phrase,  port  or  ports  of  discharge,  and  per- 
haps the  intention  of  those  who  introduced  it  was  to  exempt  the  un- 
derwriters from  liability  for  seizure  in  any  place  where  the  cargo 
was  intended  to  be  discharged.  When  a  ship  has  come  within 
the  haven,  and  lies  there,  meaning  to  unload  her  cargo  at  that 
place,  there  seems  to  be  no  difficulty  in  saying  that  she  is  within 
*the  port  of  discharge,  under  the  terms  of  the  waiYanty.  (i)  The 
underwriters  were  held  to  be  exempt  from  liability  under  a  clause 
warranting  the  ship  ^^  free  from  capture  or  seizure  in  her  port  of 
discharge,"  when  she  was  seized  by  the  enemy  in  boats  from  the 
shore  while  lying  on  and  off,  as  it  is  termed,  in  the  middle  of  the  ri- 
ver Jahdey  waiting  for  directions  from  the  supercargo  who  had  gone 
up  to  Farrel  to  get  instructions  where  to  land  the  goods ;  though 
the  place  where  the  seizure  was  made,  was  not  a  port,  and  goods 
were  not  accustomed  to  be  landed  there  in  the  ordinary  course  of 
commerce,  (k)  Lord  Ellenborough  said  at  Nisi  Prius  that  if  when 
the  ship  was  seized  by  the  French  douanniers  it  was  her  intention 
to  unload  her  cargo  on  the  banks  of  the  Jatide  the  first  favourable 
opportunity,  he  thought  she  might  be  considered  in  her  port  of 
discharge  under  the  terms  of  the  exemption ;  and  it  must  have 
been  in  the  contemplation  of  the  parties,  that  the  goods  were 
more  likely  to  be  landed  in  a  clandestine  manner  than  in  a 
public  harbour.  The  Court  observed,  that  the  word  "port"  in 
the  warranty  was  used  in  contradistinction  to  "  the  high  seas  ;'* 
and  that  the  intention  was  to  exempt  the  underwriters  from  land 
capture,  and  to  confine  their  liability  to  sea  perils.  The  jury, 
who  were  men  of  intelligence,  and  had  maps  of  their  own  of  the 
river  Jahde,  found  that  the  ship  had  arrived  in  her  elected  port  of 
discharge,  within  the  meaning  of  the  warranty.  The  policy  was 
effected  in  very  general  terms,  at  and  from  London  to  any  port  or 
ports,  place  or  places  of  discbarge,  all  or  any,  on  the  continent.— 
And  so,  the  underwriters  in  a  policy  framed  with  terms  of  similar 
generality,  and  containing  a  warranty  against  capture  or  seizure 
in  the  port  or  ports  of  discharge,  were  held  to  be  discharged  by  a 
seizure  after  the  ship  had  arrived  in  the  outer  road  of  PiUaUf 
where  large  ships  are  accustomed  to  discharge  part  of  their  car- 


(  /)  Per  Chambre,  J,  4  Taant  393,  397.  case  of  a  warranty  a|;ainst  aeiiure  in  the 

15  East,  306.    S  Cainpb  542      1  TaunC  port  of  discharge/ id  614. 

518.  (t)  4Taant  SSSviffe  Cockey  v  Atkin- 

(r)  15  East,  306.     4  Taunt  388.  son,  2  Barn  &  Aid  460  and  cases  infra. 

(A)  Baring  v  VauJt, «  Campb  541.    dis-  (k)  Jarman  v  Coape,  3  Campb  613.     13 

tiogoished  by  Lord  EJlenborougb  from  the  East,  394  9  C. 
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goes  into  lighters,  to  enable  thetn  to  go  over  the  bar  into  the 
inner  harbour,  where  they  discharge  the  remainder:  the  captain 
in  this  case  anchored  two  miles  and  a  quarter  farther  out  than 
ships  usually  lie  for  that  purpose,  and  then  went  on  shore  to  re- 
port his  ship  and  cargo,  and  to  obtain  permission  and  pve  direc<- 
tions  to  discharge  the  cargo;  he  returned  in  five  or  six  days, 
*when  he  was  accompanied  by  Prussian  soldiers,  and  a  pilot,  who 
took  possession  of  the  ship  and  cargo,  and  discharged  part  of  it 
into  a  lighter  in  the  place  where  the  ship  remained  at  anchor,  and 
a flccrwards  carried  her  over  the  bar  into  the  inner  harbour,  where 
the  goods  were  finally  confiscated.  (Z)  The  captain's  anchoring  at 
the  place  in  question  seemed  to  shew  that  he  considered  it  as  his 
port  of  discharge,  (m)  This  decision  was  followed  in  another 
case,  where  a  seizure  in  PUlau  Roads^  at  some,  distance  from  the 
harbour  of  Pillau^hut  at  a  place  where  ships  often  unload  a  part 
of  their  cargoes,  with  a  view  to  lighten  them  and  enable  them  to 
cross  the  bar,  was  held  to  be  a  loss  from  which  the  underwriters 
were  exempted  by  the  warranty,  (n)  And  so  where  the  captain  of 
a  ship  (warranted  free  from  seizure  in  the  port  of  discharge), 
having  arrived  within  about  two  miles  and  a  half  from  the  har- 
bour of  Rugenwald^  cast  anchor,  and  made  a  signal  for  a  pOot, 
when  a  pilot-boat  came  out,  whith  douanniers  on  board,  who  car- 
ried him  into  the  harbour,  where  the  cargo  was  seized  and  con- 
demned ;  this  was  considered  to  be  a  loss  within  the  warranty,  (o) 
But  a  difference  of  opinion  has  arisen  concerning  the  extent  of  a 
warranty,  which  frees  the  underwriters  from  a  seizure  in  the 
ship's  port  or  ports  of  discharge ;  and  the  cases  upon  this  subject 
are  scarcely  reconcilable.  If  underwriters  should  desire,  when 
they  eflfect  a  policy  to  any  district  or  place,  to  exempt  themselves 
from  liability  for  a  confiscation  or  seizure,  &c.,  through  the 
means  of  a  force  issuing  from  the  land  (or  even  'a  maritime  force 
authorized  by  the  government,  &c.)  while  the  ship  is  waiting  at  or 
near  any  port,  with  a  view  to  obtain  information,  and  to  dis- 
chai^e  her  cargo  as  soon  as  possible ;  the  contract  should  be 
framed  accordingly,  or  in  more  limited  or  general  terms,  if  re- 
quire^. *But  the  terms  "  warranted  free  from  seizure  in  her  port 
of  discharge"  are  precise,  and  require  a  limited  interpretation. 
In  the  Court  of  C.  P.,  a  capture  by  a  French  privateer,  while  the 
ship  was  in  the  roads  of  PtUau^  was  held  not  to  be  within  the 
meaning  of  the  warranty,  as  a  seizure  in  a  port  of  discharge,  (p) 
The  authority  of  this  case  seems  questionable,  although  the  prin- 

(l)  Dalgleiflh  and  Others  v  Brooke,  15  ningsber^;,  p  33  n'8. 

East,  295;  said  in  4  Tatint  394,  to  be  at  (m)  15  East,  300,  308.    It  seems  to  be  & 

▼ariance  with  Brown  ▼  Tierney,  1  Taunt  question  for  a  jury,  whether  the  insured 

617,  and  it  seems  justly.     In  4  Taunt  waited  b|  a  place' for  information,  or  to 

7S4  it  is  said  that  the  facts  in  Dalgleish  v  discharge  his  cargo,  4  Taunt  7SS,  723, 7t4 

Brooke,  did  not  support  the  doctrine  in  and  infra. 

this  case,  but  that  the  doctrine  was  right.  (n)  Maydhew  ▼  Scott,  3  Caropb  SOS. 

Mr  Steyens,  in  his  treatise  on  average,  re-  (o)  Com  v  Taylor,  3  Campb  204. 

fen  the  professional  reader  to  the  Ord  of  (p)  Brown  ▼  Tiemer,    1  Taunt  517. 

Konini^rflr,  seetO,   10,  II,  concerning  But  see  Dalgleisb  v  Brooke,  1 5  East,  Ofi^ 

the  extent  of  the  porta  of  Pillau  and  Ko-  supra,  and  see  4  Taunt  394,  7S4, 
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ctple  upon  which  it  was  decided  is  correct.     The  Court  observed^ 
that  the  ship  was  as  much  at  sea  as  ever  she  was,  and  that  it  was 
never  the   practice   wholly  to  discharge  a  ship  in  the   roads  of 
PiUatL     On  this  principle,  where  the  master  intended  to  go  to 
Wismar,  but  being  informed  that  the  French  were  in  possession 
of  that  place,  came  to  an  anchor  in  the  open  sea,  at  the  south 
point   ot   the  isle  of  PoeUy    about   seven    English   miles   distant 
from   Wismar,  and  not  within  reach  of  any  guns  from   the  shore, 
the  case  was  held  not  to  be  within  the  exemption  from  capture 
and  seizure  in  the  ship^s  port  of  discharge  ;  the  ship  heru  was  not 
within  the  port,  nor  even  within  the  roads  of  Wismar^  though  the 
captain  was  as  certain  of  being  taken  in  the  place  where  he  was 
as  if  he  had  been  in  the  port,  {q)      If  a  vessel  be  taken  at  her 
moorings,  being  neither  within    the  caput  partus  nor  within   that 
part  of  the  haven  where  ships  usually  unload,  the  underwriter  is 
not   discharged  by  a  warranty  against  capture  in  the   ship's  port 
of    destination,  (r)      So  where  a  vessel   destined  to  discharge  at 
PiUaUy    anchord   two  German   miles  from  PiUaUf  three  English 
miles   without  the  roadstead,   where   vessels  unload,   in  order  to 
come  over  the  bar  into  the  inner  harbour,  and  was  captured  at  her 
moorings  by  soldiers  coming  off  in  a  boat  from  Pillau ;  this  was 
held  not  to  be  a  loss  within    the    warranty    against    confisca-^ 
tion  in  the  port  of  discharge.  (5)     It  has  been  considered  to  be  the 
province  of  a  jury  to  determine   whether  the  place  where  the 
seizure  was  made  was  the  ship's  port  of  discharge  or  not ;  and 
when  the  vessel  is  not  in  the  port,   nor  even  in  a  place  where  ships 
usually  discharge  their  cargoes,  the  jury  will  be  directed  to  find 
against  the  underwriters'  exemption,  under  a  clause  which  frees 
*tbem  from  liability  for  a  seizure  in  port,  (t)    So  the  jury  will  de- 
termine according  to  the  nature  of  the  voyage,  and  the  documenta- 
ry evidence,  (such  as  the  policy,  charter-party,  invoice^  and  bill  of 
lading,  &c.)  whether  the  ship,  when  she  cast  anchor  at  a  certain 
place,  had  elected  that  as  her  port  of  discharge*,  or  whether  the  mas- 
ter's intention  was  suspended,  and  he  merely  waited  off  the  place 
for  inform atioa(t«)     The  underwriters  may,  if  they  think  proper, 
exempt  themselves  frtom  responsibility  for  a  seizure,  &c.  by  a  force 
issuing  from  the  land,   (or  from  any  other  source,  when  the  ship 
has  arrived  off  or  at  any  port  at  which  she  may  wait  for  information 
as  to  the  discharging  her  cargo ;  or  off,  or  at  any  port  of  discharge  ;) 
but  an  appropriate  description  should  be  adopted  in  the  policy  to 
give  them  the  benefit  of  that  exemption. 

When  a  loss  is  occasioned  by  the  event  embraced  by  this  species 
of  warranty,  the  insured  cannot  recover  for  a  partial  sea  damage 
which  the  ship  had  sustained  in  a  previous  part  of  the  voyage. 
Thus  where  an  American  ship  insured  from  J^ew  York  to  London^ 
and  warranted  free  from  American  condemnation,  having'^sailed  away 

!q)  MelliFh  v  Staniforth,  4  Taunt  409.  Reyner  y  Pearaon.  4  Taunt  66S.    Leren 

*r)  Keyser  V  Scott,  4  Taunt  660.  and  V  Newnham,  4   Taunt  72«,    where  the 

rm,  next  note.  points  upon  which  the  decition  of  the  jury 

(<)  Levy  V  Vaugham,  4  Taunt  S37.  is  to  be  found  are  fully  diicasMd. 
,      (0  Keysey  ?  Scott,  4  Taunt  661,662.        (m)  4  Taunt  7SS. 
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in  the  night  for  the  purpose  of  eluding  an  embargo,  was  driven  on 
shore  by  the  force  of  the  ice,  wind,  and  tide*  and  sustained  a  partial 
damage,  but  was  seized  the  next  day,  and  finally  condemned  by  the 
American  government  for  the  breach  of  an  embargo  ;  the  Court  of 
King's  Bench  held,  that  the  insured  could  not  recover  for  the  partial 
damage  which  the  ship  had  sustained  by  the  stranding,  (x)  For  the 
total  loss  which  happened  by  American  condemnation,  and  was  ex- 
cepted out  of  the  policy,  rendered  the  previous  damage  wholly  im- 
material. It  seems  however,  in  such  a  case,  that  the  insured  might 
recover  for  actual  disbursements  made  for  the  repair  of  damage  oc- 
casioned by  sea  perils  before  the  total  loss  ;  since  these  would  be 
included  in  the  authority  given  to  the  insured  to  sue,  labour,  and 
travail  for  the  defencv,  safeguard,  and  recovery  of  the  property  in- 
sured, (j^)  When  this  species  of  warranty  is  inserted  in  the  policy, 
the  insured  ^cannot  deviate  from  the  usual  course,  in  order  to  avoid 
the  excepted  peril,  for  that  would  be  to  throw  the  liability  upon  the 
underwriters  by  an  indirect  course,  when  they  would  have  been 
exempted  if  a  direct  course  had  been  pursued.  And,  therefore, 
where  a  policy  contained  a  warranty  against  seizure  and  the  con- 
sequences thereof,  in  port,  in  La  GuayrOy  and  the  ship  ran  to  sea 
before  she  was  properly  laden,  and  was  in  consequence  obliged  to 
go  to  a  port  out  of  the  course  of  the  voyage,  the  underwriters  were 
held  to  be  exempted  from  a  subsequent  loss,  (z)  If  no  warranty 
had  been  inserted,  the  underwriters  would  have  been  liable  for  the 
loss  notwithstanding  the  deviation,  (a) 

(x)  Lhrie  ▼  Jansan,  12  East,  648.  t46. 

(y)  IS  East,  648.  (a)  O'Reillj  and  Others  t   Gbnne,  4 

(s)  O'Reilley  and  others  ▼  Royal  Ex-  Campb  849. 
chaoge  Assurance  Company,  4  Campb. 
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or   MISREPRESENTATIOIf    AND    CONCEALMENT. 

A  WARRANTY  is  alwajs  inserted  in  a  policy,  and  when  inserted, 
it  forms  an  express  condition,  and  must  be  strictly  complied  with. 
But,  on  the  other  hand,  a  representation,  that  is,  a  statement  of  col- 
lateral circumstances  not  embodied  in  the  policy,  will  not  vitiate 
the  policy,  although  it  may  be  in  some  degree  erroneous,  if  it  be 
fairly  and  substantially  true,  and  do  not  materially  prejudice  the  un- 
derwriters. An  assertion  of  a  material  fact,  which  the  insured 
knows  to  be  false,  or  which  he  makes  in  an  unqualified  manner, 
without  knowing  whether  it  is  true  or  not,  will  vitiate  a  policy.  For, 
as  by  the  law  of  merchants,  all  dealings  must  be  fair  and  honest, 
fraud  infects  and  vitiates  every  mercantile  contract  (a)  We  shall 
proceed  to  consider,  in  what  cases  a  misrepresentation  will  avoid  a 
policy,  and  when  it  will  not  have  that  effect.  1st,  With  respect  to 
evidence  offered  to  contradict  the  express  terms  of  the4)olicy.  2dly, 
With  reference  to  the  period  of  time  when  it  is  made  ;  and,  Sdly, 
With  reference  to  the  substance  of  the  representation. 

When  the  term  representation  is  used,  it  is  always  understood  to 
apply  to  a  statement  of  facts  which  are  collateral  to  the  written 
policy  ;  for  a  parol  or  collateral  statement  would  not  be  admissible 
to  contradict  the  express  terms  of  the  policy  subscribed  by  the  un- 
derwriters. Thus  where  a  policy  was  effected  generally  on  ship  or 
ships,  but  the  broker  said,  "  I  bar  the  Woolt(m^^  and  referred  to  his 
letter  of  orders,  this  statement  was  not  deemed  sufficient  to  exempt 
the  ship  fVooUony  from  the  operation  of  the  pdlicy,  especially  *a8 
the  letter  of  orders  which  the  broker  referred  to  did  not  fully  warrant 
him  in  excepting  the  Woolton.  (b)  The  Court  in  this  case  took  oc* 
casion  to  observe,  that  it  would  be  of  the  worst  effect  if  a  broker 
could  be  admitted  to  alter  a  policy  by  parol  accounts  of  what  passed 
when  it  was  effected,  (b)  It  may  perhaps  be  doubtful  whether  a 
positive  representation  by  the  broker,  excepting  a  particular  ship, 
when  the  insurance  is  generally  on  ship  or  ships,  would  not  vitiate 
the  contract ;  (c)  but  in  general  a  representation  must  be  collateral 


(a^  Per  Lord  Mansfield,  Cowp  788.  policy  was  not  void  on  the  ground  of  mis- 

(frj>  Weston  T  Barnes,  I  Taunt  115.    But  representation.    See  S  Stark  Rep  573,  5, 

in  this  case  the  representation  by  the  bro<  6  ante,  see  also  Bize  v  Fletcher,  Dougl 

ker  was  not  a  positive  statement,  except-  292. 

ing  the  ship  Woolton,  and  therefore  the        (c)  Arsdo,  1  Taunt  116. 
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to  the  policy,  and  cannot  be  admitted  to  contradict  an  express  clause 
contained  in  it.  (d) 

A  representation  made  to  the  underwriter  who  first 
roiSe"*  ^^^^  signs  a  policy  enures  for  the  benefit  of  any  one  who 
may  sign  it  after  him  ;  and  in  such  a  case,  if  the  repre- 
sentation be  false  in  a  material  point,  the  policy  will  be  wholly 
void,  (e)  But  this  rule,  which  has  been  said  to  rest  upon  precedent 
rather  than  on  reason,  has  not  been  carried  farther ;  for  a  represent 
tation  made  to  a  second  or  subsequent  underwriter  will  not  affect 
the  liabilty  of  one  who  may  sign  the  instrument  afterwards.  (/)  The 
representation  to  be  binding  on  the  insured  must  either  be  made  to 
the  first  underwriter  or  to  the  individual  who  intends  to  place  a  re- 
liance on  it.  (g)  And  though  a  representation  made  to  the  first  un- 
derwriter enures  for  the  benefit  of  any  one  who  may  sign  the  policy 
after  him  ;  it  seems  that  the  converse  of  the  rule  is  not  maintainable^ 
and  that  a  second  or  subsequent  underwriter  cannot  be  charged  nor 
his  liability  extended  through  the  means  of  a  communication  made 
to  the  first  underwriter.  (A)  The  policy  itself  is  the  regular  evidence 
to  shew  who  was  the  first  underwriter,  and  an  unstamped  slip  is  not 
admissible  to  prove  that  a  *  party  whose  name  does  not  appear  first 
on  the  policy  was  in  truth  the  first  who  agreed  to  the  contract  (i) 

*A  representation  made  to  the  underwriters  at  the  time  when 
their  names  are  put  down  upon  the  slip  is  binding  on  the  insured, 
unless  qualified  or  withdrawn  by  some  communication  between  that 
time  and  the  execution  of  the  policy,  (fc)  But  where  a  broker  in 
effecting  a  policy  on  goods  said  at  the  time  of  subscribing  the  slip^ 
that  the  ship  on  board  of  which  they  were  was  an  American,  but 
nothing  was  afterwards  represented  on  the  subject,  and  when  the 
the  policy  was  signed,  the  broker  said  generally,  that  it  was  an  in- 
surance on  goods  in  the  Hermon^  without  describing  her  as  of  any 
particular  country ;  the  case  was  considered  as  standing  without 
any  representation,  and  the  first  conversation  was  regarded  as  con- 
trolled and  qualified  by  what  followed.  (Z) 

A  misrepresentation  by  the  insured  or  his  agent  of 
rcDreaeiUe?*^      ^  material  fact,  will  vitiate  a  policy,  whether  the  party 

asserts  a  fact  which  he  knows  to  be  false,  or  positively 
makes  an  assertion  which  he  does  not  know  to  be  true.  Thus 
where  a  broker  represented  that  the  ship  which  was  insured  on  a 
voyage  from  ^ew  York  to  Philadelphia  was  seen  safe  in  the  DelatDore 
on  the  11th  of  December y  and  in  fact  she  had  been  seen  in  the  DeU 
aware  on  the  8th  or  9th,  but  was  lost  two  days  before  the  1 1  th 
Decembery  the  mis-statement  was  held  to  be  fatal,  although  it  occur- 
red through  a  mistake  on  the  part  of  the  broker,  and  not  by  de- 

(d)  2  stark  Rep  576.  573. 

(e)  PawBon    v    Watson,    Cowp    789.        (t)  Marsden  v  Reid,  3  East,  572. 
Dougl  11  note  3  S  C.  (k)  Edwards  v  Footner,  1  Campb  530. 

(/)  Brine  v  Featherstone,  4  Taunt  869.  (0  Pawson  v  Attj»  7  East,  367,  as  ched 

Bell  and  Olhera  v  Castairs,  2  Campb  543.  by  Lord  Cllenborough,  1  Campb  530,  but 

14  East,  374,  S  C  not  S  P.  according  to  the  report  of  the  case  in  7 

(g)  Id  ibid.  East,  the  distinction  between  that  case  and 

(h)  Robertson  v  Majoribanks,  t  Stark  1  Campb  is  rather  nice. 
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lign.  (m)  So  where  the  insured,  on  effecting  a  policy  at  and  from 
St.  DmningOy  informed  the  underwriters  that  the  ship  would  sail  in 
Octo6er,  an  expression  which,  when  used  on  such  an  occasion,  was 
anderstood  to  mean  after  the  25th  of  October^  and  in  fact  the  ship 
was  io  sail  between  the  5th  and  10th,  the  misrepresentation  was  held 
fatal  (n) 

And  so  a  misrepresentation  of  the  ship's  force  ;  as  for  instance,  a 
statement  by  the  broker,  made  apparently  without  foundation,  when 
the  underwriters'  names  were  put  upon  a  slip,  that  the  ship  Fanny 
was  to  sail  with  the  HopeweU  and  Young  Roscius,  both  *armed  ships, 
and  was  herself  to  carry  ten  guns  and  twenty- five  men,  when  in 
fiict  the  Tcssel  sailed  without  company,  and  only  carried  eight  guns 
and  seventeen  men,  this  misrepresentation  was  held  fatal,  (o)  So  to 
state  that  a  certain  sum  had  been  underwritten  at  Lhyd?8  at  eight 
^ineas  per  cent,  when  the  premium  paid  was  greatly  above  that 
amount,  vitiates  a  policy.  SibbcUd  v.  HUly  2  Dow.  263.  post  450. 
So  it  was  held  '^Xraud  to  insure  a  ship  with  a  clause  for  a  return  of 
premium  for  sailttig  with  convoy,  where  the  parties  knew  she  would 
be  a  running  ship.     Reid  v.  Harvey,  2  Dow.  97,  107,  108.  (Scotch.) 

A  policy  will  not  be  avoided  by  a  misrepresentation,  when  the 
fact  misrepresented  is  not  material  to  enable  the  underwriters  to 
form  a  just  estimate  of  the  risk,  (p)  nor  when  the  party  making  it 
really  believes  what  is  asserted,  and  does  not  make  his  assertion  pos* 
ilively,  but  only  as  a  matter  of  expectation  or  belief,  (q)  And  there- 
fore  where  the  instructions  for  the  policy  which  were  shown  to  the 
underwriter,  stated  that  the  ship  the  Julius  Ccesar  mounted  twelve 
guns  and  twenty  men ;  but  the  ship,  which  was  only  preparing 
for  her  voyage  when  the  policy  was  effected,  in  fact  carried 
oalytiine  carriage  guns  and  six  swivels,  and  sixteen  rnen  and  eleven 
boys,  a  force  not  precisely  answering  to  the  description,  but  still 
equal  in  amount,  the  policy  was  held  valid.  If  indeed  a  warranty 
bad  been  inserted  in  the  policy,  the  ship  must  have  had  the  pre- 
cise force  mentioned  in  the  warranty,  but  in  fact  none  was  insert- 
ed, and  the  representation  was  substantially  true,  (r)  And  so, 
where  the  broker  represented  that  the  vessel  was  expected  to  leave 
the  coast  of  Africa  in  Jfoveoiber  or  December  1777,  and  the  ship 
bad  in  fact  sailed  in  May  in  that  year,  the  policy  which  was  ef- 
fected in  March  1778  was  held  valid,  {s)  This  representation  was 
only  matter  of  expectation,  and  the  underwriters  did  not  enquire 
into  the  grounds  of  the  expectation.  So  where  a  bioker,  on  ef- 
fecting a  policy  while  the  ship  was  on  her  outward  voyage,  repre- 
sented that  a  cargo  was  ready  for  her,  and  that  she  was  sure  to  be 

(m)  MBcdonal  v  Fraser,  Dou^l  247.    4  notis.      1  T    R  345.     Bize  v  Fletcher, 

TtuDt  878,  873,  874.   I^  B.    The  state-  Dougl  275. 

ment  was  made  by  the  broker  as  a  positive  (g)  Barber  ▼  Fletcher,  Dougl  292.    4 

fact.  Taant874.     I0£a8t,415.    3Campb313: 

(n)  Chatirand  and  Other  v  Angerstein,  16  East,  176.    Bise  v  Fletcher,  Dougl  275« 

Peake,  43.  Duiiel,  Esq  V  Wilson,  1  Campb  1  Cam pb  401,  and  note.    Driscol  ▼  Pas- 

401,  and  note.  more,  1  Bos  &  Pal  800. 

(o)  Edwards  y  Footner,  1  Campb  530.  (r)    Rawson  v   Watson,    Cowp    7S5. 

and  see  id  401.  Dougl  11  in  notis. 

(p)  Cowp  786,  788.  '  Dougl  11, 12,  in  («)  Barber  v  Fletcher,  Dougl  898. 
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an  early  ship :  this  was  considered  as  only  expressing  expectation 
and  belief;  and  the  underwriters  were  held  Imble,  although  from 
the  delay  in  loading  the  cargo,  the  voyage  home  was  changed  from 
a  summer  into  a  winter  risk,  (l)  If  the  underwriters  had  intended 
to  bind  the  insured  to  sail  ^t  a  certain  time,  they  should  have  in- 
serted a  warranty  in  the  policy  to  sail  on  or  before  the  let  of 
*  August  or  the  like.  So  a  representation  by  the  owner  of  goods  as 
to  the  time  of  a  ship's  sailing,  if  made  fronajUe  upon  a  a  probable 
expectation  will  not  be  conclusive,  although  the  risk  may  be  en* 
hanced  by  the  delay,  (u)  And  so,  a  statement  by  the  insured  re- 
specting the  place  where  the  ship  is,  will  not  vitiate  a  policy,  al- 
though it  should  afterwards  appear  to  be  erroneous,  when  the 
statement  is  fair  and  honest,  and  is  not  founded  on  positive  intel- 
ligence, but  on  the  expectation  or  belief  of  the  party  makmg  iL 
And  therefore  when  a  policy  was  effected  on  a  ship  at  and  from 
Messina^  and  the  broker,  on  the  28th  of  June,  represented  that 
the  ship  was  then  either  near  MtssinOy  or  at  Meamxt^  or  on  her 
homeward  voyage,  but  in  fact  the  ship  did  not  sail  from  FalmovUk 
till  the  30th  of  June^  and  then  did  not  go  directly  to  Messmoy  the 
policy  was  still  held  valid,  {x)  For  the  statement  made  by  the 
broker  rested  entirely  upon  his  own  computation,  which  though 
very  inaccurate,  was  not  tainted  with  fraud.  By  stating  that  the 
ship  was  in  one  of  three  situations,  he  could  not  have  intended  to 
assert  a  positive  fact,  but  merely  his  opinion  upon  the  subject. 
When  a  policy  is  effected  at  and  from  a  certain  place,  the  terms 
of  the  instrument  seem  to  import,  without  any  collateral  representa- 
tion that  the  ship  either  is  at  the  place  when  the  policy  is  ef- 
fected, or  that  it  shortly  will  be  there  ;  but  the  insured  cannot  be 
said  to  be  gmlty  of  deception,  if  the  ship  be  not  at  the  place  at 
the  very  time  of  effecting  the  policy.  And  if  the  ship  do  not  ar- 
rive for  some  time,  it  is  a  question  for  a  jury  whether  the  delay 
materially  varied  the  risk.  Where  a  policy  was  effected  on  the 
13th  of  August  in  London  on  a  voyage  at  and  from  Heligoland 
to  the  Baltisej  and  the  ship  did  not  even  sail  from  the  Thamu  on 
the  outward  voyage  to  Heligoland  till  the  27th,  the  question  was 
left  for  the  consideration  of  the  jury,  who  found  that  the  delay  was 
not  material,  (y)  The  underwriters  may  in  general  obtain  informa- 
tion concerning  the  ship's  course  from  the  printed  list  at  lio^t ; 
or  they  may  require  information  or  an  express  warranty  from  the 
insured.  So  where  underwriters  on  effecting  a  policy  on  goods,  in 
ship  or  ships,  expressed  an  objection  to  have  their  liability  applied 
to  the  ship  fVoolUm,  when  the  broker  said,  **  I  can  bar  the  Wool' 
ton,  for  here  is  my  letter  of  orders  ;"  the  letter  merely  stating^ 
*that  as  the  WooUon  could  not  bring  home  the  whole  proceeds  of 
her  cargo,  and  the  captain  would  of  course  ship  produce  upon 
other  ships,  the  broker  should  insure  8,0002.  ^'  on  ship  or  ships,** 
the  underwriters  were  held  liable  for  a  loss  of  goods  which  were 

(0  Hubbard  vOl.veT,  3  Campb  313.        Driicol  v  Pasmore,  1  Bos  &  Pal  800. 
(tt)  Bowden  vVaughan,  10  East,  41 S.        (y)  Hull  v  Cooper,  M  East,  479. 
(x)  Brine  V  Featherstone,  4  Taunt  869. 

(*349)   ('SSO) 


AND    CONCEALMKNT.  265 

shipped   on  board   the  Woolton,     It   was  observed  ihat  this  was  not 
a  misrepresentation,  as  it  would  have  been  if  the  broker  had   stated 
as  a  fact   that  there   was  no  such  ship  as  the   Wooltan  in    the 
fleet,  (z)     And  so,   with  respect  to  the  ship's  national  character, 
there   is  a  material    distinction    between  a  representation   and   a 
warranty  ;  for  a  sentence  of  condemnation  in  a  Court  of  Admiralty 
is  not   conclusive  against  the  insured  in  the  case  of  a  mere  repre- 
sentation, as  it  is  in  the  case  of  a  warranty  of  neutrality.     The 
reason  seems  to  be,  that  a   representation  is  sufficient  if  it  be  sub^ 
stantially  true  at  the  time  when  it  is  made,  (a) 
Concealment.       Insurance    is    a    contract    which     most    especially 
requires  an  observance  on  the  part  of  the   insured  of 
the  rules  of  honesty    and    good    faith.     For  the   circumstances 
under  which   the    protection   of  a    policy   is    sought,    most  fre- 
quently lie  wholly,  within  the  knowledge  of  the  insured,  and  arc 
unknown  to  the  insurer :  so  that  if  a  strict  observance  of  truth 
were  not  required   from  the  insured,  a  policy  would   frequently  be 
made  an  instrument  of  fraud.  (6)     Insurance  is  a  contract  founded 
on  speculation,  and  a  knowledge  of  facts  is  necessary  to  enable  an 
underwriter  to  calculate  the  chances,'  and  form  a  due  estimate  of 
the  risk.     It  has,  therefore,   been  adopted  as  a  rule,  that  not  only  a 
misrepresentation,  but  even  a  concealment  of  circumstances  within 
the  knowledge  of  the  insured,  or  his  agents,  which  are  calculated 
to  enable  the  underwriters  to  form  a  due  estimate  of  the  risk,  will 
vitiate  a  policy.     A  suppressio  vert  is  not  less  fatal  than  an  oUe- 
gatio  falsi.      For  perhaps  the  underwriters  would  not  have  entered 
into  the   contract    if  the    circumstances  which    the  insured  con- 
cealed had   been  disclosed;  or  perhaps  they    would  have  insisted 
on  a  higher  premium  :  they  have    a   right,   therefore,  to  all  the 
material  information  of  which  the  insured  or  their  agents  are   in 
possession.     The  law  is,  indeed,  reciprocal :  for  the    policy  would 
be  equally  void  as  against  an  underwriter  if   he  concealed  a  mate- 
rial *fact,  as  if  he  insured  a  ship  which  he  privately  knew  to  have 
arrived,  (c)     The  object  of  the  rule  is  to  prevent  fraud  and  encou- 
rage good  faith  ;  and  the   question  for  consideration  must  always 
be,   whether  under  the  circumstances   which  existed  at  the  time  at 
which  the  policy  was  under^vritten,   the  insured  made  a  fair  state- 
ment, or  withheld  information  which  was  necessary  to  enable  the 
underwriters  to  form  a  just  estimate  of  the  risk.     And  the  conceal- 
ment of  material  intelligence  will  vitiate  a  policy,  whether  it  was  at- 
tributable to  the  fraud  or  neglect  of  an  agent  or  a  principal ;  (d)  or 
although  the  account  which  the  insured  concealed  afterwaitls  turns 
out  to  have  been  false  ;  (e)  or  although  a  loss  afterwards  happens 
which  had  no  reference  to  the  intelligence  withheld  ;  (/)  or  al- 

(r)  Wetton  ▼  Eme«,  iTaunt  115.  (d)  FU»h€ibert  v  Mather,  I  T  R  !«• 

(•)  Nonoen  ▼  Reid,  16  Eaai,  176.  186.  1  M  &  ^  38.     1  T  R  15  (a).    4  Taunt 

y  on  Ttingeln  v  Dubois,  8  Campb  151.  493  infra. 

(5)  See  the  rnles  well  laid  down  by  Lord  («)  3  Taunt  37.     14  East,  494,  and  in* 

Manafield  in  Carter  y  Boehm,  3  Burr  1809.  fra. 

1  Bla  Rep  594  8  C.  (/)  8  St: a  1183,  and  infra. 

(c)  Per  Lord -Manf  field,  ub  mp. 
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though  the  conceahTient  was  not  made  with  a  fraudulent  design,  {g) 
The  materiality  of  a  concealment  depends  upon  the  state  of  things 
at  the  time  when  the  policy  is  effected,  and  cannot  be  judged  of  by 
subsequent  events  ;  it  would  be  highly  dangerous  to  allow  the  in- 
sured to  derive  a  benefit  from  a  policy  effected  without  a  full  dis- 
closure of  all  material  circumstances^  although  subsequent  events 
may  shew  that  the  disclosure  would  not  have  placed  the  underwrit- 
ers in  a  better  situation  ;  and  the  prejudice  to  the  latter  is  equally 
great  whether  the  insured  intended  to  practice  a  fraud,  or  made  a 
concealment  from  inadvertence. 

Limit  of  role.  ^^^  ^^^  ^^'^  which  obliges  disclosure  is  in  general 
confined  to  matters  which  lie  within  the  private  know- 
ledge of  the  insured,  for  either  party  may  be  innocently  silent  on 
facts  which  the  other  knows  or  ought  to  know,  and  upon  which 
he  may  exercise  his  own  judgment,  (h)  Miud  est  cdarcy  aUud  /a- 
cere  ;  neque  enim  id  est  celare  quicqwd  reticecu^  sed  cum  quod  tu 
sdas  id  ignarare  emolumenti  iui  causa  velis  eos  quorum  uUersU  id 
scire,  (t)  "  There  are  many  matters  as  to  which  the  insured  may 
be  innocently  silent ;  he  need  not  mention  what  the  underwriter 
knows  ;  scientia  utrinque  par  pares  corUraherUes  facit.  An  underwri- 
ter cannot  insist  that  the  policy  is  void,  because  *the  insured  did  not 
tell  him  what  he  actually  knew,  what  way  soever  he  came  to 
the  knowledge.  The  insured  need  not  mention  what  the  under- 
writer ought  to  know  ;  what  he  takes  upon  himself  the  knowledge 
of;  or  what  he  waives  being  informed  of.  The  underwriter  needs 
not  to  be  told  what  lessens  the  risk  agreed  and  understood  to  be 
run  by  ihe  express  terms  of  the  policy.  He  needs  not  to  be  told 
general  topics  of  speculation.  The  underwriter  is  bound  to  know 
every  cause  which  may  occasion  natural  perils,  such  as  the  diffi- 
culty of  the  voyage — ^the  nature  of  the  season — the  probability  of 
lightning,  hurricanes,  and  earthquakes.  He  is  bound  to  know 
every  cause  which  may  occasion  political  perils  from  the  rupture 
of  states,  from  war,  and  the  various  operations  of  war.  He  is 
bound  to  know  the  probability  of  safety,  from  the  continuance 
and  return  of  peace ;  from  the  imbecility  of  the  enemy,  through 
the  weakness  of  their  councils,  or  of  their  finances.  If  an  under- 
writer insure  private  ships  of  war,  at  sea  and  on  shore,  from  ports 
to  ports,  and  and  from  places  to  places,  any  where,  he  needs  not 
be  told  the  secret  enterprizes  upon  which  they  are  destined,  be- 
cause he  knows  some  expedition  must  be  in  view ;  and  from  the 
nature  of  the  contract  he  waives  the  information  without  being 
told.  If  he  insure  for  three  years,  he  needs  not  to  be  told  any 
circumstance  to  shew  it  may  be  over  in  two ;  or  if  he  insure  a 
voyage  with  liberty  of  deviation,  he  needs  not  be  told  what  tends 
to  shew  there  will  be  no  deviation.  Men  argue  diffeiently  from 
natural  phenomena  and  political  appearances  ;  they  have  different 
capacities,  different  degrees  of  knowledge,  and  different  modes  of 
thmking.     But   the  means  of  information  and  judging  are    open 

(0  3  Burr  1905.     IT  R  12,  and  infra,    traded. 
(h)  Vide  Carter  v  Boehm,  3  Burr  ubi        (i)  Cic  de  Off. 
Aupra,  from  which  these  principles  are  ez- 
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to  both :  each  professes  to  act  from  his  own  skill  and  sagacity : 
and  therefore  neither  needs  to  communicate  to  the  other  the 
result  of  his  own  skill  and  judgment."  (k)  A  matter  of  judg- 
ment, such  as  the  speculations  or  opinion  of  the  insured  upon 
iacis  known  to  both  parties;  (Z)  or  a  matter  of  general  no- 
toriety, such  as  the  usage  of  trade;  (m)  or  a  matter  of  which 
the  underwriter  may  obtam  a  knowledge  by  the  exercise  of 
due  diligence,  such  as  facts  contained  in  the  printed  lifts  at 
^JUoycTs  (n)  or  loose  reports  gathered  together  apparently  without 
any  foundation,  and  which  a  jury  shall  find  not  to  be  material ;  (o) 
or  vague  alarms  and  fears  of  the  insured  unsupported  by  any  ma- 
terial fact ;  or  a  matter  which  forms  an  ingredient  in  an  implied 
warranty,  such  as  information  respecting  the  seaworthiness  or  ap- 
titude of  the  vessel  for  the  voyage,  (p)  need  not  be  communi- 
cated. The  general  rule  is,  that  any  mcUerial  fact,  within  the 
private  knowledge  of  the  insured,  whether  known  to  him  as  a 
report,  or  as  an  article  of  more  positive  intelligence,  must  be  dis- 
closed ;  if  the  fact  be  immaterial,  it  may  be  withbolden.  (q)  Yerr 
frequently  the  question  of  materiality  is  one  of  easy  solution,  such 
as  any  reasonable  mind  must  be  competent  to  determine ;  fre- 
quently it  is  a  question  for  a  jury  to  decide,  under  all  the  circum- 
stances of  the  case,  (r)  To  exhibit  a  practical  view  of  the  larw 
upon  this  subject,  we  may  proceed  to  consider  in  detail  certain 
instances  which  exemplify  what  concealment  is  material,  and 
what  immaterial,  with  reference  1.  To  intelligence  of  a  loss. 
2.  Ship's  time  of  sailing,  or  arrival  of  another  vessel.  3.  Intelli- 
gence that  the  ship  u  leaky  at  sea,  or  the  weather  bad,  &c.,  thai 
an  accident  has  happened,  or  the  ship  is  in  a  certain  condition. 
4.  A  danger  of  capture,  &c.  5.  Certain  other  instances  relating 
to  usage  of  trade,  &c. 

To  procure  an  insurance  of  ship  or  goods  after 
of^n^  intelligence  has  been  received  of  a  loss,  is  an  act  of 
fraud  which  clearly  vacates  a  policy,  (a)  And  al- 
thoogh  the  account  received  may  be  doubtful,  yet  if  its  disclosure 
be  material  to  a  just  estimate  of  the  risk,  the  concealment  will 
vitiate  a  policy.  As  wheie  the  insured  had  received  an  account 
that  a  ship  described  like  his  had  been  taken,  the  concealment  of 
this  account  was  held  to  be  a  fraud  upon  the  underwriters,  (t) 
The  Lord  Chancellor  said,  that  the  intelligence  might  have  in- 
duced the  insured  at  least  to  fear  that  the  ship  was  lost,  although 
he  had  no  certain  account  of  it ;  if  this  had  been  discovered,  it  is 
*in)possible  to  think  that  the  insurers  would  have  insured  the  ship 

(k)  3  Barr  ubi  supra.  (•)    Durrell  and  Other  ▼  Bederley,  I 

h)  Carter  ?  Boehm,  3  Burr  ubi  supra.  Holt,  283. 

%  Campb  479,  480.  (p)  4  East,  590.    7  id  457. 

(m)  mble    vKennowa/,   Dougl  510.  (q)  Durrell    and  Other  y  Bederley,   1 

although  the  usage  is  not  uniform.     VaU  FL  Kelt,  283.    Per  Qibbs,  C  J. 

lance  vDe war,  1   Campb  503.    Ouigcr  v  (r)  Fort  v  Lee,  3  Taunt  381.    Foley  ▼ 

Jennings,  id  505  and  infra.    4  Campb  142.  Mofine,   5  Taunt  430.       1   Marsh   Rep 

(n)  Carter  v  Boehm,  S  Burr  ubi  supra.  117.    Huguenin  v  Rayler,  6  Taunt   186. 

Fnera  and  Other  v  Woodhouse,  1   llolt,  (s)  Vide  i  Shower,  324. 

72.  (t)  Da  CosU  ▼  Scandret,  2  P  Wma  170. 

(*85S)    (*364) 
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at  SO  low  a  premium  as  they  accepted ;  they  cither  would  not 
have  insured  it  at  all,  or  would  have  insisted  on  a  higher  premium, 
so  that  the  coucealtnent  of  this  intelligence  was  a  fraud,  (u)  But 
on  the  other  hand,  although  the  insured  may  think  or  believe  (bat 
his  ship  is  lost  when  he  procures  an  insurance,  the  policy  ia  not 
avoided  by  an  omission  to  disclose  that  fear  or  belief,  if  the  facts 
shew  that  it  was  destitute  of  foundation,  (x)  When  a  concealment 
occurs,  it  is,  according  to  the  general  principle,  equally  fatal,  whether 
it  was  occasioned  by  the  neglect  or  default  of  the  insured  himself 
or  of  his  agent.  Thus  where  the  correspondent  of  the  insured  at 
Harllandy  after  writing  a  letter  to  inform  his  employer  that  the 
ship  had  sailed,  heard  in  the  evening  of  the  same  day,  that  it  had 
met  with  an  accident,  and  on  the  following  day,  before  he  sent  off 
his  letter,  knew  that  it  was  lost,  but  did  not  insert  that  fact  in  his 
letter,  the  policy  was  held  void.  For  the  concealment  was  attri- 
butable to  fraud  or  negligence ;  and,  although  the  insured  was 
innocent,  yet,  as  he  built  his  information  upon  that  of  an  agent» 
he  was  liable  for  the  act  of  the  latter,  (y)  So  where  intelligence 
was  brought  by  an  intimate  friend  and  acquaintance  of  the  insured 
to  Greenockj  the  place  where  the  insured  was,  and  he  imme- 
diately afterwards  directed  his  clerk  to  cause  an  insurance  to  be 
eSected,  the  policy  was  held  void,  apparently  from  a  pi-esumption 
that  intelligence  of  her  loss  had  been  obtained  either  by  the  clerk 
or  the  insured  himself,  and  in  either  case  a  concealment  would 
have  been  equally  fatal,  (z)  But  if  after  a  broker  has  been  in- 
structed to  effect  a  policy,  the  principal  receive  further  intelli- 
gence, but  the  policy  is  effected  before  the  principal  can  commu- 
nicate it  to  the  broker,  the  policy  is  valid  if  the  principal  and 
broker,  appear  to  have  acted  with  due  diligence.  And  where  a 
broker  in  pursuance  of  instructions  previously  received  from  Swh' 
derlandy  effected  a  policy  at  LloycPsy  at  a  time  when  a  letter  lay 
on  his  table  at  the  Coal  Exchange  unopened,  announcing  the 
^ship's  loss,  it  was  held  that  the  jury  were  warranted  in  finding  that 
this  was  not  such  a  want  of  diligence  as  avoided  41  policy,  (a)  It 
appeared  that  the  broker  proceeded  to  effect  the  policy  on  the  15th 
of  October,  in  consequence  of  instructions  dated  on  the  13th  from 
Sunderland  ;  he  had  not,  however,  completed  it  until  the  17th,  on 
which  day,  about  ten  o'clock  in  the  morning,  he  left  his  house  with 
the  policy  prepared  for  the  execution  of  the  underwriters,  and  went 
to  the  Royal  Exchange^  where  he  procured  the  signature  of  the  de- 
fendant about  ten  o'clock,  without  having  previously  called  at  an  of- 
fice which  he  had  in  the  Coal  Exchange^  and  to  which  letters  ad- 
dressed to  him  on  business  were  usually  directed.  It  was  his  habit 
to  go  to  the  Royal  Exchange^  and  transact  his  business  there  in  his 
way  to  his  office  in  the  Coal  Exchange.     Upon  arriving  at  his  office 


(u'S  Da  Costa  ▼  Scandret,S  P  Wma  170.  PC  4S3,  cited  1  T  R  15  (a).     Strict   evi. 

(x)  Morgan,  Aasignoe,  ko  v  Prior,  June  deice  df  concealment  will  be  re<}^uired  ; 

4^  1823.    See  a  report  of  tbia  point,  Law  but  it  may  be  presamed  from  the  circua* 

Journ  K  B  SS4.  atances  when  the  i^uestion  would  be  propef 

(y)  Fitzherbert  v  Mather,  1  T  R  l2.  for  a  jury  under  a  jndge'a  direction. 

OUditone  v  King,  1  M  &  S  33,  and  infra.  (a)  Wake  ¥  Atty,  4  Taunt  493. 

(1)  Stewart  v  Danlop,  in   I78i.  4  Bf^ 

(*355) 
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on  the  17th,  he  found  there  a  letter  vrhich  had  come  bj  that  morn* 
lag's  post  from  his  principal  at  Sunderland^  M^ritten  on  the  15th,  and 
stating  that  he  had  received  on  the  Hth,  from  the  wife  of  the  mas- 
ter of  the  JUanarchf  a  letter  stating  that  the  ship  had  been  captured 
pine  days  after  leaving  McUtOy  on  the  passage  to  Gibraltar  ;  a  ship- 
ping list  at  lAoyd^s  stating  the  Monarch  to  have  sailed  from  Malta 
on  the  2d  of  August.  The  jury  thought  on  the  objection  being  tak- 
en by  the  underwriter,  that  the  broker  had  used  due  diligence,  and 
had  a  right  to  presume  that  he  had  obtained  all  the  necessary  infor- 
mation when  he  effected  the  policy. 

2.  The  concealment  by  the  insured  of  information  respecting 
the  time  or  manner  of  the  ship's  sailing,  which  is  material  to  the 
probability  of  her  safety,  (6)  such  as  (for  instance)  would  shew  that 
the  ship  insured  is  what  is  termed  a  missing  ship,  or  is  out  of  time  ; 
that  she  had  encountered  bad  weather  ;  that  another  ship  which  had 
sailed  before  her  had  arrived  first,  &c.  will  vitiate  a  policy,  (c)  al- 
though the  mere  concealment  of  the  fact  that  the  ship  sailed  at  a 
certain  time  will  not  vitiate  a  policy,  unless  the  circunistances  shew 
that  a  true  knowledge  of  the  fact  was  material  to  ^enable  the  under- 
writers to  form  a  just  estimate  of  the  risk.  Thus  where  the  owner 
of  the  ship  Ocean^  having  sailed  in  another  vessel  from  Elsinewr  on 
a  voyage  to  this  country,  six  hours  after  the  Ocean  had  sailed  from 
the  same  place,  on  the  same  voyage,  encountered  bad  weather  in 
.his  passage,  but  still  arrived  before  the  Ocean^  and  then  caused  an 
insurance  to  be  effected  on  that  ship  on  a  voyage  from  EUmeur  to 
HvU^  it  was  held  that  these  circumstances  were  material,  and  ought 
to  have  been  communicated  to  the  underwriter ;  and  that  the  brok-» 
er's  stating  that  the  ship  insured  was  all  well  at  Elsmeur  on  the 
26th  of  /tt/y,  (the  day  on  which  she  sailed),  was  not  a  sufficient  dis- 
closure, {d)  The  fact  of  the  owner  having  subsequently  sailed  in 
another  vessel,  which  arrived  first,  and  of  his  having  experienced 
rough  weather,  ought  to  have  been  communicated  to  the  underwrit- 
ers. The  communication  that  the  ship  was  all  well  at  Elsinewr  on 
the  26th  of  July  did  not  convey  to  the  underwriters  that  the  ship 
sailed  at  that  time,  but  rather  that  she  was  left  there  well  at  that 
time  ;  which  was  contrary  to  the  fact  Nor  could  the  knowledge 
of  the  usual  custom  as  to  the  stay  of  vessels  at  Elsmeur^  a  place  at 
which  they  do  not  usually  stop  longer  than  is  necessary  for  the 
payment  of  the  Sound  duties,  raise  a  necessary  presumption  that 
being  there  on  the  26th  of  Jii/y,  she  must  also  have  sailed  from 
EUhnevr  on  that  day ;  for  her  sailing  would  depend  of  course  oa 
the  weather,  and  upon  her  state  of  repair,  both  of  which  might 
cause  considerable  delay.  The  fact  itself  therefore  ought  to  have 
been  stated  to  the  underwriters.     And  so  where  an  insurance  was 

(6)  In  Fort  v  Lee,  3  Taunt  331 .    Foley  though  it  was  known  to  him,  and  the  poli- 

V  MoUne,  5  Tannt  430.    1  Marsh  Rep  1 17  cy  was  held  valid. 

S  C,  the  noncommunication  of  the  time  of  (c)  1  Esp  Rep  373,  407.     1  New  Rep 

the  ship'a  sailing,  was  held  immaterial ;  in  14.     1  M  «.  8  15.    8  Stark  Rep  S58.    1 

the  first  caae  the  policy  was  ofiected  on  Bam  &.  Aid  673  and  see  7  T  R  167,  &c. 

the  S4th  of  May,  at  and  from  London,  the  {d)  Kirby  v  Smith,  1  Barn  &  Aid  672. 

•hip  having  sailed  on  the  last  da^  of  April,  Vide  3  Stark  Rep  S5S. 
bat  the  broker  did  not  commumcato  this, 
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effected  on  the  ship  VnUy,  on  a  voyage  from  Lisbon  to  this  country, 
after  the  arrival  of  another  ship,  which  sailed  from  lAsban  at  the 
same  time  as  the  Unitj/y  without  any  communication  to  the  under- 
writers about  the  time  of  sailing  of  the  ship  insared,  or  the  arrival 
of  the  other  vessel  in  this  cotmtry,  the  policy  was  held  void,  (e) 
So  where  a  policy  was  effected  on  a  voyage  to  the  Baltic  and  back, 
and  the  insured  had  received  information  that  the  ship  had  sailed 
a  considerable  time  before,  but  did  not  disclose  the  circumstance 
to  the  broker,  nor  consequently  to  the  underwriters,  the  policy 
was  held  void  :  the  counsel  for  the  underwriters  contending  that 
*by  a  reference  to  the  Sound  list,  coupled  with  the  time  of  the  ship's 
sailing,  it  might  have  been  known  long  before  the  policy  was  ef- 
fected, whether  the  ship  was  a  missing  ship  or  not.  (/) 

And  so  where  an  insurance  was  effected  on  the  13th  of  December 
by  the  consignees  of  certain  goods  on  behalf  of  the  consignor ;  but 
the  consignor's  letter,  dated  the  30th  of  November,  stating  "  that 
he  thought  the  captain  would  sail  on  the  morrow,"  and  requesting 
the  consignees,  '  if  he  should  not  have  arrived  in  their  port,'  to  effect 
the  insurance  at  as  low  a  rate  as  possible,  was  withheld,  this  con- 
cealment was  determined  to  avoid  the  policy,  (g)  When  the  ship- 
per said  that  he  expected  the  captain  to  sail  on  the  morrow,  it  im- 
ported that  the  ship  was  in  such  a  condition  as  to  give  a  just  expec- 
tation of  her  sailing  at  that  time  ;  and  he  seems  to  have  supposed 
that  the  ship  might  arrive  before  the  letter,  and  that  if  it  did  not,  a 
high  premium  would  be  exacted.  And  so  where  the  insured  on  ef- 
fecting a  policy  on  wines  on  board  the  ship  Slag,  on  the  12th  of 
•ATovember,  at  and  from  Oporto  to  Liverpool,  withheld  two  letters 
from  his  foreign  correspondent,  one  saying  ^'  we  are  loading  the 
wines  on  board  the  Stagy  captain  Wheatletfy  who  pretends  to  sail 
after  to-morrow,"  and  the  other  inclosing  the  bills  of  lading  which 
were  filled  up  to  sail  with  convoy,  the  concealment  was  held  to 
vitiate  a  policy,  (h)  For  this  letter  not  only  stated  the  time  of  the 
ship's  sailing,  which  is  generally  material,  but  disclosed  also  that  the 
ship  had  sailed  with  convoy,  the  proceedings  of  which  are  of  a  pub- 
lic nature,  and  may  afford  a  clue  to  very  material  information  ;  in 
fitct,  if  the  intelligence  had  been  communicated  to  the  underwriters, 
they  might  have  learned  by  a  reference  to  the  list  of  ships  entered  at 
Llayd^s  as  having  sailed  with  convoy,  that  the  intention  of  the  in^ 
sured  had  been  disappointed,  and  that  the  convoy  had  sailed  without 
the  ship  before  the  policy  was  effected.  And  so  where  a  broker  on 
effecting  an  insurance  was  asked  by  the  underwriters  whether  the 
ship  was  the  Sophia  of  Bristol,  which  was  reported  at  Lioud^s  as 
being  then  at  sea  without  convoy,  and  was  afterwards  inmrmed 
by  his  employer  that  it  was,  and  that  *he  supposed  she  had  been 

U)  M' Andrew  V  Bell,  1  Esp  Rep  373.  &  Pul  New  Rep  14.     1  M  &  S  17. 

and  eee  id  407.     Peake  43.    2  Stark  Rep  {h)  Bridffes  and  Others  ▼  Hunter,  1  M 

S58.  &  S  15.    The  word  in  the  letter  was  '  pre- 

(/)  Webster  and  Other  v  Foster,  1  Esp  tends.*    Q^unre,  Whether  it  meant  intends 

Rep  407.  or  professes,  &c. 

(g)  WiUes  and  Others  v  Qlover,  1  Bos 

(*357)  (*358) 


AND   CONCBALMBIIT,  271 

prevented  by  adverse  winds  from  joining  convoy  at  PalmotUh  ;  but 
the  broker  did  not  disclose  this  answer  to  the  underwriters,  the  con« 
cealment  was  held  to  avoid  the  policy,  (t) 

But  although  circumstances  may  exist  in  a  particular  case  which 
may  render  the  time  of  a  ship's  sailing  highly  material  to  the  proba- 
bility of  her  safety  ;  as  for  instance,  if  they  have  a  tendency  to  shew 
that  the  ship  is  a  missing  ship  or  out  of  time,  yet  the  insured  are  not 
bound  to  communicate  the  time  of  sailing  of  the  ship  insured,  or  the 
prior  arrival  of  another  vessel  unless  the  information  be  material,  (k) 
And  where  a  broker  on  effecting  a  policy  stated  that  he  expected 
the  ship  C,  that  insured,  would  sail  on  the  26th,  that  another  ship, 
£.,  sailed  on  the  24th,  and  had  arrived,  but  she  was  a  copper-bottom* 
ed  and  remarkably  fleet  vessel :  this  statement  was  held  to  be  suffi- 
cient,  although  the  broker  knew  that  another  ship,  the  Bhip.d.,  had  al- 
so arrived  at  the  same  time  as  the  ship  B,  :  the  jury  found  that  there 
was  no  fraud,  and  that  the  knowledge  of  the  arrival  of  the  two  ships 
would  have  varied  the  premium.  (/)  So  on  a  policy  at  and  from 
a  foreign  port,  a  letter  written  by  the  captain  of  a  vessel  on  her  ar- 
rival in  the  foreign  port,  giving  such  an  account  of  her  as  to  render 
it  probable  she  must  remain  there  for  the  purpose  of  repairs,  be- 
yond the  time  necessary  for  taking  in  her  cargo,  needs  not  be  com- 
municated to  the  underwriters,  (m)  The  underwriters  may,  if 
they  think  proper,  desire  particular  information  to  be  furnished 
to  them  upon  this  subject,  or  they  may  (according  to  the  usual 
practice  in  some  West  India  voyages)  insert  a  warranty  that  the 
ship  shall  sail  on  or  before  a  certain  day.  But  in  the  absence  of 
any  such  stipulation  the  law  does  not  require  information  con- 
cerning the  ship's  not  being  prepared  for  sailing  to  be  communi- 
cated to  the  underwriters.  Nor  is  it  necessary  that  information 
should  be  furnished  to  the  underwriters  of  the  arrival  of  another 
^vessel  when  the  event  is  mentioned  in  LtoycTs  printed  lists  :  for, 
according  to  a  general  principle,  all  circumstances  are  presumed  to 
be  known  to  them  which  they  can  learn  by  the  exercise  of  due 
diligence  from  the  ordinary  sources  of  information,  (n)  Nor  b  it 
necessary  for  the  insured  to  mention  his  own  fears  concerning  the 
safety  of  the  ship,  which  in  fact  rested  on  no  good  foundation,  and 
were  not  warranted  by  the  course  of  the  voyage. 

3.  The  concealment  of  a  letter  stating  that  the  ship  had  been 
met  with  at  sea-  in  a  leaky  state,  is  material  and  vitiates  the  poli- 
cy, (o)  As  where  the  agent  for  the  insured  had  received  a  letter 
stating  that  **on  a  certain  day  at  twelve  in  the' night,  the  ship  was 
lost  sight  of  all  at  once,  that  the  captain  had  said  she  was  leaky,  and 
that  the  next  day  they  had  had  a  hard  gale,"  the  concealment  of 

(i)  Sawtell  ▼  London,  5  Taunt  359.    1  the  underwriter.     The  point  of  this  case 

Marsh  Rep  99  8  C.  is  stated  supfta,  see  I  B  &  A  674,  &c. 

(k)  Fort  ▼  Lee,  3  Taunt  331.    Folejr  v        (I)  Littledale  and  Other  v  Dinon,  1  New 

Moline,5Taant430.     1  Marsh  Rep    117  Rep  151. 

S  C.    But  in  1  M  &  S  19,  Mr  J  Le  Blanc        (m)  Beck  with  and  Other  v  Sydebotham, 

is  reported  to  have  said,  I  believe  it  has  1  Uampb  116. 

always  been  considered  that  the  time  of       (n)  Friere  and  Others  v  Woodhouse,  1 

the  ship's  sailing  if  known  to  the  insured,  Holt  Rep  572. 
is  a  material  fact  to  be  communicated  to        (o)  Cases  inira,  1  B  &  A  672. 

(*S59) 
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this  letter  was  held  to  be  material,  although  the  ship  continued  her 
voyage  for  several  days  and  was  lost  by  hostile  capture,  (p)  So 
where  an  advertisement  was  posted  up  at  Uayd^Sj  stating  *  that  the 
ship  President  had  been  met  with  at  sea,  and  that  she  appeared  la- 
bouring much,  and  to  be  very  leaky  and  deeply  laden,'  and  the  in- 
sured who  knew  that  a  part  of  his  goods  was  shipped  on  board  the 
President,  effected  an  insurance  generally  upon  goods  on  board  ship 
or  ships,  without  naming  the  ship  or  making  any  communication 
concerning  the  state  of  the  vessel,  the  policy  was  held  void,  although 
the  intelligence  afterwards  turned  out  to  be  false,  {q)  It  is  perhaps 
doubtful  whether  an  insurance  can  be  effected  generally  on  goods 
on  board  ship  or  ships,  when  the  insured  is  aware  of  the  name  of 
the  ship  on  board  of  which  the  goods  are  laden,  since  the  conceal- 
ment precludes  inquiries  which  an  underwriter  would  probably  make 
if  the  ship's  name  were  disclosed.  (9)  In  a  recent  case,  where  a 
ship  having  sailed  on  the  voyage  was  found  to  labour  and  strain 
much  from  being  overladen,  and  on  application  to  the  underwriters 
for  liberty  to  go  into  port  to  discharge  part  of  her  cargo,  they  were 
merely  informed  that  the  ship  was  too  deep  in  the  water,  this  repre- 
sentation was  deemed  sufficient ;  the  material  fact  was  in  substance 
^stated,  and  the  jury  found  that  the  straining  did  not  render  the  ship 
unseaworthy.  (r) 

The  concealment  of  an  accident  by  which  the  ship  has  sustained 
probable  damage  after  the  commencement  of  the  risk,  and  before 
the  time  at  which  the  policy  is  effected,  although  the  safety  of  the 
vessel  may  not  be  materially  involved  in  the  accident,  is  still  regard- 
ed as  material.  The  effect  of  a  concealment  of  such  an  occurrence 
is  not  indeed  to  avoid  the  policy  in  toto,  but  to  render  the  damage 
which  the  ship  received,  an  implied  exception  out  of  the  policy,  for 
which  the  underwriters  will  not  be  liable.  And  where  the  captain, 
not  thinking  the  accident  material,  did  not  communicate  it  to  the 
owners,  who,  in  consequence,  could  not  make  the  necessary  disclo- 
sure to  the  underwriters,  the  antecedent  damage  is  still  regarded  as 
excepted  out  of  the  policy  ;  for  what  is  known  to  an  agent  is  known 
to  the  principal.  And  therefore,  where  a  ship,  whilst  in  her  port  of 
loading  in  Jamaica^  struck  upon  a  rock,  and  as  appeared  from  the 
captain's  protest  on  the  termination  of  the  voyage,  sustained  some 
injury  by  the  chafing  of  the  planks,  although  no  material  damage 
appeared  at  the  time,  and  the  captain  wrote  to  the  owners  without 
communicating  the  accident,  it  was  held  that  an  insurance  after- 
wards effected  oh  the  ship  at  and  from  her  loading  port  in  Jamaica 
to  her  port  of  dischai^e,  would  not  cover  the  partial  loss  sustained 
by  the  ship's  striking  on  the  rock.  (5)  Lord  EUenborough  said,  I 
think  that  if  it  were  but  a  dubious  cause  of  damage,  the  captainought 

{f)   Lynch  and  Other  v  Hamilton,  3  394,  325. 

Taunt  37.     Lynch  v  Dunsford,  in  Error,  («)  Qladatone  and  Other  v  Kin^,  1  M 

14  East,  49.     See  Weir  v  Aberdeen,  2  &  S  35.    The  insured  were  not  entitled  to 

Barn  &  Aid  320,  325.  a  return  of  premium,  aa  the  policy  web  not 

(9)  3  Taunt  37, 39,  40, 43.    Vide  Kew-  void  in  toto.    Weir  v  Aberdeen,  2  Bam  & 

ley  V  Ryan,  2  Hen  Bla  343.  Aid  320.    See  the  case  of  Hare  v  Traris, 

(r)  Weir  v  Aberdeen,  2  Bam  &  Aid  320,  7  B  ji  C  1 4. 
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to  have  communicated  it ;  but  looking  at  the  circumstances  as  dis- 
closed afterwards  by  the  captaiu's  protest,  must  we  not  say  that  they 
amount  to  something  more  than  a  dubious  cause,  and  that  there 
is  pregnant  evidence  that  the  captain  suspected  the  ship  must  have 
sustained  some  damage,  although  he  might  not  know  what  the 
particular  damage  was  1  If  then  the  captain  might  be  permit- 
ted to  wink  at  these  circumstances,  without  hazard  to  the 
owners,  he  would  in  all  cases  remain  silent,  and  the  underwriter, 
at  the  time  of  subscribing  a  policy,  would  incur  a  certainty  of  be- 
ing liable  for  an  antecedent  average  loss.  But  '''although  a  conceal- 
ment of  information  of  the  ship's  having  encountered  a  gale  and 
been  damaged  at  sea,  or  other  fact  of  the  like  nature,  is  fatal 
to  the  policy,  yet  it  is  not  necessary  for  the  insured  to  disclose 
the  general  circumstances  connected  with  the  condition  and  his- 
tory or  capabilities  of  the  vessel,  unless  information  upon  these 
points  be  requested  by  the  underwriters,  {t)  Thus,  it  is  not  ne- 
cessary for  the  insured  to  state  that  the  ship  is  foreign  built,  al- 
though it  may  be  on  that  account  exempted  from  the  provisions 
of  a  convoy  act  in  force  at  the  time,  (u)  On  a  like  principle, 
in  the  case  of  a  policy  at  and  from  T.  to  L.,  it  i|  not  neces- 
sary for  the  insured,  without  being  requested,  to  disclose  that 
the  ship  ^had  been  surveyed  at  T.,  on  account  of  her  bad  charac- 
ter, and  found  sufficient  on  a  survey  being  made,  although  the 
ship's  general  bad  character  would  have  enhanced  the  premium, 
and  the  survey  would  not  have  satisfied  the  underwriters,  {x)  Nor 
to  disclose  that  the  ship  being  insured  from  JMadeira  to  London, 
had  been  found  to  be  leaky  at  Madeira,  but  that  the  leak  had 
been  stopped  before  the  vessel  sailed,  (y)  The  reason  is,  that  there 
is  an  implied  warranty  that  the  ship  is  seaworthy  at  the  commence- 
ment of  the  risk  ;  and  provided  she  is  seaworthy,  the  law  is 
Satisfied ;  the  insured  arj  not  bound  to  make  a  comnmnication 
to  the  underwriters  of  the  ship's  condition  and  circumstances. 
An  underwriter  is  virtually  indemnified  against  any  defect  in  the 
ship's  condition,  so  far  as  that  defect  renders  her  not  a  proper 
object  of  insurance,  for  he  is  exempted  from  responsibility  if  the 
ship  be  on  any  account  unsea worthy  at  the  time  of  the  com* 
mencement  of  the  risk.  But  circumstances  which  are  not  re- 
garded in  law  as  essential  to  the  risk,  and  are  therefore  not  em- 
braced by  the  warranty  of  seaworthiness,  do  not  require  to  be 
represented,  although*they  would  probably  very  materially  affect 
the  judgment  of  the  underwriter,  if  disclosed,  and  would  conse- 
quently *enhance  the  premium.  It  would  probably  have  much 
weight  in  guiding  the  judgment  of  an  underwriter  to  know  of  what 

(0  «  Bos  &  Pul  209.     4  East,  597.     7  {y)  Shoolbrcfl  v  Null,    Park  Ins   346. 

id  464.     Per  Lawrence,  J.  Marsh  Ins  475  ;  cited  and  approved  per 

(u)  Long  V  Duff;  2  Bos  &  Pul  20.  The  cur.    4  East,  598.    Lord   Mansfield  said, 

jury  found,  that  according  to  usage  this  in-  the  condition  of  the  ship  and  carfijo  at  the 

formation  need  not  to  be  disclosed.  end  of  the   former  voyage  need  not  to 

(x)  Haywood  and  Other  v  Rodcrers,  4  be  stated.    The  insured  had  had  letters 

East,  590.     1  Smith,  289  S  C  ;  and  see  1  that  the  ship  had  been  leaky,  and  the  pipe* 

Campb  116.  of  wine  half  covered  with  water. 

S6  (*361)  (*.562) 


i*t4  or   MItREf>RKSENtAT10N 

age  the  ship  was  at  the  time  of  the  loss  ;  where  she  was  built, 
whether  originally  British  or  foreign,  what  was  the  form  of  het 
construction,  whether  clinker-built  or  not,  whether  copper-bot- 
tomed or  not,  what  repairs  she  had  received,  and  when,  and  in 
what  dock  those  repairs  were  done  to  her,  and  how  lately  before 
the  voyage  insured ;  and  if  the  policy  were  upon  a  voyage  home, 
what  accidents  had  happened  in  the  outward  voyage.  But  a 
representation  of  circumstances  of  this  nature,  which  are  rather 
proper  to  guide  the  judgment  of  the  underwriters,  than  essential 
to  the  fairness  of  the  contract,  is  not  required  from  the  insured  as 
a  duty  in  the  first  instance  ;  the  duty  of  the  insured  is  satisfied  if 
*they  fairly  disclose  such  information  as  this^  when  it  is  demanded 
of  them,  (z)  As  observed  by  Mr.  Justice  Lawrence,  it  cannot  be 
necessary  to  detail  to  the  underwriters  all  the  previous  proceedings 
of  the  ship  ;  (a)  or  in  eifecting  a  policy  on  the  ship  and  cargo,  to 
represent  the  condition  which  they  may  be  in  in  consequence  of 
the  outward  voyage.  (6)  Nor  is  it  necessary  to  state  specially 
facts,  which  result  from  the  usual  and  known  course  of  the  African 
or  other  trades,  (c)  And  if  a  representation  be  made,  it  is  suffi- 
cient if  it  be  true  in  substance  ;  (d)  or  if  it  contain  a  true  and 
faithful  representation  of  the  facts  which  existed  at  the  time  of 
its  date,  and  refer  to  another  account  which  the  underwriters  do 
not  desire  to  inspect.  Thus  where  a  policy  was  effected  in  Sep- 
tember, 1800,  on  a  ship  in  the  African  trade,  (viz.  at,  and  from 
twenty-four  hours  after  the  ship's  arrival  at  her  first  place  of  trade 
on  the  coast  of  Africa^  during  her  stay  and  trade  there,  and  from 
thence  to  Liverpool^)  on  the  disclosure  of  a  letter,  which  was  the 
second  that  the  insured  had  received,  stating  that  the  ship  ar- 
rived in  Gaboon  River  on  the  26' h  of  March,  that  the  natives 
finding  them  weakly  handed,  and  their  goods'  taken  from  them^ 
did  as  they  pleased  ;  that  they  had  then  nine  men  on  board,  but 
their  provisions  were  very  low  ;  that  he  had  mentioned  certain 
parts  of  the  cargo  in  his  last  letter,  and  expected  to  ship  the  rest 
*and  sail  at  the  end  of  the  next  month,  the  policy  was  held  to  be 
valid,  (e)  and  not  affected  by  the  concealment  of  a  former  letter, 
(written  in  August,  1799,  and  received  by  the  owners  in  February, 
1800,)  which  stated  that  the  ship  had  been  attacked  and  plundered 
by  the  natives  at  another  place  on  the  coast,  who  had  killed  the  cap- 
tain and  several  of  the  crew,  so  as  to  reduce  them  to  the  number  of 
five,  &c.  (/)  For  the  second  letter,  which  was  shown  to  the  under- 
writers, contained  a  correct  statement  of  the  existing  condition  of 
the  ship ;  the  former  letter,  indeed,  contained  a  particular  and  more 
unfavorable  account,  but  yet  was  not  fraudulently  concealed  ;  the 
underwriters  must  have  seen  from  various  expressions  in  the  second 
letter  that  it  referred  to  a  former  account,  which  they  did  not  desire 
to  inspect :  and  they  must  be  presumed  to  have  known  that  the 


U)  Per  Lord  Ellenborough,  4  East,  795,  (rQ  2  B  &  Aid  320. 

698.  (e)  Freeland  and  Other,  Assignee,  &c  t 

(a)  7  East,  464.  Glover,  7  East,  457.    3  Smith,  424  8  C. 

(6)  4  Id  598.  6  Esp  Rep  14  S  C. 

(e)  7  Id  461,  4e«.  (/)  Id  ibid. 
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African  trade  consists  in  barter,  and  that  ships  engaged  in  it  always 
continue  for  some  time  upon  the  coast,  in  some  instances,  as  we 
learn  from  cases  which  have  come  before  the  courts,  for  above  a 
a  year :  so  that  they  could  not  infer  from  the  contents  of  the  second 
letter,  that  the  first  arrival  of  the  ship  on  the  coast  was  on  the  24th 
of  March,  when  she  was  stated  to  have  been  in  the  Gaboon  River  ; 
especially  as  it  appeared  that  she  had  much  of  her  homeward  bound 
cargo  on  board  on  th^  21st  of  April,  and  was  expected  to  sail  with 
the  remainder  by  the  end  of  May.  {g)  When  a  policy  is  effected 
on  behalf  of  a  foreigner  to  protect  him  from  a  loss  by  seizure,  by 
the  act  of  his  own  government,  it  seems  that  the  underwriters  ought 
to  be  made  acqui^nted  that  he  is  a  subject  of  that  government 
against  whose  act  the  insurance  is  made.  Thus  where  a  policy  was 
effected  on  behalf  of  an  American  subject,  after  the  ciecla ration  of 
war  with  •Smericoy  and  before  it  was  known  in  England^  against  all 
risks,  American  capture  or  seizure  included  ;  but  it  was  not  stated 
in  the  policy,  nor  communicated  to  the  underwriter,  that  the  insured 
was  an  American  subject,  and  the  loss  happened  in  consequence  of 
a  seizure  by  the  American  government,  for  a  forfeiture  by  the  breach 
of  their  non-importation  act,  it  was  held  that  the  underwriters  were 
not  liable,  {h)  In  this  case  it  made  a  material  difference  in  *the 
risk,  whether  the  ship  and  goods  were  American  property  or  not :  if 
the  property  were  British  owned,  the  owner  would  of  course  do  all 
in  his  power  to  prevent  a  loss  from  occurring  :  but  if  it  were  Amer- 
can  property,  be  would  probably,  if  secure  of  payment  by  the  un« 
derwriter,  lend  himself  to  purposes  of  bis  own  government,  and,  by 
giving  information,  or  otherwise,  assist  them  in  obtaining  possession 
of  the  property  insured. 

4.  The  concealment  of  an  attack  which  has  been  already  begun 
or  is  threatened  by  an  enemy^  and  which  is  peculiarly  within  the 
knowledge  of  the  insured  will  vitiate  a  policy.  As  where  an  in- 
surance was  effected  by  the  governor  of  Fort  Marlborough^  or 
BencaoUny  in  the  East  Indies^  against  hostile  capture,  Lord  Mansfield 
said,  that  if  there  had  been  any  design  on  foot,  or  enterprize  begun 
in  September^  1759,  (when  the  governor  gave  instructions  for  the  pol* 
icy)  to  the  knowledge  of  the  governor,  the  concealment  of  it  would 
have  varied  the  risk ;  and  that  the  underwriters  ought  to  have  been 
apprized  of  a  particular  design  or  attack  then  subsisting,  for  he  esti« 
mated  the  risk  upon  the  footing  of  an  uncertain  operation,  which 
might  or  might  not  be  attempted,  (i)  And  Lord  Mansfield  agreed, 
if  a  man  caused  an  insurance  to  be  effected  upon  a  ship,  knowing 
that  two  privateers  were  lying  in  wait  for  her,  the  policy  would  be 
void,  (k)  Bo  in  one  case  the  concealment  of  a  letter  written  from 
the  Cape  of  Crood  Hope^  stating  that  there  were  two  or  three  French 
privateers  in  these  seas,  was  held  to  avoid  a  policy.  (Z)    So  a  con« 

(g)  7  East,  457.    Bat  a  mutual  trading  action  was  brought  afler  the  war. 

with  another  ship  on  the  African  coast  not  (i)  In  Carter  i  Boehm,  S  Burr  1905.    1 

being  generally  known  was  held  necessary  61a  Rep  693. 

to  be  communicated.    Tenant  v  Render-  {k)  Id  ibid. 

•on,  1  Dow,  3S4.  (Q  Beckwaite  ▼  Nalgrore,  cited  3  Taunt 

as  Campbell  and  Others  v  Innes,  4  B  41,  4S  at  Ki  Pri. 
h  Aid  4S3.    Policy  on  ship  and  cargo,  the 
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cealment  was  found  by  the  jury  to  be  material  where  a  ship  was  in- 
sured as  a  privateer  for  a  cruize,  from  the  6th  of  March  to  the  6th 
of  May,  and  no  mention  was  made  of  reports  (which  had  gained 
considerable  credit  at  Jersey^  the  place  where  the  ship  fitted  out,) 
that  the  French  were  about  the  coast  on  the  8th  and  9th  of  March ; 
the  plaintiff  indeed,  knew  that  some  French  frigates  were  about  the 
coast ;  a  capture  was  reported  to  have  been  made  on  the  7th,  and 
a  ship's  binnacle  had  been  seen  afloat,  with  a  compass  of  a  par- 
ticular description,  (m)  Lord  Chief  Justice  Gibbs  said  loose 
*ruraours  which  have  gathered  together,  no  one  knows  how,  need 
not  be  communicated.  Intelligence,  properly  so  called,  and  as  it 
is  understood  by  mercantile  men,  ought  to  be  disclosed  when 
known.  The  materiality  of  the  facts  known  and  suppressed,  is 
for  the  decis»ion  of  the  jury.  Here  the  reports  known  and  sup- 
pressed, could  not  be  called  loose ;  a  part  of  the  information  con- 
sisted of  facts ;  it  was  intelligence  in  its  proper  mercantile  sense. 
Ought  not  the  insured  to  have  communicated  these  rumours, 
coupled  with  the  facts,  to  the  broker  who  was  to  obtain  the  policy. 
He  knew  the  current  knowledge  of  Jersey  on  this  subject ;  the 
underwriters  could  know  nothing  of  it.  If  therefore  a  communi- 
cation of  these  facts  would  in  the  minds  of  reasonable  men,  haye 
made  an  impression  affecting  the  magnitude  of  the  risk  in  which  they 
were  invited  to  engage,  they  ought  to  have  been  communicated. 

But  according  to  a  general  principle,  the  insured  are  not  bound 
to  make  a  specific  disclosure  of  any  fact  which  is  public  and  no- 
torious. And  therefore,  if  an  insurance  be  made  before  the  cora- 
mencement  of  hostilities,  but  at  a  time  when  they  are  generally 
expected,  the  insured  is  not  bound  to  give  notice  of  the  circum- 
stance, though  the  ship  does  not  sail  till  after  the  breaking  out  of 
the  war.  (n)  So  according  to  another  general  rule,  mere  s[$ecula- 
tions  or  private  conclusions  drawn  by  the  insured  from  facts,  need 
not  he  communicated,  such  as  for  instance,  that  from  the  'situation 
of  the  contending  parties,  an  attack  might  probaWy  be  made  by 
the  crew,  or  that  an  attack  had  been  made  the  year  before,  or  the 
like,  (o)  For  in  general,  the  insured  are  only  bound  to  mention 
facts,  and  not  their  own  speculations  upon  them.  And  so  where 
the  insured  on  a  policy  at  and  from  Riga^  were  in  possession  of  a 
letter  from  their  correspondent  there,  stating  that  an  order  for 
sending  the  papers  of  all  ships  arriving  at  (hat  port  to  St.  Peters- 
hurghy  had  produced  a  great  sensation,  that  the  ship  insured  must 
share  the  fate  of  other  vessels,  that  her  papers  had  been  sent  to 
St.  Petersburgh^  and  that  till  the  agent  there  received  a  favourable 
account,  he  should  defer  unloading  her,  or  preparing  a  return 
cargo,  but  the  broker  who  effected  the  policy,  did  not  show  the 

(m)  Durrell  and  Other  v  Bcderley,  1  This  must  uf  course  be  anderstood  of  a  case 

Holt  Rep  283.    The  ship  sailed  on  the  6th  where  the  voyage  is  not  illegal,  for  if  the 

of  March,  and  was  taken  the  next  morn-  policy  were  upon  an  illegal  voyage  to  an 

ing ;  the  order  for  the  insurance  was  ^ven  enemy's  country,  it  would  be  void, 

on  the  18th,  and  the  broker  eflfectcd  it  on  (o)  Carter  v  Bohem,  3  Burr  ubi  supra, 

the  24th.  Bell  and  Others  v  Bell,  8  Campb  475,  479. 

(n)   Planche  v  Fletcher,    Doucl    238. 
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^letter  to  the  underwriters,  but  merely  stated  the  fact  of  the  ship's 
papers  having  being  sent  to  St,  Petersburghy  the  communication 
was  held  sufficient,  (p)  So  though  the  insured  may  know  that 
two  privateers  had  been  in  the  seas  the  year  before,  it  will  be  no 
fraud  not  to  mention  that  circumstance,  (q)  For  it  cannot  be  in- 
ferred from  thence,  that  an  attempt  will  be  made  in  a  succeeding 
year  :  the  defeat  of  an  enemy  on  a  former  occasion,  or  voluntary 
abandonment  by  him  x)f  a  design  then  entertained,  perhaps  tends 
to  lessen,  rather  than  to  increase  the  risk. 

5.  The  answer  most  frequently  given  to  a  charge  of  undue  con- 
cealment is,  that  the  course  adopted  was  conformable  to  the  usage 
of  trade ;  of  which,  as  we  have  already  observed,  the  under- 
writers are  bound  to  take  notice  without  a  specific  communication 
to  them.  As  where  goods  were  insured  on  board  a  ship  from 
London  to  J^antz,  with  liberty  to  call  at  Ostend,  and  the  ship 
was  cleared  out  for  Ostend  only,  but  sailed  directly  for  JV*ante; 
this  was  held  to  be  no  fraud  upon  the  underwriters,  as  it  was  the 
known  course  of  the  trade  in  order  to  save  certain  duties  both  in 
England  and  France,  The  evasion  of  the  English  duties  in  this 
case,  which  were  merely  certain  light  house  duties,  was  not  consi- 
dered as  material,  since  it  did  not  render  the  ship  liable  to  confis- 
cation; and  the  evasion  of  the  French  duties  was  not  regarded, 
as  it  depended  on  the  revenue  laws  of  a  foreign  country,  (r) 
The  material  effect  of  usage  upon  the  terms  of  a  policy  has  also 
been  already  exemplified  in  speaking  of  the  extent  and  duration  of 
the  risk,  with  reference  to  voyages  in  the  Newfoundland,  East  In- 
dian, and  West  Indian  trade,  &c. ;  and  therefore  need  not  be  re- 
peated on  the  present  occasion.  In  a  late  case  where  an  insur- 
ance was  efiected  on  goods  from  London  to  Jamaica,  generally, 
the  goods  being  destined  for  a  particular  place  in  the  island,  and 
the  usual  course  in  such  a  case  was  for  the  ship  to  proceed  to  an 
adjoining  port,  and  there  tranship  the  cargo  into  shallops,  but  no 
information  of  this  was  given  to  the  underwriters,  they  were  ne- 
vertheless *held  liable  for  a  loss  which  happened  after  the  tranship- 
ment on  board  the  shallops,  (t) 

So  on  the  like  ground  of  usage,  where  a  ship  took  in  part  of  its 
cargo  outside  the  har  of  the  harbour  of  Oporto,  that  was  held  to  be 
sufficient,  being  a  usual  practice ;  although  express  liberty  is  some- 
times given  in  policies  at  and  from  Oporto,  for  ships  to  load  on  either 
side  of  the  bar.  (t*)  So  according  to  usage,  carboys  of  vitriol  may 
be  stowed  on  deck,  although  it  seems  to  be  a  frequent  and  a  safer 
practice  to  stow  them  in  the  hold  of  the  ship,  bedded  in  sand,  (x)  A 
policy  on  goods  is  not  vitiated  by  the  non-communication  to  the 

(p)  Bell  and  Others  v  Bdl,  2  Campb  (r)  Planche  &  Other  v  Fletcher,  Dougl 

479  and  last  note.  23S.  See  Atkinson  y  Abbott,  1  i  East,  135. 

(9)  This  was  said  by  Lord  Mansfield  in  1  Campb  535. 

Carter  v  Boehm,  3  Burr  and   1   Bla  Rep  (f)  Stewart  v  Bell,  5  B  &  Aid  238. 

ubi  supra,  the  jury  considered  the  nature  of  (u)  Kingston  v  Knibbs,  1  Campb  508 

the  silence  of  the  governor  (the  insured)  in  note. 

as  to  these  particulars ;  they  thought  it  in*  (x)  Da  Costa   v   Edmunds,  4  Campb 

nocent,  and  the  Court  confirmed  that  opi-  142. 
nioo. 

(*366)  (*367) 
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uDderwriters  of  the  damaged  atate  of  the  goods  unless  the  loss  is  oc- 
casioned by  their  being  damaged ;  but  if  the  goods,-  (e.  g.  hemp)  are 
put  on  board  in  a  damaged  state,  and  consequently  ignite  and  are  de* 
stroyed,  the  underwriters  are  not  liable,  (y)  It  may  also  be  added  as 
another  instance  of  an  immaterial  concealment,  that  an  insurance 
may  be  made  for  part  of  a  voyage  without  a  disclosure  of  the  ultimate 
place  of  destination ;  as  for  instance  on  freight  from  St.  Ubes  to 
PartsnunUhy  upon  a  ship  which  sailed  from  St.  Ubes  to  Crottenburgh, 
with  intent  to  proceed  first  to  Portsmouth  to  take  up  convoy  in  her 
way  to  Gottenburgh.  (z)  The  reason  is  that  the  non-dbclosure  of 
the  ship's  ultimate  place  of  destination  does  not  vary  the  risk. 

(y)  Boyd  t  Dabois,  3  Campb  133.  RichardsoD,  1  Bla  Rep  463.     S  Ttnni 

(jr)  Taylor  v  Wilson,  15  East,  384.    2    424. 
Dow  Rep  367,  373.     Vide  Hodgaon    ▼ 
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OP    PARTIAL  LOSSES  AND   ADJUSTMENT. 

The  principle  of  insurance  as  a  contract  of  indemnity  naturally 
suggests  the  division  of  losses  into  two  kinds ;  viz.  1.  Partial  or 
average  losses.  2.  Total  losses.  Having  already  considered  the 
various  causes  of  loss  for  which  the  insurers  are  liable,  it  will  be  pro- 
per in  this  place  to  consider  the  mode  in  which  partial  losses  are 
estimated  and  adjusted. 

An  insurer  may  be  liable  for  a  partial  damage  under  the  policy, 
although  eventually  a  cause  of  total  loss  occurred  which  was  ex- 
cepted from  its  operation.  Thus  when  an  American  ship,  war- 
ranted free  from  American  condemnation,  slipped  away  in  the 
night  for  the  purpose  of  eluding  her  national  embargo,  but  was 
driven  on  the  shore  by  the  wind,  and  having  been  with  great  dif- 
ficulty got  off,  was  some  time  after  seized  and  finally  condemned 
by  the  A^iericaa  government,  the  Court  of  King's  Bench  held, 
that  as  there  was  ultimately  a  total  loss  by  a  peril  excepted  out 
of  the  policy,  the  insured  could  neither  recover  for  a  total  loss, 
nor  for  any  previous  partial  loss  arising  from  the  stranding,  which 
in  the  event  became  wholly  immaterial  to  the  insured ;  but  they 
considered  that  the  insured  might  recover  for  actual  disbursements 
made  for  repair  of  damage  occasioned  by  sea  perils  before  the  total 
loss  ;  these  being  covered  by  the  general  authority  given  to  the  in- 
sured to  sue,  labour,  and  travail  for  the  defence,  safeguard,  and  reco- 
very of  the  property  insured,  (a)  And  the  liability  of  an  underwriter 
*is  not  confined  to  the  single  amount  of  bis  subscription,  but  he  may 
be  subject  either  to  several  averiEige  losses,  or  to  an  average  loss  and 
total  loss,  or  to  money  expended  and  labour  bestowed  about  the  de- 
fence, safeguard,  and  recovery  of  the  ship,  to  a  greater  amount 
than  the  subscription  ;  and  this  will  be  recoverable  as  an  average 
loss.  (6)  It  may  be  proper  to  add,  that  when  repairs  are  ordered 
by  the  underwriters,  for  the  payment  of  which  a  bottomry  bond  is 
given,  and  they  refuse  to  pay  it  on  the  arrival  of  the  ship,  in  conse- 
quence of  which  the  ship  is  sold,  they  are  liable  for  all  the  damage 
which  accrues  to  the  owner  in  consequence  of  that  refusal,  (c) 

When  an  entire  insurance  is  effected  on  ship  and  cargo,  and  no 
cargo  is  shipped,  the  insurer  is  only  liable  for  such  a  proportion 


<a)  Livie  t  Jabioii,  IS  EUuit,  648  and  tee       (h)  Ia  Cheminant  t  Poaraoo,  4  Tauat 
cases  of  partial  loM  onlv,  4  Taaat  803.    367.    10  John  487. 
ll£s«t,m  (e)  Da  Costa  vNownham,  9TR407. 
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of  the  sum  insured,  as  the  property  upon  which  the  policy  attaches 
bears  to  the  whole.  Thus,  if  the  sum  insured  be  600/.  on  ship  valued 
at  1,000Z.  and  cargo  1,0001.,  and  ho  cargo  be  shipped,  the  under- 
writers are  only  liable  to  the  extent  of  501.  per  cent,  upon  their  re- 
spective subscriptions,  (d)  This  rule  was  adopted  in  a  case  whicli 
occurred  before  Lord  Kenyon,  where  a  joint  insurance  had  been 
effected  to  the  amount  of  5,500Z.  on  ship  and  cargo,  calculating- 
the  ship  at  1,500Z.  ;  the  subscriptions  were  to  the  extent  of  only 
BOOL  ;  and  no  part  of  the  cargo  had  been  taken  on  board.  Lord 
Kenyon  inclined  to  be  of  opinion  that  the  insured,  in  an  action  for 
the  loss  of  the  ship,  were  entitled  to  recover  the  whole  600L  as 
that  sum  was  in  fact  less  than  the  value  of  the  ship ;  but  the  jury 
intimating  that  a  different  rule  had  been  adopted  at  Lloyd's  coffee- 
house, he  assented  to  a  verdict  being  given  for  such  a  proportion 
only  of  the  sum  subscribed  by  the  defendant,  as  the  property  upon 
which  the'  policy  attached  bore  to  the  whole  which  was  included  in 
the  valuation.  In  an  action  on  a  valued  policy  it  affords  no  defence 
to  prove  that  the  insured  have  received  the  same  amount  from  the 
underwriters  on  another  policy,  if  the  subject  matter  insured  be  prov- 
ed to  be  of  a  value  equal  to  the  sum  received  and  that  sought  to  be 
recovered,  (c) 

We  shall  proceed  to  consider  separately  the  amount  at  which  the 
loss  is  to  be  estimated  in  the  case  of  1.  Ship  ;  2.  Goods  ;  3.  Freight. 

*When  a  ship  partially  damaged  has  been  repaired 
1.  Ship.  by  the  owners,  the  practice  is  to  deduct  one-third  from 

.  the  cost  of  the  repair,  in  consideration  of  the  benefit 
which  the  owners  derive  from  new  materials  in  lieu  of  the  old. 
And  this  rule,  which  is  intended  to  prevent  nice  calculations  as  to 
actual  amount  of  damage,  was  adopted  in  a  late  case,  although  just 
before  the  voyage  the  ship  had  been  newly  repaired,  and  the  damage 
occurred  in  the  new  part  of  the  vessel.  When  it  was  proposed,  on 
the  part  of  the  insurer,  to  call  witnesses  to  prove  the  usage,  the 
Judge  roterposed,  and  said,  it  could  scarcely  be  insisted  that  witness- 
es should  be  called  to  prove  a  usage  which  was  perfectly  well  known 
to  every  one  of  the  jury.  The  rule,  indeed,  is  notorious  ;  it  is  not 
one  of  law,  nor  is  it  universal ;  but  is  adopted  on  account  of  the  im- 
possibility in  most  cases  of  proving  the  actual  deterioration  of  the 
vessel  by  the  wear  and  tear  of  the  voyage.  (/)  But  the  underwrit- 
ers are  not  entitled  to  the  usual  deduction  Of  one-third,  for  new 
materials  in  lieu  of  old,  where  the  ship  has  been  repaired,  unless 
she  has  been  restored  into  the  free  possession  of  the  owner,  (g) 

The  value  of  the  goods  is  to  be  estimated  accord- 

«.  Goods.        ing  to  the  invoice  price ;  an  insurer  is  not  liable  for 

the  rise  or  fall  of  the  market,  {h)  or  for  a  loss  that 

may  arise  from  the  difference  of  exphange.  (t)     Insurance  is  a  con- 


(d\  Amery  y  Rogers,  1    £sp  Rep  207.  (h)  2  Burr  1170.    1   T  R   130  note  a. 

(e)  Bousfield  v  Barnes,  4  Campb  228.  2  East,  581.     12  id  639,  yide  Dich  y  AUen, 

(/)  Poingdestre  y  Royal  Exchange  As-  Park,  167.    Tuite  y  Royal  Exchange  As- 

Hurance  Company,  1  Ry  &  Moo  378,  and  surance  Company,  id  166. 

•8  to  charges  on  ship  and  freight  respec-  (t)  Thellasson  y  Bewicke,   I  Esp  R&p^ 

tively,5M&S  13,14.  77. 

(g)  Da  Co6U  v  Newnfaam,  2  T  R  407. 
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tract  of  indemnity  against  the  perils  of  the  voyage ;    the  insurer 
engages,  so  far  as  the  amount  of  the  prime  cost,  or  value  in  the 
policy,    *^that  the  thing  shall  come  safe,"    he  has  nothing  to  do 
with  the  market ;  he  has  no  concern  in  any  profit  or  loss  which 
may  arise  to  the  merchant  from  the  goods ;  if  they  be  totally  lost, 
he  must  pay   the  prime  cost,  that  is,  the  value  of  the  thing  in- 
sured at  the  outset :  he  has  no  concern  in  any  subsequent  value. 
So  likewise,  if  part  of  the  cargo,   capable  of  a  several  and  dis- 
tinct valuation  at  the  outset   be  totally  lost ;    as  if  there  be  one 
hundred  hogsheads  of  sugar,  and  ten  happen  to  be  lost,  the  in- 
surer *must  pay  the  price  of  those  ten  hogsheads,  without  any  regard 
to  the  price  for  which  the  other   ninety  may  be  sold.     But  where 
an  entire  individual,  as  one  hogshead,  happens  to  be  spoiled,  no  mea- 
sure can  be  taken  from  the  prime  cost  to  ascertain  the  quantity  of 
such  damage  ;  but  if  you  can  fix  whether  it  be  a  third,  fourth,  or 
fifth  worse,  the  damage  is  fixed  to  a  mathematical  certainty.     How, 
then,  is  this  to  be  found  out  ?     Not   by  any  price  at  the  outset  port, 
but  by  that  at  the  port  of  delivery,  where  the  voyage  is  completed, 
and  the  whole  damage  known.     Whether  the  price  there  be  high 
or  low,  in  either  case  it  equally  shews  whether  the  damaged  goods  are 
a  third,  fourth,  or  a  fifth  worse  than  if  they  had   come  sound  ;  con- 
sequently, whether  the  injury  sustained  be  a  third,   fourth,  or  fifth  of 
the  value  of  the  thing ;  and  as  the  insurer  pays  the  whole  prime 
cost  if  the  thing  be  wholly  lost,  so  if  it  be  only  a  third,  fourth,  or 
fifth  worse,  he  pays  a  third,  fourth,  or  fifth  of  the  value  of  the  goods 
so  damaged,  (k)     It  was  held  in  case  of  a  partial  loss  on  tobacco 
that  though  the  sale  of  both  the  sound  and  damaged  hogsheads 
might  be  the  most  certain  means  of  ascertaining  the  difference  and 
calculating  the  amount  of  the  loss ;  yet  the  valuing  of  the  sound 
hogsheads  by  a  regular  broker,  the  parties  acting  honajide^  was  suffi- 
cient    2  Dow,  546.     Appeal  from  Scotland.     And  the  rule  for  cal- 
culating a  partial  loss  on  goods  by  sea  damage,  is  to  estimate  the  dif- 
ference between  the  respective  gross  proceeds  of  the  same  goods 
when  sound,  and  when  damaged,  and  not  the  net  proceeds ;  this  rule  . 
being  adopted  chiefly  to  prevent  the  underwriter's  liability  from  be- 
ing affected  by  the  fluctuation  of  the  market,  or.by  the  port  duties, 
or  charges  after  the  arrival  of  the  goods  at  their  port  of  destina- 
tion. (0     Nor  is  there  any  difference  with  regard  to  the  mode  of  es- 
timating the  loss  between  a  valued  and  an  open  policy  ;   for  the  ef- 
fect of  valuation  is  to  fix  by  agreement  the  amount  of  the  prime 
cost,  (m)     The  rule  for  estimating  the  loss  in  the  case  of  an  open 
policy,  is  to  take  the  invoice  price  at  the  loading  port,  together  with 
the  premium  of  insurance  (n)  and  commission,  as  the  basis  of  cal- 
culation ;  and  when  a  partial  loss  occurs,  the  amount  is  ascertained 
by  taking  the  proportional  difference  between  the  selling  price  of  the* 
sound,  and  that  of  the  damaged  part  of  the  goods,  at  the  port  of  de- 

(Ifc)  %  Ban  1 170.  (m)  2  Burr  1 171. 

(0  Johnson  ▼  Shedden,  2  East,  &81.  (n)  Vide  Langhor     v  Allnut,  4  Taunt 

Hoiry  and  Others  ▼  Royal  Exchange  As-  511. 
•annoe  Company,  3  Bos  &  Pnl  308. 
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livery,  and  applying  that  proportion,  (be  it  a  half,  a  quarter,  an 
eighth,  &c.)  with  reference  to  such  estimated  ralue  at  the  loading^ 
port,  to  the  ^damaged  portion  of  the  goods,  (o)  In  the  case  of  an 
open  policy,  the  invoice  price  at  the  loading  port,  including  premi- 
ums of  insurance  and  commission,  is,  for  all  purposes  of  either  total 
or  average  loss,  the  usual  standard  of  calculation  resorted  to  for  the 
purpose  of  ascertaining  this  value.  The  selling  or  market  price  at 
the  port  of  delivery  cannot  be  alone  the  standard,  as  that  does  .not 
include  premiums  of  insurance  and  commission,  which  must  be 
brought  into  the  account,  in  order  to  constitute  an  indemnity  to  an 
owner  of  goods,  who  has  increased  the  original  amount  and  value  of 
bis  risk  by  the  very  act  of  insuring.  The  proportion  of  loss  is  ne- 
cessarily calculated  through  another  medium,  namely,  by  comparmg 
the  selling  price  of  the  sound  commodity  with  the  damaged  part 
of  the  same  commodity  at  the  port  of  delivery.  The  difference 
between  these  two  subjects  of  comparison  affords  the  proportion 
of  loss  in  any  given  case,  L  e.  it  gives  the  aliquot  part  of  the 
original  value,  which  may  be  considered  as  destroyed  by  the 
perils  insured  against,  and  for  which  the  assured  is  entitled  to  be 
recompensed.  When  this  is  ascertained,  it  only  remains  to  apply 
this  liquidated  proportion  of  loss  to  the  standard  by  which  the 
value  is  calculated,  i.  e.  to  the  .invoice  price,  being  itself  calcu- 
lated as  before  stated ;  and  we  then  obtain  the  one-half,  the  one- 
fourth,  or  one-eighth  of  the  loss  to  be  made  good  in  terms  of 
money.  This  rule  of  calculation  is  generally-  favourable  to  the 
underwriter,  as  the  invoice  price  is  less  in  most  cases  'than  the 
price  at  the  port  of  delivery ;  but  the  assured  may  obviate  this 
inconvenience  by  making  his  policy  a  valued  one ;  or  by  stipulat- 
ing that,  in  case  of  loss,  the  loss  shall  be  estimated  according  to 
the  value  of  like  goods  at  the  port  of  delivery.  ( p)  In  the  absence 
of  any  express  contract  on  the  subject,  the  genei-al  usage  of  the 
assured  and  underwriters  supplies  the  defect  of  stipulation^ 
and  adopts  the  invoice  value,  with  the  additions  I  have  mentioned, 
as  the  standard  of  value  for  this  purpose,  (q)  The  nature  of  the 
contract,  as  observed  by  Lord  Mansfield,  is,  that  the  goods  ^shall 
come  safe  to  the  port  of  delivery,  or  if  they  do  not,  to  indemnify 
the  insured  to  the  amount  of  the  prime  cost,  or  value  in  the 
policy.  If  they  arrive,  but  lessened  in  value,  through  damage 
received  at  sea,  the  nature  of  an  indemnity  speaks  demonstrably 
that  the  merchant  must  be  put  in  the  same  condition  (relation 
being  had  to  the  prime  cost  or  value  in  the  policy)  which  he 
would  have  been  in  if  the  goods  had  arrived  free  from  damage; 
that  is,  by  paying  such  proportion  or  aliquot  part  of  the  prime 
cost  or  value  in  the  policy,  as  corresponds  with  the  proportion,  or 
aliquot  part  of  the  diminution  in  value  occasioned  by  the  damage. 
No  private  scheme  or  project  in  trade  of  the  insured  can  affect 

!o)  Usher  v  Noble,  12  East,  639.  expected  profit,  Bometimes  amounting  to 

p)  Per  Lord  Ellenborough,  ubi  supra,  more  than  the  goods  themselves,  toinsiire 

Bat  It  would  scarcely  be  advisable  for  the  against  the  contingeDcy  of  the  lose  of  a 

merchant  to  pay  the  premium  upon  the  part.    Stev  131. 
wh(^e  amount  of  the  freight,  duties,  «nd  (o)  ]2Elast,647. 
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the  insurer.  If  speculative  destinations  o(  the  merchant;  and  the 
saccess  of  such  speculations  were  to  be  regarded,  it  would  intro- 
duce great  injustice  and  inconvenience.  The  underwriter  knows 
nothing  of  them.  The  underwriter. is  not  aflected  by  the  price  ; 
and  the  right  of  the  insured  to  a  satisfaction  where  goods  are 
damaged  arises  immediately  upon  their  being  landed  at  the  port 
of  delivery,  (r) 

3.Preigh'^  In  the  case  of  a  freight  policy,  a  usage  that  the 
loss  shall  be  calculated  upon  the  gross  amount,  and 
not  upon  the  net  value  of  the  freight  is  legal.  And  this  prin- 
ciple was  acted  upon  on  a  late  occasion,  where  tl\e  freight 
payable  to  the  plaintiffs,  in  the  event  of  the  safe  arrival  of  the  ship, 
would  have  been  3,068/.  ;  out  of  which  sum  they  must  have  paid 
6991.  95.  for  seamen's  wages,  pilotage,  light  dues,  tonnage  duty, 
and  dock  dues,  from  which  they  weie  altogether  exempted  by  the 
loss  of  the  vessel.  Merchants  of  great  experience  at  Lloyd's  con- 
curred in  stating,  that  though  open  policies  on  freight  were  ex- 
tremely rare,  the  uniform  custom  in  settling  losses  upon  them  had 
been  to  pay  the  insured  on  the  amount  of  the  gross  freight,  {a) 
The  usage  in  the  result  was  found  by  the  jury,  and  admitted  by 
the  Court. 

These  are  the  principles  upon  which  the  value  of  goods  is  to  be 
estimated  in  case  of  partial  loss.     And  partial  loss    signifies  any 
loss  or  damage  not  amounting  to  a  total  loss.     But,  in  the  prac- 
tice of  insurers,  a  distinction  is   made  between  the  various  kinds  of 
'partial  losses.     Thus  when  in  consequence  of  shipwreck,  or  the 
perQs  of  the  sea,  the  ship  is  prevented  from  proceeding  on   her 
voyage,  and  the  cargo,  or  the  part  that  is  saved,  is  obliged  to  be 
sold  at  a  place  short  of  the  port  of  destination;  this  is  called  a 
salvage  loss,  and  the  difference  between  the  amount  of  the  salvage, 
that  is  the   part  of  the   cargo  saved,  after  deducting  the  charges, 
and   the  original  value  of  the  property,   is  called  the  salvage  loss. 
It  is  only  when  the  damaged  goods   are  sold  at  a  port  short  of 
the  ship's  destination  that  this  calculation  is  adopted,  (i)     A  par- 
tial loss  is  also  frequently  termed  an  average  or  a  particular  average 
loss  ;  a  very  incorrect  phrase,  but  so  frequently  adopted  that  it  can! 
not  be    now  abandoned  without  inconvenience,  (u)      The  term 
partkvlar  aoeragey  appears  to  be  chiefly  applied  in  practice  to  de- 
terioration of  articles   by  sea  damage,  or  other  marine  risk,  and  the 
consequent  expense  to  the  insured  ;  (x)  and  the  mode  of  calcula- 
tion has  been  so  fully  exj)lained,  that  no  further  observations  seem 
necessary  upon  this  head.     The  term,  partial  loss,  is  in  mercan- 
tile practice,  adapted   to  what  is  called  a  total  loss  of  a  part ;  as, 
for  instance,  in  an  insurance   of  twenty  hogsheads  of  sugar,  if  one 
hogshead  be    washed  out,  the  amount  lost  is  to  be  paid  for  at 

(r)  And  see  1   Emcrifir,  259  ed    1783,  sion,  see  1  T  R  609—615. 

where  the  epinions  of  foreign  auth  )r8  are  (»«)  Average  is  properly  applied  to  si cr. 

very  fully  collected.  ntfy  contribution  in  the  case  ofgeaeral  av- 

(s)  Palmer  V  Blackburn,  lBing63.  era;re. 

(t)  Ster  Aver  79,  S5.    As  to  commie-  (:i:)  Stev  86. 
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the  prime  cost,  or  at  the  value  in  the  policy,  if  it  be  fixed,  (z) 
Again,  there  is  a  material  distinction  between  a  deterioration  in 
value  of  the  thing  insured,  er  particular  average  in  a  stricter  sense, 
and  ezpences  incurred  for  the  preservation  of  the  same  thing  ; 
for  such  expences  may  be  claimed,  although  there  be  no  claim 
for  particular  average,  either  because  the  policy  was  warranted 
free  from  particular  average,  or  because  the  per  centage  was  short 
of  that  for  which  the  underwriter  becomes  liable,  (a) 

When  an  average  loss  is  settled,  the  broker  concerned,  in  ge-> 
neral,  procures  the  amount  to  be  indorsed  on  the  policy,  and 
signed  by  the  insurer,  which  is  called  the  adjustment.  An  adjust- 
ment may  be  made  either  in  person  or  by  agent;  and  an  agent 
authorized  on  the  part  of  an  underwriter  to  subscribe  a  policy^ 
may  adjust  a  loss  on  his  behalf,  (b)    It  may  be  in  this  form,  ^'  settled 

*or  adjusted  the  loss  on  this  policy,  at /  per  cent.  A.  B.  ;** 

and  sometimes  a  promise  is  added  to  pay  in  a  month,  or  the  like. 
This  adjustment  was  compared  by  C.  J.  Lee  to  a  note  of  hand  ;  it 
isprtma  fcune  evidence  against  the  insurer,  without  the  adduction  of 
any  further  proof  of  the  loss,  (c)  And  when  an  insurer  after  sign- 
ing the  adjustment,  with  a  promise  to  pay  in  a  month,  became  dissat- 
isfied, and  required  further  proof,  particularly  of  the  ship's  sailing 
with  convoy,  and  of  her  condemnation,  the  learned  judge  held,  that 
the  insured  might  recover  on  the  adjustment,  and  was  not  compella- 
ble to  adduce  proof  of  the  loss,  (d)  But  fraud  or  mistake,  or  a  mis- 
conception on  the  part  of  the  underwriter  (e)  invalidates  an  adjust- 
ment signed  by  him  ;  nor  is  the  insured  allowed  to  bring  it  forward 
at  the  trial  by  surprize.  (/)  So,  where  soon  after  the  adjustment 
was  signed  by  an  underwriter,  doubts  arose  in  his  mind  as  to  the 
honesty  of  the  transaction,  and  he  called  for  fuither  proof,  Lord 
Kenyon  ruled  ihat  the  insured  ought  to  go  into  some  evidence  be- 
sides the  adjustment ;  and  for  want  of  it  he  was  nonsuited,  (g)  So, 
on  the  other  hand,  an  adjustment  is  not  binding  on  the  insured,  if  it 
proceeded  from  a  mistake  of  the  facts  on  his  part ;  but  this  can 
rarely  happen,  (h)  Indeed,  an  adjustment  is  not  in  any  case  con- 
clusive ;  its  effect  when  regularly  made  is  merely  to  transfer  the 
burthen  of  proof  from  the  insured  to  the  insurer,  (i)  It  is  prima  facie 
evidence  against  the  insuter,  but  he  may  give  evidence  to  impeach 
it;  it  is  only  a  promise  not  under  seal,  and  therefore  not  valid  unless 

« 

(z)  Stev    135.    And    see  Le    Cras  v  519,  520. 
HugheB,  Park,  174.  (/)  3  Taunt  285. 

(a)  Benecke,424.    4Taunt367.  {g)  De  Ganon  v  Galbraith,  Paik,  194. 

(b)  Richardson  v  Anderson,  1  Campb  Peake's  Ev  236  (5th  ed.)    The  rt^forl  of 
43,  note.     16  East,  386.  this  case  is  not  given  at  much  length,  but 

(c)  Hog  vGouldney,  Beawes,  SIO.ScIw  from  the  statement  it  may  perhaps  be  m- 
917.    Park,  193.    Hewitt  v  Flenney,  Bea-  fcried  that  the  adjustment  was  not  con- ' 
wcs,  308.     It  does  not  require  a  stamp,  eluded,  or  that  there,  was  apparent  fiaod. 
Wiebe  r  Simpsr  n,  per  Kenyon,  C  J,  Sitt  Otherwise  the  case  appears  to  be  contrary 

a  M  T  41  Geo  3.    Selw  917,4th  ed.     Sed  to  the  ceneial  rule  that  an  adjustment  is 

quare,  if  a  promise  be  added  to  pay  in  a  prima  facie  evidence  for  the  insured,  and 

month,  or  the  like.  that  evidence  to  impeach  it  roust  be  given 

(dS  Hog  V  Gouldnoy,  ubi  supra.  by  the  insurer. 

(e)  Rogers  vNaylor,  2  Esp  Rep  483.  (k)  Reynerv  Hall.  4  Taunt  725. 

Park,  194.    Steel  v  Lacy,  3  Taunt  285.    8  (i)  Steel  v  Lacy,  3  Taunt  285. 
Taunt  124.    2  Esp  Rep  489.    6  Taunt 
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founded  on  a  previous  liability  or  other  good  consideration.  It  fol* 
lows  therefore  that  an  underwriter  is  not  estopped  by  an  adjusU 
wkoUy  {k)  ^although  at  the  time  of  signing  it  he  had  the  ipeaus  of 
reudiering  himself  acquainted  with  the  history  of  the  voyage  and  the 
mode  of  loss»  if  his  attention  was  not  then  drawn  to  the  circum- 
stances which  he  afterwards  learned  by  which  the  policy  was  avoid- 
ed. (/)  The  facts  must  be  displayed  before  him  as  they  really  exist 
His  having  read  a  notice  stuck  up  at  Llayd*8  by  which  his  attention 
was  drawn  only  to  the  manner  in  which  the  ship  was  captured,  but 
was  not  roused  to  a  previous  deviation,  which  might  have  been  sus- 
pected from  the  notice,  does  not  preclude  him  from  insisting  upon 
that  deviation.  Nor  does  it  seem  that  an  insurer  is  precluded  from 
setting  up  fraud,  deviation,  concealment,  or  any  other  discharge 
from  the  policy,  though  he  signed  his  initials  to  the  adjustment  upon 
a  full  disclosure,  and  with  full  knowledge  of  all  the  circum- 
stances, (m)  An  adjustment  may  be  given  in  evidence,  without  be- 
ing stated  specially  in  the  declaration,  (n) 

An  adjustment  may  be  either  absolute  or  conditional.  And 
when  in  a  case  of  capture  and  re-capture,  an  abandonment  was 
made,  and  all  the  underwriters  except  one  adjusted  a  loss  at  the 
sum  of  64{.  18«.  3(2. ;  but  that  one  signed  an  adjustment  to  the 
following  effect : — ^'  Adjusted  SSI.  per  cent,  on  account,  upon  ray 
subscription  to  this  policy,  until  the  account  of  the  proceeds  of 
the  goods  insured  can  be  made  up,'  when  a  final  loss  is  to  be 
paid  to  the  same  amount  as  by  the  other  underwriters,  and  if  the 
same  exceed  SSL  per  cent,  the  insurer  to  pay  the  excess  ;  if  short, 
the  insured  to  return  the  difference ;"  this  conditional  form  pre- 
cluded the  insured  from  recovering  on  the  adjustment,  without 
proof  that  the  conditions  had  been  complied  with,  and  the  account 
of  the  proceeds  of  the  goods  made  up.  (o)  It  was  considered  at 
the  trial  that  the  adjustment  precluded  the  insurers  from  setting  up 
the  illegality  of  the  voyage ;  but  that  point  is  perhaps  questionable. 
And  it  was  also  made  a  question  whether  the  adjustment,  being 
conditional,  should  not,  if  relied  upon,  have  been  stated  specially 
*in  the  declaration.  After  a  total  loss  and  adjustment  for  payment 
within  a  month,  and  whilst  the  policy  remained  in  the  hands  of  the 
broker,  the  initials  of  the  insurer  were  struck  out  of  the  adjustment 
to  indicate  payment,  and  the  broker  debited  the  insurer  with  the 
loss;  here  the  insurer  was  still  liable  to  ihe  insured.  For  the 
principal  is  never  estopped  from  demanding  the  money,  unless  there 
is  an  actual  payment  to  the  broker  or  a  credit  given.  (/>) 

Where  at  the  time  of  adjustment,  a  loss  is  apparently  total,  and 
is  paid  by  the  insurer  as  sucb>  but  subsequent  events  occur  which 
reduce  it  to  a  partial  loss,  the  insurer  cannot  recover  back  the 
money  paid  ;  but  he  stands  in  the  situation  of  the  insured  with 
regard  to  salvage.     In  a  case  so  circumstanced  when  the  loss  was 

(k)  Herbert  v  Champion,  I  Campb  134.  (n)  Rogers  v  Naylor,Park,  J  94.    2£8p 

(0  Shepherd  v  Cbewter,   1  Campb  274.  Rep  4S9.    5  Id  96.    Sed  qusBre  when  con- 

■ee  also  Shirriffv  Potta,  5  Eap  96.  but  see  ditional,  S  Taunt  1 19. 

Chiistian  v  Coombe,  2  Eap  Rep  489.    VoU  (o)  Gammon  and  Other  v  Beverley,  8 

ler  V  Grifiitha,  Sel  Ni  Pri  9 1 7  4  ed.  Taont  119.     1  Moore,  563. 

(m)  Herbert  ▼  Champion,  1  Campb  134,  ( p)  Jell  v  Pratt,  t  SUrk  67. 

(*3?6)  (*377) 


£86 


or   PARTIAL   LOSSES 


adjusted  in  the  following  terras  : — *'  Adjusted  a  loss  on  this  policy 
at  lOOZ.  per  cent,  on  the  H,  packet  captain  S.  being  totally  lost  at 
FalmorUh;  should  any  salvage  hereafter  be  recovered,  the  insured 
promises  to  refund  to  the  insurer  whatever  he  may  so  recover  in 
such  porportion  as  the  sum  insured  bears  to  the  whole  interest ;'' 
and  the  bullion  insured,  though   whoUy  lost  at  first  at  Fatmauihy 
was  afterwards  fished  up,  the  Court  of  King's  Bench  held,  that  the 
loss  which  had  been  paid  could  not  be  recovered  back,  and  that  the 
insurers  must  be  content  according  to  the  adjustment,  with  salvage 
in  such  proportion  as  the  sum   insured  bore  to  the  whole  inter- 
est (q)     So  where  goods  insured  upon  a  valued  policy   had  been 
seized,   confiscated,   and   sold,   by  order  of  the   enemy's  govern- 
ment, on  their  own  account,  but  the  necessary  documents  to  ve- 
rify the  loss  not  having  arrived,   the  underwriters,   on  application  to 
pay  their  subscriptions,   agreed  to  adjust  and  pay  immediately  50{. 
per  cent,  on  account,   but  no  abandonment  was  made  by  the  in- 
sured ;  and,  in  the  mean  time,  the  foreign  consignees  of  the  goods, 
in  consequence  of  remonstrances  to  the  enemy's  government,   ob- 
tained a  restoration  of  half  the  proceeds  of  the  goods,  that  half 
amounting  to  more  than  the  whole  sum  at  which  they  were  va- 
lued  in  the   policy  ;    the  underwriters    were  not  considered   en- 
titled to  recover  back  the  501.  per  cent,   which  they  had  paid  on 
account :  for  the  assured  bad  in  fact  sustained   a  loss  of  half  his 
goods,  for  which  he  was  merely  indemnified   by  the  501.  per  cent 
that  he  had  received  ;  and  there   bad  been  no  abandonment  to  the 
•underwriters ;  the  superior  value  of  the  other  half  of  the   pro- 
ceeds  arose  from  the   improved  state  of   the  market,  in   which 
the  underwriters  had  Tio  concern,  (r)      But  after  payment  of  a 
total  loss   of  freight,  a  subsequent   payment  to  the  insured  of  a 

Eortion  of  the  freight  which  had  been  earned  may  be  recovered 
ack  by  the  insurer.  Thus,  when  a  ship  insured  at  and  from 
Jamaica^  with  a  very  extensive  liberty  to  load  at  intermediate 
ports,  having  sailed  with  a  cargo  laden  at  Jamaica^  was,  during 
the  voyage,  cast  on  shore  at  an  intermediate  port,  and  lost  a 
part  of  her  cargo,  and  took  on  board  other  goods  at  that  port  to 
complete  her  cargo,  and  arrived  at  her  port  of  discharge  and  earned 
freight ;  it  was  held,  that  the  insured  who  had  abandoned  to  the 
underwriter  upon  receiving  intelligence  of  the  loss,  and  had  ad- 
justed with  him  as  for  a  total  loss,  was  liable  to  the  underwriter  for 
the  freight  of  that  part  of  the  cargo  laden  at  the  intermediate  port, 
after  deducting  the  expences  of  procuring  this  freight.  («)  The 
action  in  this  case,  was  not  brought  to  recover  back  from  the  in- 
sured any  part  of  that  money  which  was  paid  to  bin)  by  the  under- 
writer, but  to  recover  that  portion  of  the  freight  which  the  insured 
had  received,  after  being  paid  the  full  amount  of  his  freight.  The 
charges  incurred  whilst  the  ship  was  detained  merely  for  the  pur- 
pose of  procuring  repairs  to  enable  her  to  complete  her  voyage, 
were  properly  set  to  the  account  of  the  loss  on  ship,  for  which  the 


(q)  DaCosU  v  Firth,  4  Burr  1966. 
(r)  Tnnno  >  Edwards,  12  East,  488. 
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insurer  on  ship  was  liable.  But  charges  incurred  whilp  the  ship 
waited  at  Cuba  to  obtain  freight,  or  for  the  purpose  of  loading  the 
eai^o  when  obtained  on  freight,  formed  proper  subjects  of  deduc- 
tion. 

Although  an  adjustment  is  not,  in  general,  conclusive,  a  pay- 
ment of  the  amount  of  the  loss  differs  materially  from  an  adjust- 
ment For  a  voluntary  payment  made  with  a  full  knowledge,  or 
means  of  knowledge  of  the  facts,  cannot  be  recovered  back  from  the 
party  to  whom  the  payment  was  made.  Ignorance  of  the  law  af- 
fords no  excuse.  (0  When  the  insurer  is  acquainted  with  the  facts, 
or  has  the  means  of  knowing  them,  a  voluntary  payment  is  con- 
clusive ;  and  therefore  a  payment  by  an  underwriter,  after  all  the 
papers  had  been  laid  before  him,  was  held  to  be  conclusive,  al- 
though *he  was  not  apprised  at  the  time  that  the  withholding  of  a 
letter  which  contained  material  intelligence,  at  the  time  of  effecting 
the  insurance,  would  have  been  an  answer  to  an  action  on  the 
policy.  («)  And  a  subsequent  promise  by  the  insured  to  repay 
money  to  an  insurer,  which  the  latter  had  paid  unconditionally,  can- 
not be  enforced ;  (or)  if  the  payment  be  conditional,  the  condition  must 
of  course  be  performed,  and  the  insurer's  interest  in  the  invalidity  of 
the  claim  remains.  But  if  money  be  paid,  not  with  knowledge,  or 
the  means  of  knowledge,  but  merely  with  a  blind  suspicion  or  con- 
fused notion  of  the  state  of  the  facts,  it  may  be  recovered  back,  (y) 
So  it  may,  h  fortiori,  if  paid  under  a  mistake,  and  without  knowledge 
•of  material  facts,  which  are  withheld  or  unknown.  As  where  the 
underwriter  pays  a  loss  under  a  policy  containing  a  certain  warranty,, 
and  he  afterwards  discovers  that  the  warranty  had  not  been  complied 
with,  (z)  The  rule  is  indeed  reciprocal ;  for  a  settlement  made  on 
the  part  of  the  insured,  through  ignorance  of  the  real  state  of  the 
facts,  does  not  preclude  them  from  afterwards  claiming  the  amount 
of  a  loss.  And  therefore  where  a  ship  was  warranted  free  of  cap- 
ture in  port,  and  the  insured,  on  receiving  a  letter  which  announced 
a  loss  to  have  taken  place  in  the  port  of  Swinnemundey  adjusted  a 
loss  with  the  underwriter,  and  received  back  a  return  of  premium, 
but  it  afterwards  appeared  that  the  capture  was  not  in  port,  the  in- 
sured were  holden  not  to  be  precluded  by  the  adjustment  and  re- 
payment from  recovering  on  the  policy,  although  the  underwriter's 
name  had  been  struck  off  from  the  adjustment  and  from  the  po- 
licy, (a)  The  counsel  for  the  insured  ingeniously  contended  that 
this  was  a  mistake  of  the  law,  and  that  it  must  be  taken  to  have  been 
agreed  that  the  place  where  the  ship  was  should  be  considered  as  the 
port  But  this  was  not  a  correct  representation  of  the  fact,  for  it 
was  considered  that  the  ship  was  in  point  of  fact  actually  at  the  port 
Swumemunde.  The  cancellation  of  the  policy  was  also  founded  on 
mistake.     However,  if  there  be  no  mistake,  and  the  insured  claim 

(t)  Lowry  ▼  Boardieu,  Dougl  468.  Campb  380. 

(«)  Bilbia  t  Lumley  and  Others,  2  East,  (y)  Chatfield  v  Paxton,  S  £att,  471.    5 

469.    Brisbane  v  Dacres,  5  Taunt  143,  Taunt  156. 

157.    IS  East,  38.   S  Stark  177, 17a    3B  («)  Dehahn  v  Hartley,  1  T  R  343  aff  in 

StC  S90.    Per  Treby,  C  I.    I  Salk  S8.  Scaoc  S  id  186. 

8kia  41 1, 41S.  (a)  Reyner  ▼  Hall,  4  Taunt  7SS. 

(«)  Forreatar  and  Other  v  Pigoo,  3 
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and  receive  a  ^return  of  premium  due  upon  the  arrival  of  the  vessel^ 
be  cannot,  without  an  express  stipulation,  resort  again  to  the  under- 
writer in  any  contingency  of  the  adventure.  As  where  a  ship,  hav- 
ing been  seized  by  the  Dutch  government,  was  liberated  upon  a 
bond  being  given  by  the  agent  of  the  insured,  and,  upon  its  arrival 
at  the  place  of  destination,  the  policy  was  adjusted,  and  the  insured 
claimed  the  return  due  upon  arrival,  but  the  ship  and  cargo  were 
afterwards  condemned,  and  the  insured  received  a  return  of  pre- 
mium, the  loss  occasioned  by  the  bond  being  put  in  force  could  not 
be  made  a  charge  upon  the  insurer.  (6)  The  clause  for  a  return 
upon  arrival  means,  that  if  the  adventure  be  safely  terminated,  and 
the  insurer  free  from  all  danger  of  loss,  and  discharged  from  all 
other  claims,  he  will  return  to  the  insured  a  portion  of  the  premium 
which  he  has  received.  The  insured  have  no  right  to  call  upon 
underwriters  for  this  species  of  return  unless  the  risk  be  at  an  end  ; 
whilst  they  are  subject  to  any  danger,  they  cannot  be  called  upon 
to  return  the  premium.  The  return  premium  is  only  due  when  the 
adventure  is  wound  up.  If  any  thing  of  risk  remain  outstanding*, 
it  should  be  communicated  to  the  insurers  when  a  return  is  claimed, 
and  the  return  at  that  period,  the  risk  being  still  undetermined,  is 
only  matter  of  favour,  not  of  right. 

(6)  Mar  and  Others  v  Christie,  1  Holt,  S7. 
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Losses  are  of  two  kinds,  total  and  partial.  A  total  loss  occurs, 
either  when  the  property  insured  is  in  fact  wholly  lost  to  the  owner, 
or  when,  though  not  in  fact  wholly  lost,  the  damage  sustained  is  of 
such  a  nature  that  the  owner  is  entitled  to  recover  to  the  amount  of 
the  insurance  on  making  an  abandonment. 

An  abandonment  signifies  a  givrog  up  to  the  underwriters  of  the 
thing  insured,  or  such  part  of  it  as  may  remain,  on  a  loss  taking 
place.  When  the  property  or  a  part  of  it  is  still  in  existence,  and 
the  insured  yet  claim  for  a  total  loss,  (as  in  certain  cases  they  may,) 
they  must  abandon  what  is  saved  to  the  underwriters  ;  for,  if  they 
could  retain  what  is  saved,  and  yet  recover  for  a  total  loss,  they 
would  receive  more  than  an  indemnity.  Because,  said  Lord  Mans- 
field, the  insured  cannot  recover  more  than  they  have  suffered,  they 
must  abandon  what  is  saved,  (a)  The  use  of  abandonment  in  such 
cases  is  to  enable  the  underwriters  to  take  measures  for  the  preser- 
vation of  the  property,  and  to  exclude  any  inference  that  the  insur- 
ed still  intend  to  adhere  to  it  as  their  own.  (6)  There  is  no  clause 
in  the  policy  which  regulates  abandonment ;  there  is,  indeed,  a  stip- 
ulation which  directs  that,  in  case  of  misfortune,  the  insured  may 
sue,  labour,  and  travail,  in  and  about  the  defence,  safeguard,  and 
recovery  of  the  property,  without  prejudice  to  the  iiisurance,  and 
that  the  insurers  will  contribute  to  the  charges.  In  this  country  it  is 
considered  as  implied  in  the  nature  of  the  contract ;  and  engrafted 
by  the  tacit  operation  of  mercantile  usage  *on  the  terms  of  every 
policy.  Its  true  design  seems  to  be,  to  enable  the  insured  to  recover 
a  full  indemnity  when  the  loss  is  virtually  total ; — ^when  only  a  very 
nmall  part  of  the  property  is  saved,  or,  if  saved,  is  burthened  with 
pecuniary  charges,  for  which  the  underwriters  ought  to  answer,  to 
such  an  extent,  as  nearly  or  quite  to  exhaust  the  value.  With  re- 
gard to  the  history  of  the  practice,  it  is  said  to  be  coeval  with  .the 
first  introduction  of  insurance  ;  all  foreign  nations,  where  insurance 
prevails,  allow  of  abandonment  to  some  extent ;  and  traces  of  it  are 

(a)  a  Barr  696.  (»)  Vid«  •  M  &  S  456. 
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to  be  found  in  the  laws  of  Rhodes  and  Okron.  (c)  Whether,  said 
Mr.  Justice  BuIIer  in  one  of  the  cases,  (d)  it  might  not  have  been 
wiser  for  the  courts,  many  years  ago,  to  have  determined  that  the 
insured  should  not  in  any  case  abandon  where  the  property  di^  exist, 
is  not  for  our  consideration.  About  the  year  1745,  (e)  that  question 
was  determined  after  much  deliberation.  But  whatever  may  be  the 
history  or  origin  of  abandonment,  it  cannot  be  denied  that  the  prac- 
tice has  a  tendency  to  encroach  upon  the  true  spirit  of  insurance  as 
a  contract  of  indemnity.  The  insurer  does  not  agree  under  any 
circumstances  to  become  the  purchaser  of  the  subject  of  insurance  : 
he  is  only  to  indemnify  the  insured.  In  casu  quo  merces  (issecuratc^ 
sunt  solum  deterioratcB  vel  damnificat(ty  tenentur  Assecuratores  ad  solam 
damni  emendationem  sive  ad  rejiciendum  deteriorationis  prstkm  et  nan  ad 
totam  Assecurationem.  (/)  On  principle,  therefore,  the  doctrine  of 
abandonment  does  not  seem  to  be  necessarily  incidental  to  the  nature 
of  a  policy  :  and  some  care  should  be  observed,  lest,  by  an  undue 
extention  of  the  right,  the  insured  should  be  enabled  at  his  pleasure, 
to  convert  a  partial  loss  into  a  total  one,  and  by  this  means  recover 
beyond  the  extent  of  an  indemnity* 

We  shall  proceed  to  consider,  1st,  When  a  loss  is  total  without 
abandonment,  and  when  abandonment  is  necessary  to  make  it 
total.  2dly,  In  what  cases  abandonment  may  be  made.  Sdly,  la 
what  time.  4thly,  In  what  form  and  mode  it  must  be  made,  by 
*and  to  whom,  and  how  an  irregularity  may  be  waived  :  and,  lastly. 
The  e£fect  of  an  abandonment  when  made. 

The  first  consideration  which  presents  itself  on  the  subject  of 
abandonment,  is  in  what  cases  the  insured  may,  and  in  what  they 
cannot,  recover  for  a  total  loss,  without  giving  notice  of  abandon- 
ment. 

It  is  a  common  doctrine,  that  if  the  thing  insured,  though  much 
damaged,  continue  to  exist  in  specie,  an  abandonment  is  necessary 
to  create  a  total  loss,  (g)  But  the  phrase  "  exist  in  specie"  must  be 
construed  with  reference  to  the  design  and  object  of  insurance,  as  a 
contract  of  indemnity.  To  render  an  abandonment  necessary,  it 
seems  that  the  thing  insured,  or  a  part  of  it,  must  exist  in  the  hands, 
or  at  least  for  the  benefit  of  the  insured  ;  (h)  and  that  it  must  exist 
in  such  a  state  of  integrity,  as  to  be  fit  for  some  useful  and  available 

Eurpose.  (i)     The  leading  principle  is  the  same,  whether  the  loss 
appen  from  the  perils  of  the  sea,  or  any  other  cause  ;  but  for  the 

(c)  See  also  an  averment  of  abandon-  but  the  rule  is  stated  jprenerally.    DaCoa- 

roent  in  an  action  upon  a  policy  in  tho  ta  v  Newnhanj,  2  T  ft  407,  408.     Ander* 

case  of  Qoram  v  Sweeting,  2  Saund  202.  son  v  Royal  Exchange  Assurance  Com  pa* 

Mich  22.    Case  2.  ny,  7  East,  38, 42,  43.    Tunno  ▼  Edwards, 

(rf)  Mitchell  V  Edie,   I  T  R  616.    Hil  12  East,  491.    Martin  and  Other  v  Cro- 

Term,  1787.  katt,  14  East,  466,  467.    Davy  v  Milford, 

(e)  The  case  alluded  to  by  Mr  J  Buller  15  East,  565. 

does  not  appear  from  the  report.    Vide  (h)  Mullet  and  Other  ▼   Shedden,    13 

Pringle  v  Hartley,  3  Atk  195  A  D  1744.  East,  304.    Mellish  ▼  Andrews,  15  East, 

Goss  ▼  Withers,  2  Burr  698  A  D  1758.  13.     Bmidrett  v  Hentigg,  1  Holt  Rep  1 49. 

(/)  Casaregis  disc  3  n  2.    2  Emerig,  5  B  &  A  697. 

174.  (t)  2  Barn  &  Cres  691.    4  Dowl  &  Ry 

fe)  Per  cur.  in  Mitchell  v  Edie,   1  T  R  203  S  C.    3  Bos  &  Pul  476.     SMS  455, 

613,  615,  where  the  loss  was  by  capture,  456. 
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sake  of  perspicuity^  we  shall  consider,  first,  cases  where  abandonment 
is  or  is  not  necessary  when  the  loss  happens  by  the  perils  of  the  sea. 
When  die  insured,  on  a  ship  being  driven  into  a  fore\gn  port  in  dis- 
tress, did  not  make  an  abandonment,. although  he  negotiated  with 
the  underwriters  concerning  one,  and  ultimately  caused  a  sale  to 
be  effected  for  the  benefit  of  all  concerned,  this  loss  was  held  not 
to  be  total,  although  the  damage  sustained  was  such,  that  on  the  sale 
taking  place,  the  expences  of  salvage  were  found  to  exceed  the 
proceeds  of  the  ship  and  cargo,  (k)  The  reason  assigned  for  this 
loss  not  being  total  without  abandonment,  was^  that  the  ship  remain- 
ed all  the  time  in'th^  character  of  a  ship,  when  the  owners  proceed- 
ed to  the  sale  ;  and  if  this  could  have  been  thrown  upon  the  under- 
writers as  a  total  loss,  their  liability  would  have  been  made  to 
depend  upon  the  event  of  the  auction  or  market  at  which  the  sale 
*wa8  made,  against  which  the  underwriters  do  not  insure.  In  a 
later  case,  when  a  ship,  being  driven  by  stress  of  weather  into 
a  port  where  there  was  no  dock  to  receive  her,  was  found  on  a 
survey  to  be  considerably  damaged,  and  incapable  of  being  removed 
to  any  port  for  the  purpose  of  repair,  so  that  it  was  deemed  expedi- 
ent to  break  her  up,  and  sell  her  for  old  timber,  an  abandonment  was 
still  holden  to  be  necessary,  the  Court,  in  this  case,  saying,  that  the 
ship  could  not,  under  the  circumstances,  be  deemed  a  mere 
wreck.  (I)  However,  when  an  abandonment  is  said  to  be  neces- 
sary when  the  ship  exists  in  specie,  this  must  mean  when  she  is 
available  for  the  purposes  of  a  ship  ;  if  the  "vessel  be  so  damaged 
that  the  cost  of  repair  would  exceed  her  value  when  repaired,  she 
can  scarcely  be  with  propriety  called  a  ship,  but  is  rather  a  conge- 
ries of  planks,  and  in  such  a  case  the  loss  is  total  without  abandon- 
ment. When  a  ship  was  so  much  injured  by  the  perils  of  the  sea, 
that  the  expence  of  getting  her  off*  the  place  where  she  then  lay, 
(even  if  that  could  have  been  accomplished)  and  of  repairing  her, 
would  have  exceeded  the  value  of  her  when  repaired  ;  the  loss  was  held 
total  without  abandonment,  although  the  ship  was  sold  by  the  roas- 
ter with  her  certificate  of  registry,  (wi)  The  ship  here  was  utterly 
useless  without  an  enormous  expense  ;  the  jury  under  the  direction 
of  the  judge  at  the  trial,  found  that  the  master  was  justified  in  sell- 
ing, and  the  loss  was  total  without  abandonment.  The  principle 
now  adopted  is,  that  if  a  ship  be  so  much  injured  by  the  perils  of 
the  sea  as  to  prevent  her  from  being  used  as  such,  and  render  a  sale 
necessary,  the  loss  is  total  without  abandonment,  (n)  In  the  case 
of  damage  to  goods  by  the  perils  of  the  sea,  if  the  goods  be  so  far  in- 
jured by  the  perils  of  the  sea,  that  they  have  a  tendency  to  putrefac- 

(fc)  Martin    and  Other  ▼  Crojiatti  14  v    Bonham.     In  Robertson  v  Clarke,  1 

East,  465.  Bin^  445,   the  loss  was  held  total,  and  no 

(2)  Bell  and  Others  V  Nixon,  1  Holt,  423.  notice  of  abandonment    seems   to    have 

Cor  Dallas,  C  J,  and  id  425  in  Banco.  Sed  been  given.    In  Reed  v  Bonham,  3  B  &  B 

qusre.  '^  147  a  notice  was  piven,  though  unneces- 

(m)  Cambridge  v  Andcrton,  S  Barn  &  sarily,  if  upon  the  facts  the  loss  was  total. 

Crcs  691.     4  Dowl  &  Ryl  203  S  C.     1  In    Allwood  v    Henkle,  Park,  S80  and 

Raym  &  Moody,  60  S  C.    '  Plodgson  vBlahiston,  id  281  n,  it  is  said  to 

(n)  Per  Bayle^^,  J,  4  D  &  R  207.    2  B  have  been  ruled,  that  notice  was  necessa- 

&  C  693,  S  C  citing  8  Taunt  755.    3  Bro.  ry,  though  the  property  had  been  sold  ; 

&  B  151  note  (d),    3  Bro  &  B  147-    Reed  and  see  a  dictum  3  Bro  &  Bine  151. 
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tion,  and  are  obliged  to  be  thrown  overboard,  this  seems  to  be  in  i<self 
a  total  loss,  (o)  Considering  the  contract  of  insurance,  said  Lord  £1- 
lenborough,  *as  a  contract  of  indemnity,  it  suiely  cannot  be  less  a  to- 
tal loss,  becaQse  the  commodity  subsists  in  specie,  if  it  subsist  only 
in  the  form  of  a  nuisance. 

In  a  case  of  loss  by  seizure  and  detention,  or  barratry,  if  the  in- 
sured be  afterwards  indemnified  by  a  restoration  in  the  whole  or 
in  part,  they  cannot  recover  for  a  total  loss,  unless  notice  of  aban- 
donment was  given  when  the  loss  happened  ;  but,  on  the  other 
hand,  if  the  dominion  of  the  seizors  continue,  and  the  insured 
never  effectually  resume  their  rights,  they  may. recover  for  a  total 
loss  without  abandonment  Thus  in  a  case  of  capture  which  oc- 
curred in  the  time  of  Lord  Kenyon,  where  the  ship  having  been, 
brought  into  port  and  sold,  was  purchased  by  the  master,  his 
Lordship  held,  that  although  the  insured  might  have  abandoned 
on  the  capture  taking  place,  the  loss  was  only  partial  without 
abandonment,  and  the  insured  could  only  recover  the  sum  paid 
for  the  ransom  ;  that  a  policy  was  to  be  considered  a  contract  of 
indemnity  according  to  the  principle  laid  down  by  Roccua^  and 
every  other  writer,  and  the  case  was  the  same  as  if  a  ship  were 
sunk,  and  afterwards  weighed  up  again,  (p)  [So,  where  a  cargo 
insured  was  captured  on  the  voyage  by  a  French  privateer ;  and 
thereupon  a  bond  given  by  the  consignees  of  the  cargo  at  its 
appraised  value  to  abide  the  final  determination  ;  and  the  cargo 
thereupon  delivered  to  them.  The  appraisal  was  more  than  the 
insurance  and  50  per  cent,  advance  upon  the  prime  cost.  The  car«> 
go  was  taken  to  Leghorn  and  sold  at  an  advance  beyond  the 
amount  of  the  appraisal.  Grade  v.  ^ew  York  Ins.  Co.,  8  John, 
185.  Kent  J. — "The  insured  has  nothing  to  do  with  the  pro- 
ceeds of  the  cargo  any  more  than  he  would,  if  the  vessel  had 
been  robbed  on  the  voyage  of  part  of  her  cargo,  or  the  captain 
had  been  obliged  to  ransom  the  vessel  from  pirates.  He  is  bound 
to  save  the  assured  from  such  intermediate  loss.  If  the  plain- 
tiff recovers  the  amount  of  the  bond  he  is  only  indemnified,  and 
is  placed  in  the  same  situation  as  if  the  peril  had  not  inter- 
vened." 

Whether  the  amount  falls  short  or  goes  beyond  the  prime  cost 
of  the  subject,  does  .not  alter  the  principle^  nor  affect  the  ques- 
tion of  abandonment.  The  assured  receives  no  more  than  his 
indemnity,  by  being  reimbursed  the  sum  he  has  paid.  I  do  not 
perceive  any  principle  that  requires  to  abandon  the  property 
so  reclaimed,  when  the  amount  of  the  money  paid  exceeds  the 
prime  cost  of  the  article,  and  which  does  not  require  it  when 
it  is  less.  He  is  only  to  abandon  when  he  goes  for  the  whole 
subject  as  lost,  and  part  of  it  remains,  or  the  hope  of  its  recovery 

(o)  Dyson  v  Rowcroft,  3  Bos  &  Pul  474.  had  bean  made,  a  total  loss  could  not  bavtt 

Cologan  V  London  Assurance  Company,  been  recovered,  as  the  losi  in  the  result 

6  M  &  S  447,  45S,  but  see  Cocking  v  Fra-  was  only  partial,  and  the  ransom  moDer 

ser,  Park,  181.  being  illegal,  ought  not  to  have  been  af- 

(  p)  M'Masters  v  Shoolbred,  1  Esp  Rep  lowed  to  the  insured.    Parsons  ▼  Scott,  2 

S37.    But  semble,  that  if  an  abandonment  Taunt  363. 
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exists.  In  this  case  he  asks  only  for  the  money  he  has  been 
obliged  to  pay ;  and  whether  the  property  went  to  a  rising  or 
falling  market,  is  a  question  not  belonging  to  the  case.  The 
insurer  must  return  the  money  which  the  assured  has  been 
obliged  to  pay,  in  consequence  of  a  peril,  if  fairly  and  b(ma  fide 
paid,  and  does  not  exceed  his  subscription,  ib.]  So  in  a  case  of 
seizure  and  detention  when  the  goods  were  confiscated  by  a  foreign 
government,  and,  no  abandonment  having  been  made,  half  the 
cargo  was  afterwards  restored,  and  profitably  sold,  the  Court  said, 
that  in  order  to  constitute  a  total  loss,  there  ought  to  have  been 
an  abandonment ;  (9)  Lord  Ellenborough  here  said,  that  it  was  an 
established  and  familiar  rule  of  insurance  law,  that  where  the  thing 
insured  subsists  in  specie,  and  there  is  a  chance  of  its  recovery, 
there  must  be  an  abandonment.  So  when  goods,  insured  by  a 
valued  policy,  were  confiscated  and  sold  by  a  foreign  government, 
but  the  consignees  were  permitted  to  retain  from  the  proceeds, 
the  amount  of  their  acceptances,  it  was  held  that  they  could  only 
recover  for  a  partial  loss,  as  they  had  not  abandoned.  The  seizure 
and  confiscation  might,  perhaps,  have  entitled  the  insured  to  re- 
cover for  a  total  loss  without  abandonment;  but  after  the  re- 
storation, *no  abandonment  having  been  declared  in  the  mean  time, 
that  which  was  for  a  time  a  total  loss,  became  an  average  loss,  and 
all  that  was  restored,  was  restored  for  the  benefit  of  the  insured, 
not  of  the  underwriter,  (r)  On  the  other  hand,  however,  when 
the  property  insured  is  taken  possession  of  adversely,  and  the 
dominion  of  the  owners  never  revested,  the  loss  is  total  without  a 
notice  of  abandonment.  Thus,  in  a  case  of  shipwreck,  when  a 
part  of  the  goods  perished  in  the  waves,  and  the  residue,  though 
got  on  shore,  was  destroyed  and  plundered  by  the  inhabitants  of 
the  coast,  this  was  held  to  be  a  total  loss  by  the  perils  of  the  sea 
without  notice  of  abandonment.  The  perils  of  the  sea  were  the 
cause  of  the  loss  ;  and  the  portion  of  the  goods  which  was  saved 
from  the  wreck,  though  got  on  shore,  never  came  again  into  the 
hands  of  the  owners,  (s)  So  when  the  ship,  on  board  of  which  the 
goods  were  laden,  was  seized  by  the  captain  of  a  British  ship  of 
war  at  the  Cape  of  Good  Hope^  and  the  cargo  unshipped,  con-  * 
demned,  and  sold,  by  the  order  of  the  Court  of  Admiralty  there, 
but  the  sentence  was  afterwards  reversed  on  an  appeal  to  this 
I  country,  and  the  property  ordered  to  be  restored,  or  its  value  paid 

i  to  the  owner,  with  a  deduction  of  costs  to  the  captors,  this  was 

held  to  be  a  total  loss  without  notice  of  abandonment,  the  goods 
being  wholly  lost  to  the  owner  by  the  unshipping  and  sale  of  them 
at  the  Cape,  under  the  order  of  the  Court,  (t)    So  when  the  goods 

(q^  Tunno  v  Edwards,  12  East,  491.  cor  Gibbs,  C  J,  2  B  &  A  513,  8,  and    see 

cited  15  Id  15  sed  qusre,  if  the  loss  here  Dixon  v  Reid,  5  B  &  A  597.     loss  by  bar- 

would  DOW  be  deemed  total,  even  with  ratry,  and  there  the  abandonment   made 

abandonment.  by  the  insured,  was  perhaps    unnecessary. 

!                   (r)  Goldsmid  and  Others  v  Gillies,  4  Brown  v  Smith,  1  Dow,  349. 

Taunt  803  qunre,  if  the  loss  would  ha^e  (f)  Mullet    v  Shedden,  13  East,    304. 

been  deemed  total  on  notice  of  abandon-  Goldsmid  and  Others  v  Gillies,  4  Taunt 

I               meat.  803, 805, 806.     3  Bro  &  Bing  151. 
(«)  Bondr^tt  ▼  Hentigg,  1  Holt  Rep  149 
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insured  were  seized  and  unladen  by  a  military  force  acting  under 
the  orders  of  a  foreign  government,  then  at  peace  with  this  country^ 
and  never  restored,  the  loss  was  held  to  be  total,  although  a  notice 
of  abandonment  had  been  given,  which  was  loo  late  in  point  of 
time,   and  therefore  ineffectual,  (u)     In  these  cases  the  property 
insured  was  taken  possession  of  adversely,  and   the  loss  in   each 
case  was  total  without  abandonment.     When  a  ship  and   cargo 
having  been  captured  and  recaptured,  were  sold  under  the  decree  of 
a  Vice- Admiralty  Court  to  pay  the  salvage,  and  the  prize  agent 
who    received     the    proceeds,    was    bound  to    pay    them    over 
*to  the   concerned,    after    deducting    one-eight    for  salvage,  (ar) 
Lord  Kenyon  ruled,  that  notice  of  abandonment  was  necessary, 
although  the  insured  did  not  know  of  the  loss  till  the  property 
was  sold  and  converted   into   money.      His  lordship   thought  that 
the  case  must  be  considered  the  same  as  if  the  property  had  re- 
mained in  specie   at  Antiguay  and  had  not  been  sold,  (y)     He  said 
that  the    insured   were  not  bound  to  abandon  in  any  case,   and 
might,  in  case  the  sales  had  been  very  advantageous,  have  taken 
the  benefit  of  them,  in  the  same  maimer  as  they  might  have  re- 
tained the  property  if  it  remained   in  specie.       But  the  insured 
must  make  their  election  speedily,  (z)    whether  they  will  abandon 
or  not,  and  put  the  underwriter  in  a  situatiqn   to  do  all  that  is  ne- 
cessary for  the  preservation  of  the  property,   whether  sold  or  un- 
sold.    They  cannot  lie  by,  and  treat  the  loss  as  an  average  loss, 
and  take  measures  for  the  recovery  of  it,  without  communicating 
that  fact  to  the  underwriters,  and  letting  them   know  that  the  pro- 
perty is  abandoned   to  them,  (a)     However,  it  seems,   that  if  the 
sale  were  made   adversely  against  the   insured,  (6)   or  even  if  it 
were  made  by  the  master  in  case  of  extreme  necessity,   as  in  the 
case  already  mentioned,   of  the  ship  not  being  capable  of  repair 
except  to  an  expence  equal  to  its  value,  (c)  the  insured  would  be 
entitled  to  recover  for  a  total  loss,   without  notice  of  abandonment. 
We  shall  next  proceed  to  consider  upon  what  the  right  of  aban* 
donment  depends,  and  when  it  may  be  exercised  in  cases  of  capture, 
or  other  species  of  loss,  and  the  effect  of  sales  by  the  master. 
•     The  right  to  abandon  must  necessarily  depend  upon  the  amount, 
and  not  on  the  cause  of  the  loss.     In  the  case  of  a  loss  arising  from 
*the  perils  of  the  sea,  capture,   seizure,   and   detention  of  princes, 
barratry,  or  any  other  peril  embraced  by  the  policy,  if  the  loss  be 
in  effect  total ;  as  if  the  damage  done  to  a  ship  be  such  that  she 

(u)  Mellish  y  Andrews,  15  East,  13.  donment  was  also  held  necessary,  though 

(x)  Scmb.  that  this  species  of  loss  at  ship  and  cargo  had  been  sold  before  notice 

this  day   would  not  give  a  right  to  aban-  of  loss.    V  Park  281.    See  these  cases 

don.    Thornely  ▼  Hebson,  3  Barn  &  Aid  cited   IS  East,   15,  16 ;    and  see  1  R  fc 

513.  M  60.     1  Bing  445. 

(y)  Attwood  V  Henckell,  Guildh  Ritt  (z)  As  to  the  time,  see  infra. 

after  B    R  1795,  Park  Ins  280.    Policy  (a)  Per  Lord  Kenyon,  Park  280. 

on   goods,   and  verdict  for  average  loss.  (b)  13  East,   304.     15  id  13.     1  Holt, 

But  the  case  was  decided,  on  the  ground  149.    In  5  Barn  &  Aid  597  the  insured 

that  notice  of  abandonment  was  not  given  abandoned. 

for  four  months,  and  was  out  of  time.    In  (c)  Cambridge  v  Anderson,   8  Bam  & 

Hodgson  and  Others  v  Blackiston,  Sitt  Cres  691.     1  M  &  R  60.    1  Bing  Rep 

after  H  T  38  Geo  3  KB,  notice  of  abaa-  441. 
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cannot  be  repaired  at  all,  or  without  incurring  an  expence  equal 
to  or  greater  than  her  value,  (d)  if  the  salvage  be  very  high,  and 
such  as  the  master  has  no  reasonable  means  of  paying ;  (e)  if,  in 
the  case  of  a  policy  on  goods,  the  damage  done  to  them  be  such 
that  they  are  unfit  to  be  sent  forward  to  a  market,  (/.)  or  if,  being 
of  a  perishable  nature,  it  should  become  impracticable,  on  account 
of  the  accident,  to  forward  them  to  their  place  of  destination,  (g) 
the  insured  may  demand  for  a  total  loss.  A  loss  cannot  be 
deemed  total  in  the  case  of  a  policy  on  goods,  on  account  of  the 
freight  and  duties  exceeding  the  salvage,  (h)  In  the  case  of  a  loss 
total  in  its  nature,  with  salvage,  the  owner  of  the  goods,  said 
Lord  Mansfield,  (i)  may  either  take  the  part  saved,  or  abandon, 
but  in  neitlier  case  can  he  throw  the  freight  upon  the  underwriters, 
because  they  have  not  engaged  to  indemnify  him  against  it. 
Charges  of  this  nature  may  indeed  in  this  country  be  expressly 
insured,  either  in  an  open  or  a  valued  policy,  if  the  insured 
think  fit  to  pay  the  price  of  their  indemnity ;  but  they  cannot  be 
fixed  upon  the  underwriter  in  the  case  of  a  policy  effected  simply 
on  goods. 

When  a  loss  takes  place  which  is  in  its  nature  total,  such  as 
(for  instance)  capture,  .  and  is  not  afterwards  redeemed,  the  in- 
sured may  recover  for  a  total  loss.  But  when  this  position  is  ad- 
vanced, it  is  material  to  consider  what  is  or  is  not  a  redemption 
which  will  convert  the  loss  from  a  total  into  a  partial  one.  A 
loss  by  capture  is  prima  facie  total ;  and  though  a  re-capture 
♦takes  place,  yet  if  from  the  damage  done  by  the  enemy,  the  re- 
straint of  the  recaptors,  the  state  of  the  weather,  the  terms  on  which 
the  liberation  is  eifected,  or  other  accessory  causes  of  loss,  the  ship 
or  goods  are  in  effect  lost  to  the  owner,  and  the  adventure  not 
merely  retarded  but  destroyed,  the  insured  may  claim  for  a  total 
loss,  if  they  abondon  what  is  saved  to  the  underwriters.  When  a 
capture  takes  place,  and  the  circumstances  which  follow  it  are  such, 
that  the  ship  is  only  set  free  upon  the  deposit  of  a  large  sum  which 
renders  it  probable  that  the  whole  or  greater  part  of  the  value  may 
be  absorbed  in  the  expences,  (h)  when  only  a  very  small  proportion 
of  the  goods  insured  is  saved,  and  that  upon  the  condition  of  their 
not  proceeding  to  the  intended  place  of  destination,  but  to  some 
other  port,  (i)  in  such  a  case  the  insured  may  abandon  and  recover 

{d)  Cambridge  v    Anderson,   1   R  v  &  held  contra  as  to  corn,  before  the  common 

M  60.    2  Barn  &  Ores  69 1  S  C,  where  memorandum  was  introduced.    Bui  this 

the  losa  was  total,  even  without  abandon-  case  seems  to  be  now    overuled.      See 

ment.    Vide  1  Bing  443.  Mason  v  Skurray,  Park  191.      Glennie  v 

(e)  Thomely  and  Other  v  Hebron,  S  London  Insurance  Company,  2  M  &  S 

fi  &,  Aid  513,  518,  519  and  post.  371,  when  the  goods  were  free  of  parti- 

(/)  1  Holt,  49.    6  Taunt  383.    Id  384,  cular  average. 

where  this  is  said  to  have  been  always  (»)  In  the  case  of  Bailie  v  Moudigliani, 

the  direction  of  Gibbs,  C  J,  and  here  the  Park  Ins  90.       And  See  Mr  Stevens^s 

Ifoods  were  free  of  particular  average  ;  but  Treatise  on  Average,  127  to  131  art  415. 

the  mle  nisi  granted  by  the  Court  did  not  (h)  M'lver  v  Henderson,  4  M  &  S  576 

embrace  that  point ;  and  see  2  M  &  S  240.  also  cited  post; 

16  East,  214.     7  Tannt  154.     15  East,  ({)  Cologan  v  London  Exchange  Assur* 

569.    8  M  &  S  278,  290, 371.  ance  Company,  5  M  &  S  447  also  cited 

(g)  5  M  &  S  47.     3  Bro  &Bing  107.  post 

(A)  y  Boyfield  v  Brown,  2  Stra  1065, 
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for  a  total  loss.  To  shew  more  particularly  the  nature  and  amount 
of  loss  which  will  justify  an  abandonment,  it  will  be  necessary  to 
state  the  facts  of  the  cases  at  some  detail ;  and  it  should  be  premised 
that  the  early  decisions  so  far  as  they  proceed  upon  the  loss  of  the 
voyage  or  of  the  profits  attendimt  upon  it,  as  a  ground  of  abandon- 
ment rather  than  upon  a  loss  or  damage  to  the  thing  insured,  have 
in  later  times  been  narrowed.  In  the  case  of  G088  v.  WUherSy  (fc) 
the  ship  was  captured  in  the  course  of  the  voyage,  and  the  master, 
mate,  and  all  the  sailors,  except  an  apprentice  and  landsman  taken 
out  and  carried  to  France.  The  ship  remained  in  the  hands  of  the 
enemy  eight  days,  and  was  then  retaken  by  a  British  privateer,  and 
brought  in  on  the  18th  of  January  to  Milford  Haven.  Notice  of 
abandonment  was  then  given.  It  was  proved  at  the  trial  that  before 
the  taking  by  the  enemy  a  violent  storm  arose  at  sea,  which  first 
separated  the  ship  from  her  convoy  and  afterwards  disabled  her  so 
far  as  to  render  her  incapable  of  proceeding  on  the  voyage  without 
going  into  port  to  refit.  Part  of  the  cargo  was  thrown  overboard  in 
the  storm,  and  the  rest  was  spoiled  while  the  ship  lay  at  Milford 
Haven,  after  the  ofier  to  abandon,  but  before  she  could  be  refitted.* 
Here  the  insured  were  held  entitled  to  abandon  *and  to  recover  for 
a  total  loss  both  on  the  ship  and  cargo.  (I)  Lord  Mansfield  said, 
^'  The  loss  and  disability  were  in  their  nature  total  at  the  time  they 
happened.  During  eight  days  the  plaintiff  was  certainly  entitled  to 
be  paid  by  the  insurer  as  for  a  total  loss ;  and  in  case  of  a  recapture 
the  insurer  would  have  stood  in  his  place.  The  subsequent  recap- 
ture is  at  best  a  saving  only  of  a  small  part ;  half  the  value  must  be 
paid  for  salvage,  (m)  The  disability  to  pursue  the  voyage  still  con- 
tinued. The  master  and  mariners  were  prisoners.  The  charter- 
party  was  dissolved.  The  freight  (except  in  proportion  to  the  goods 
saved)  was  lost.  The  ship  was  necessarily  brought  into  an  English 
port.  What  could  be  saved  might  not  be  worth  the  expence  attend- 
ing it :  (which  is  proved  by  the  plaintiff's  offer  to  abandon.)  (m) 
The  subsequent  title  to  restitution,  arising  from  the  recapture,  at  a 
great  expence,  of  the  ship,  disabled  to  pursue  her  voyage,  could  not 
take  away  a  right  vested  in  the  insured  at  the  time  of  the  capture. 
,  But  because  he  could  not  recover  more  than  he  had  suffered,  he  must 
abandon  what  might  be  saved.  The  better  opinion  of  the  books  says, 
Sufficit  semel  extitme  conditionem  ad  benejicium  aasecurati  de  ctmis^ 
sione  navis  etiam  quodpostea  sequeretur  recuperatio  :  nam  per  tdlem  re- 

(k)  8  Burr  683.    Anno  1758.    Policy  at  raent  have  since  been  considered  as  too 

and  from  Newfoundland  to  Spain  or  For-  general ;    and  he  appears  to  have  relied 

tugal  or  England.     And  see   Pringle  y  much  on  the  loss  ot  the  voyage,  which  is 

Hartley,  3  Atk  195.  not  considered  as  a  total  loss,  2  Taunt 

(I)  2  Burr  683.    But  it  seems  doubtful  363.    5  East,  388.     10  East,  329.    2  M  & 

whether  the  loss  on  the  ship  could  now  be  S  240,  278,  290.    4  M  &  S  393.    5  Id  47, 

deemed  total  as  the  ship  might  afterwards  418.    3  Bro  &  B  110  vide  post,  395. 

have  been  taken  possession  of  by  the  in-  (m)  Semb.  it  should  be  shewn  that  the 

snred.    Falkner  v  Ritchie,  2  M  &  S  290,  salvage  was  such  as  the  insured  had  no 

293,  although  that  case  has  been  doubted,  reasonable  means  of  paying.    Thornley  ▼ 

2  Dow  Rep  474.    3  Bos  &  Pul  107, 108.  Hebson,  2  Bam  &  Aid  513,  518,  where  thm 

The  salvage  seems  to  have  been  a  half,  but  salvage  was  a  half,  and  yet  the  loss  not 

-  the  expence  of  the  repairs  is  not  stated,  total. 


The  positions  in  Loni  Mansfield's  iudg- 
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etfMrotjofiem  noii  poUrU  pntjnXeari  aneeurato.  (n)  I  caiiiiot,  iaid 
Lord  Mansfield,  find  a  single  book,  ancient  or  modern,  which  does 
not  say  that,  in  case  of  the  ship  being  taken,  tlie  insured  may  de- 
mand as  for  a  total  loss  and  abandon,  (o)  And  what  proves  the 
proposition  most  strongly  is,  that  by  the  general  law  he  may  abandon 
in  the  case  merely  of  an  arrest,  or  an  embargo  by  a  prince  not  an 
*enemy.  Positive  regulations  in  different  countries  have  fixed  a 
precise  time  before  the  insured  should  be  at  liberty  to  abandon  in 
ihat  case.  The  fixing  of  a  precise  time  proves  the  general  principle. 
Every  aigument  was  stronger  in  the  case  of  the  other  policy  with 
regard  to  the  goods.  The  cargo  was  in  its  nature  perishable  ;  (p) 
destined  from  Newfoundland  to  Spain  or  Portugal ;  and  the  voy- 
age as  absolutely  defeated  as  if  the  ship  had  been  wrecked,  and  a 
third  or  fourth  of  the  goods  saved.  In  questions  upon  policies, 
the  nature  of  the  contract,  as  an  indemnity  and  nothing  else  is 
always  liberally  considered.  There  might  be  drcumstaoces  under 
which  a  capture  would  be  but  a  small  temporary  hindrance  to  the 
voyage ;  perhaps,  none  at  all ;  as  if  a  ship  was  taken,  and  in  a  day  or 
two  escaped  entire  and  pursued  her  voyage.  There  are  circum- 
stances under  which  it  would  be  deemed  an  average  loss  :  if  a  ship 
taken  is  immediately  ransomed  by  the  master  and  pursues  her  voy- 
age, then  the  money  paid  is  an  average  loss.  And  in  all  cases  the 
insured  may  choose  not  to  abandon.  In  the  second  part  of  ^  the 
usage  and  customs  of  the  sea,**  a  French  book  translated  into  Eng- 
lish, a  treatise  is  inserted  called  Griitdon,  where  after  mentioning 
the  right  to  abandon  upon  a  capture,  he  adds,  or  any  other  such 
disturbance  as  defeats  the  voyage,  or  makes  it  not  worth  while,  or 
worth  the  freight  to  pursue  it.  (q)  I  know  that  in  late  times  the 
prvilege  of  abandoning  has  been  restrained  for  fear  of  letting  in 
frauds ;  and  the  merchant  cannot  elect  to  turn,  what  at  the  time 
when  it  happened  was  in  its  nature  but  an  average  loss,  into  a 
total  loss  by  abandoning.  But  there  is  no  danger  of  fraud  in  the 
present  case.  The  loss  was  total  at  the  time  it  happened,  and  it 
continued  total  as  to  the  destruction  of  the  voyage.  A  recovery 
of  any  thing  could  be  had  only  upon  paying  more  than  half  the 
▼alue  including  the  costs.  What  could  be  saved  of  the  good^. 
might  not  be  worth  the  freight  for  so  much  of  the  voyage  as 
they  bad  gone  when  they  were  taken.  The  cargo  from  its 
nature  must  have  been  sold  where  it  was  brought  in.  The  loss 
as  to  the  ship  could  not  be  estimated  nor  the  salvage  of  half  be 
fixed  by  a  better  measure  than  the  sale,  (r)  In  such  a  case,  there 
is  no  colour  to  say  that  the  insured  might  not  disentangle  himself  from 
unprofitable  trouble  and  further  expence,  and  *leave  the  insurer  to 
save  what  he  could.  It  might  as  reasonably  be  argued,  that  if  a 
ship  sunk  was  weighed  up  again  at  a  great  expence,  the  insured 
could  not  abandon,  nor  the  insurer  be  liable,  because  the  body  of 

in)  ROOCI10,  No  66,  (ri\  ^ish  and  other  goods. 

o)  See  as  to  this  infra,  and  the  laat  (q)  Le  Quid  c7 a  1.    2  Taani  373, 

BOtea.    Lord  M  meant  provided  the  lose  (r)  Vide  ante,  note  (Z). 
oontinned  total.    2  Burr  1 21 2,  and  post . 
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the  ship  was  saved."  (9)     This  is  the  exposttlon  of  the  law  of  aban- 

donmenty  as  given  by  Lord  Mansfield ;  and  though  some  of  the 
positions  contained  in  the  judgment  seem  to  be  too  general,  it  is 
valuable  to  shew  the  opinion  then  entertained.  The  loss  here  was 
deemed  total ;  although  a  recapture  took  place  it  did  not  enable  the 
insured  to  pursue  the  voyage  ;  the  adventure  was  destroyed,  and  the 
loss  was  considered  of  such  a  nature  as  to  entitle  the  insured  to  give 
notice  of  abandonnient  and  recover  for  a  total  loss.  And  yet,  laying^ 
out  of  consideration  the  loss  of  the  voyage,  and  all  that  does  not 
properly  belong  to  the  liability  of  the  underwriters,  the  only  facts  to 
warrant  the  abandonment  of  the  ship  in  the  case  of  Ghss  v.  WUhersy 
seem  to  be,  the  salvage  payable  to  the  recaptors  which  amounted 
to  a  half,  and  the  expence  with  which  the  repair  of  the  vessel 
would  have  been  attended.  Perhaps,  as  the  law  now  stands,  it 
would  have  been  more  satisfactory  to  know  what  m^ans  there  were 
of  raising  money  to  pay  the  salvage,  and  what  would  have  been  the 
expence  of  repairing  the  vessel.  But  the  case  of  Goes  v.  WUherSy 
which  has  not  been  directly  overruled,  each  case  turning  upon  its 
own  facts,  was  certainly  considered  as  law  at  the  time  it  was  deter- 
mined. And  so  in  a  case  which  occurred  in  the  Court  of  Chancery, 
where  a  ship  having  been  captured,  recaptured,  was  sold  under  the 
authority  of  the  Court  of  Admiralty,  to  pay  the  moiety  to  which  the 
recaptors  were  entitled,  no  one  having  appeared  to  answer  for  the 
moiety  or  give  security,  Lord  Hardwicke  held  that  the  insured 
were  entitled  to  the  whole  amount  of  the  loss,  as  they  offered  to 
relinqubh  their  interest  in  the  ship  and  its  proceeds.  The  insured 
had  recovered  a  verdict  in  a  court  of  law  ;  but  a  bill  was  filed  in 
equity,  suggesting  that  the  loss  was  fraudulent;  and  also,  that  as 
a  moiety  remained  in  the  hands  of  the  Officers  of  the  Court  of  Ad- 
miralty, to  be  paid  to  the  parties  entitled,  the  insured  ought  only 
to  recover  a  moiety  from  the  underwriters.  Lord  Hardwicke  how- 
ever, was  .of  opinion,  that  the  suggestions  of  fraud  in  the  bill 
*ought  not  to  QC  regarded,  as  they  were  not  admitted  by  the  an- 
swer, and  that  the  insured  having  offered  to  relinquish  his  interest 
in  the  salvage,  ought  to  recover  the  whole  money  insured.  He 
paid  it  would  be  mischievous  if  it  were  otherwise,  for  then,  upon  a 
recapture,  the  insured  might  be  in  a  worse  situation  than  if  the 
ship  were  totally  lost.  (0  Here,  again,  without  knowing  the  cir- 
cumstances attending  the  recapture,  and  what  means  the  insured 
had  of  raising  money  to  pay  it,  it  seems  difficult  to  pronounce 
whether  the  loss  could  justify  an  abandonment  or  not  Further, 
in  the  case  of  a  policy  on  ship  and  freight,  when  the  vessel  and 
her  cargo,  having  been  captured  in  the  course  of  the  voyage,  were 
afterwards  recaptured,  and  on  the  recapture,  the  master,  acting, 
as  he  conceived,  for  the  benefit  of  all  concerned,  sold  the  ship  and 
cargo,  and  thereby  broke  up  the  adventure  ;  a  great  part  of  the 
cai^  and  rigging  of  the  ship  having  been  taken  away  by  the 

(t)  S  Burr  697.    But  perhaps  his  loss  no  1744.    Vide  2  B  Ct  A  315.    It  seems 

would  not  DOW  be  deemed  total  as  to  the  also  that  the  question  was  entirely  for  a 

ship,  ante  390,  note  (1)  court  of  law,  and  not  of  equity. 

(t)  Pringte  V  Hartley,  3  Atk  195.    An- 
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captors  ;  the  only  means  (u)  which  the  master  had  of  raising  mo* 
ney  to  pay  the  salvage  being  by  a  sale  of  the  ship  or  a  part  of  the 
caiigo ;  the  repairs  which  the  vessel  required  being  such,  that  if 
the  captain  had  effected  them,   the  expence  would  have  exceeded 
the  freight  by  above  100/.  ;  (x)  and  an  embargo  being  in  force 
which    lasted  until  December,   although    the  ship  ought  to  have 
arrived  in  the  month  of  July  preceding,  the  insured  were  held 
to    be  entitled  to  abandon,    and    recover    for   a  total  loss,  (y) 
It'  was  not  contended  that  a  capture  necessarily  amounted  to  a 
total   loss,  nor,  on  the  other  hand,  that  on  a  capture  and  re-cap- 
ture there  might  not  be  a  total  loss,  although  there  might  remain 
some  material  tangible  part  of  the  ship  and  cargo.     The  question 
was  stated  by  Lord  Mansfield  to  be,  whether  the  consequences  of 
the  capture  were  such  as,  notwithstanding  the  re-capture,  occa- 
sioned a  total  obstruction  of  the  voyage,  or  only  a  partial  stop* 
page,  as  in  the  case  of  Hamiltan  v.  Mendes.  (z)     The  bare  ex- 
istence *of  the  hull  of  the  ship  certainly  did  not  prevent  the  loss 
being  totaL     The  answer  offered   by   the  underwriters  was,  that 
the  captain   made  the  loss  total  by  his  improper  conduct,  for,  that 
on  bis  taking  possession  of  the  ship  after  the  re-capture,  the  loss 
became  partial,   and  he  ought  to  have  pursued  the  voyage.     But 
the 'Court  thought  that  the  master  had  acted  fairly  for  the  be- 
nefit of  all  concerned,  and  as  a  prudent  person  would  have  done, 
if  uninsured.     First,  as  to  the  cargo : — according  to  the  course  of 
the  voyage,  the  ship  should  have  arrived  at  London  in  July.     On 
the  capture,  part  of  the  cargo  had  been  taken  out,  fifty-seven 
hogsheads  damaged,  and  the  whole,  from  the  leakiness  of  the  ves- 
sel, in  a  perishable  state,  there  were  no  store-houses,  nor  could 
the  ship  proceed  in  the   state  in  which  she  was.     The  crew  was 
gone,  and  an  embargo  laid  on  till  December.     Should  the  cargo, 
said  Xord  Mansfield,  which  was  intended  to  amve  at  London  in 
July,  be  kept  in  a  perishable  state  in  a  leaky  vessel  until  De- 
cember ?    Secondly,  as  to  the  ship,  it  was  certainly  better,   said 
his  lordship,  to  sell  her  than   to  bring  her  to  London,     There  was 
no   crew  belonging  to  her,  and  she  had  no  cargo.     Even  if  all  the 
cargo  had  been  left,  the  expence  of  repairs  would  have   exceeded 
the  freight.     If  she  had  been  brought  home,  the  expence  of  bringing 
her  might  have  been  more  ttian  what  she  would  have  been  sold  for 
in  London.     In  fine,  the  Court,  considering  that  the  captain  had  act- 
ed for  the  benefit  of  all  concerned,  and  was  justified  in  selling,  held 
that  the  insured   might  recover  for  a  total  loss,  (a)  Another  case 
in  which  the  right  of  abandonment  came  incidentally  in  question, 

(v)  Vide  4  Camnb  138.    S  Bos  &  Pul  (s)  2  Burr  1198  cited  post,  where  th* 

151,  note,  156.     1  Biag243,  444,  450.    2  effect  of  a  loss  of  the  voyage  isconsidw 

B&A513.    5 id  617.    3  B  &  C  196  and  ed. 

post,  as  to  sales  by  tlie  master.  (a)  Millcs  v  Fletcher,  Dougl  819.    See 

(:r)  This  seems  only  to  shew  a  loss  of  another  instance  of  total  loss  in  case  of 

the  freight  or  profits,  and   the  embargo  rapture  and  re>capture,  Bean  v   Stupart, 

seems  only  to  have  occasioned  a  loss  of  Dougl  10,  14.    The  case  of  M'Mastersv 

the  voyage.    However,  all  the  facts  are  to  Shoolbred,  1  Eep  Rep  837  is  overruled  in 

be  taken  together.  llavelock  v  Lock  wood,  8  T  R  268.    2 

(y)  Milles  T  Fletcher,  Dougl  219.  Taunt   363,    Parsons  v  Scott. 
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occurred  in  a  case  of  arrest  and  detention,  where  a  neutral  ship, 
bound  from  America  to  Honrty  was  detained  and  brought  into  a 
British  port  for  the  purpose  of  search,  and  pending  proceedings 
in  the  Admirally  Court,  the  King  declared  Hawt  in  a  state  of 
blockade,  by  which  the  further  prosecution  of  the  voyage  was 
prohibited  ;  this  was  held  to  be  a  total  loss,  which  entitled  the 
neutral  insured  to  abandon.  (6)  It  is  worthy  of  remark,  however^ 
*that  in  each  of  these  cases  the  loss  of  the  voyage,  and  of  the  pro* 
fits  attendat^t  upon  it,  was  much  relied  upon,  to  shew  that  the  insar* 
ed  were  entitled  to  recover  for  a  total  loss.  But  this  doctrine,  as  we 
shall  presently  have  occasion  to  explain  more  fully,  appears  to  be 
objectionable.  To  hold  that  underwriters  who  insure  ship  or  goods 
are  liable  on  account  of  the  voyage  being  delayed  or  los^  seems  to 
pervert  the  true  spirit  of  insurance  as  a  contract  of  indemnity,  and 
to  render  the  insurers  liable  not  merely  for  a  loss  or  damage  to  the 
thing  insured,  but  for  a  loss  of  profits,  or,  in  other  words,  of  the 
market  to  which  the  insured  contemplated  that  their  property  should 
be  brought.  But,  at  the  same  time,  many  cases  may  occur  in  which 
although  a  re-capture  or  recovery  of  the  property  may  take  place, 
yet,  from  the  terms  under  which  the  recovery  is  effected,  or  other 
concomitant  circumstances,  the  loss  to  the  insured  may  be  complete, 
and  they  may  be  entitled  to  recover  a  full  indemnity  on  giving  no- 
tice of  abandonment 

In  the  case  of  the  ship  Tartary  the  vessel  was  captured,  and  a 
great  part  of  her  cargo,  together  with  her  stores,  provisions,  guns, 
and  papers,  taken  away  or  destroyed.  The  captors  then  gave  up 
the  ship  to  a  Portuguese  officer,  and  directed  him  to  proceed  with 
the  captain  of  the  TartaiTy  and  some  of  her  crew  on  board,  to  Bwma 
Vista.  Having  gone  to  Buana  VUtOy  and  having  been  afterwards 
compelled  by  the  violence  of  the  crew  to  proceed  to  Fayatj  the 
Portuguese  officer  laid  claim  to  the  ship  in  the  Court  of  Admiralty 
at  Fayaly  by  virtue  of  the  donation  from  the  captors  ;  but  judgment 
was  given  in  favor  of  the  captain  of  the  Tartar,  That  sentence, 
however,  having  been  appealed  against,  notice  of  abandonment  was 
given  to  the  underwriters.  Ultimately  the  captain  of  the  Tartar 
procured  a  return  of  his  ship  on  the  deposit  of  part  of  the  proceeds 
of  the  cargo,  to  answer  the  event  of  the  appeal,  the  other  part  of 
the  caigo  having  been  before  sold  to  pay  law  expences  ;  and  by  (his 
means  he  was  enabled  to  return  with  the  ship  to  the  owners  at  lAv^ 
erpool.  (c)  Here  the  insured  were  held  entitled  to  recover  for  a  total 
loss  ;  the  voyage  was  never  performed,  and  the  ship  was  not  even- 
tually ^liberated  and  restored,  but  upon  an  actual  deposit  of  a  large 
sum  viz.  427/.  IBs.  9d.  to  abide  the  event  of  the  appeal  as  to  the 
entire  right  of  property  in  the  thing  itself,  and  subject  to  the  risk, 
not  only  of  the  insured's  losing  that  deposit,  but  being  condemned 
in  damages  to  a  much  larger  and  indefinite  amount  It  was  argued 
for  the  underwriters,  that  after  the  capture  the  ship  was  again  resum- 

(fr)  Barker  v  Blakes,  9  East,  233  sed  vovage  wai  relied  upon,  see  Ihfra. 

querc.    An  embargo  may  be  a  ground  of  (c)  M'Inrer  t  Henderson,  4.M  k.  S  676. 

abandonments  M  &  S  447,  458,  453;  HilTlSlS,  cited  S  M  &  S  459,  453,  455. 

bat  in  Barker  ▼  Blakes,the  Iom  of  the  4MltSS86. 
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ed  by  her  crew,  and  the  captain  bad  the  command  of  her ;  that  as 
to  the  donation  made  by  the  captors  it  could  not  be  supposed  that  it 
conferred  any  right,  and  so  the  court  at  Fayal  determined ;  and 
though  an  appeal  had  been  made  against  that  determination,  and  a 
deposit  required  of  the  insured,  il  could  never  be  presumed  that  the 
result  of  that  appeal  would  be  contrary  to  all  justice  so  as  to  bring 
the  depodt  into  hazard.  That  as  a  contract  of  assurance  is  a  con- 
tract of  indemnity,  the  nature  of  the  damnitication  at  the  time  when 
the  action  uras  brought  was  to  be  regarded  as  the  criterion  of  the 
right  to  recover  as  for  a  total  loss ;  and  if  at  that  time  what  had 
antecedently  been  a  total  loss  had  by  subsequent  events  ceased  to  be 
so,  and  had  become  an  average  loss  merely^  a  compensation  as  for 
an  average  loss  could  alone  be  recovered  ;  and  the  case  of  GodsaU 
V.  BMerOy  {d)  principally  decided  upon  the  authority  of  Lord  Mans- 
field in  HamiUon  v.  JUendes,  (e)  as  to  this  point,  and  the  case  of 
Bambridgev.  JSTeihonf^f)  were  cited  for  this  purpose.  But  the 
Court  of  King's  Bench  were  of  opinion  that  this  argument  was  not 
maintainable  under  the  circumstances.  With  respect  to  the  cases 
cited,  in  GodsaU  v.  Bddero^  all  cause  of  damnification  had  ceased 
before  the  action  was  brought ;  and  in  Bambridge  v.  JV*etbon,  which 
was  an  action  for  a  total  loss,  as  upon  a  capture  and  abandonment, 
(here  was  an  entire  restitution  of  the  ship  insured  in  an  undamaged 
state,  and  she  afterwards  earned  her  freight^  so  that  all  pretence 
of  total  loss  with  reference  to  the  time  of  bringing  the  action 
had  in  that  case  ceased.  Here  the  guns  and  stores  taken  out  of 
the  ship  were  never  restored,  the  voyage  was  completely  lost, 
and  the  ship  was  not  restored  but  upon  the  deposit  of  the  sum  al- 
ready mentioned  to  abide  the  event  of  the  appeal.  Under  these 
circumstances,  it  was  justiy  asked,  what  could  be  said  to  be  the 
*limit  of  the  loss  sustained  by  the  insured  1  If  only  an  average 
loss^  who  could  state  the  amount  of  that  average  7  If  not  a  totd 
loss,  by  what  circumstances  and  to  what  amount  was  it  reduced 
below  that  standard  t  The  mere  restitution  of  the  hull,  if  the  in* 
sured  might  eventually  pay  more  for  it  than  it  was  worth,  was  not 
a  circumstance  by  which  the  totality  of  the  loss  was  reducible  to  an 
average  one.  The  voyage  was  lost :  the  cargo  which  was  to  be 
conveyed  in  the  ship  was  wholly  gone ;  she  was  stripped  of  a  great 
part  of  her  necessary  equipment,  stores  and  furniture,  and  beyond  all 
this,  the  ultimate  recovery  of  any  thing  was  uncertain,  and  attended 
with  the  trouble,  ezpence,  and  hazard  of  litigation.  The  abandon- 
ment was  properly  made  at  the  time,  and  could  not  be  frustrated 
and  destroyed,  by  the  continuance  in  part  of  the  same,  and  the  oc- 
currence in  part  of  other  accessory  causes  of  loss  of  a  similar  kind. 
It  seems  to  be  a  good  rule  that  if  there  be  no  effectual  restitution, 
(as  if  .it  be  highly  probable  that  the  expences  may  equal  or  exceed 
the  value  of  the  property ;  or  if,  in  the  case  of  a  policy  on  goods,  a 
small  proportion  only  of  the  goods  be  restored,  and  that  upon  the 
condition  of  their  place  of  destination  bemg  altered)  the  insured  may 


{ 


A  9  But,  7%.  (/)  10  But,  399,  alao  dted  post. 
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abandon  and  recover  for  a  total  loss.     In  a  recent  instance,  a  policy 
was  effected  on  a  cai^o  of  wheat,  fish,  and  stares,  on  a  voyage  from 
Quebec  to  Teneriffe.     The  ship  was  captared  on  her  voyage,  and, 
having  been  re-captured,  was  sent  by  the  re-captors  into  Bermuda. 
On  the  passage  to  Bermuda^  the  ship  encountered  bad  weather,  and 
471  staves  were  obliged  to  be  thrown  overboard.     When  the  captain 
arrived  at  BermudtJ^  he  was  obliged  to  find  bail  for  the  salvage,  be* 
fore  he  was  allowed  to  land  the  cai^o :  the  ship  required  repair,  and 
585  bushels  of  wheat  were  found  to  be  so  much  damaged  that  they 
were  thrown  into  the  sea  from  a  regard  to  the  public  health.     The 
rest  of  the  cargo  was  landed  and  warehoused,  but  a  part  of  the  re- 
maining wheat  was  dajjnaged.     There  was  an  embargo  in  force  at 
Bermuday  prohibiting  the  exportation  of  provisions.     The  captain 
caused  the  ship,  the  remaining  staves,  the  fish,  and  that  part  of  the 
wheat  which  was  damaged,  to  be  put  up  to  sale,  in  order  to  ascertain 
the  salvage,  keeping  back  the  sound  wheat,  in  expectation  that  the 
embargo  might  be  raised.     The  fish  was  sold  at  a  profit     The  ship 
not  being  likely  to  produce  more  than  a  fourth  of  her  value,  was 
bought  in,  and  by  the  captain,  for  *the  benefit  of  all  concerned. 
Eventually  the  salvage  was  settled,  and  the  ship  released  ;  and  the 
captain  in  the  mean  time  repaired  his  ship,  and  having  endeavoured 
in  vain  to  obtain  permission  to  proceed  to  Teneriffey  the  pott  of  des- 
tination, at  length  prevailed  upon  the  governor  of  Bermuda  to  allow 
him  to  proceed  with  the  sound  part  of  the  wheat,  amounting  to 
2,103  bushels,  together  with  certain  flour,  which  he  had  contracted  to 
take  on  freight,  to  Madeira,  (g)    This  was  a  case  of  total  loss  ;  al- 
though the  ship  was  recaptured,  she  was  not  set  free,  nor  allowed  to 
pursue  her  course ;  on  the  contrary,  she  was  compelled  to  seek  a 
port,  where  by  reason  of  the  embargo,  she  was  prohibited  from  ever 
afterwards  reaching  her  destination  ;  the  disability  to  pursue  the  voy- 
age was  complete,  and  the  loss  was  still  total,  although  a  material  part 
of  the  cargo  remained.     It  was  argued  fer  the  underwriters,  that  if 
the  loss  were  not  total  at  the  time  of  action  brought,  (fc)  and  Ufor^ 
tioriy  if  it  were  not  total  at  the  time  of  abandonment,  the  insured 
could  not  recover :  and  that  it  would  be  strange,  ^hen  the  insurers 
had  provided  against  responsibility  for  a  partial  loss,  the  policy  being 
free  from  particular  average,  and  when  the  loss  upon  one  of  the 
articles  insured,  was  scarcely  more  than  a  tenth,  upon  another  was 
under  a  fifth,  and  upon  the  third  there  was  no  loss  at  all,  (the  fish 
being  sold  at  a  profit,)  the  insurers  should  nevertheless  be  held 
liable.     The  great  bulk  of  the  commodities  insured,  subsisted  in 
specie,  in  the  hands,  at  the  control,  and  had  been  disposed  of  by 
the  master,  for  the  benefit  of  the  insured  at  the  time  when  they 
gave  notice  of  abandonment.      Although  the  embargo  remained  in 
force  as  to  Teneriffey  the  master  might,  have  gone  elsewhere,   or 
might  have  awaited  its  removal ;  but  he  made  his  election  on  the 

(g)  Cologan  V  London  Assurance  Com-  and  4,284  pieces  of  stages,  valtied  at  1 ,87af , 

pany,  5  M  &  S  447.    Nov  22,  1816.    In-  wheat  ana  fish,  free  from  average,  unless 

Burance  on  behalf  of  B  Cologan,  of  Tene-  general. 

riffe,  one  policy  of  1,000/,  the  other  for  2001,        (k)  Brotherston  ▼  Barber,  5  M  k  S 

on  3,224  bushels  of  wheat,  326  c  w  t  of  fish,  41 7. 
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jlttft  of  the  insured  to  sell.  The  insured  could  not  by  an  abandon- 
ment convert  a  partial  into  a  total  loss.  An  embargo,  it  was  said, 
ipif^ht  be  under  some  circumstances,  a  lawful  ground  of  abandon- 
ment; as  in  Rotch  y.  Edie,  where  the  ship  was  detained  nearly 
three  years :  but  it  was  not  necessarily  so.  Unless,  therefore,  (it 
was  argued)  the  disappointment  in  obtaining  a  market  at  Tenc" 
rifft,  ^constituted  a  total  loss,  there  was  nothing  to  warrant  an  aban- 
donment. But  the  answer  to  all  this  argument  was,  that  from  the 
time  of  the  capture,  there  never  was  an  effectual  restitution  of  the 
property  ;  that  is,  none  which  enabled  the  insured  to  prosecute  the 
voyage.  The  objection  urged  for  the  underwriters  that  if  the  insur- 
ed recovered,  they  would  establish  a  claim  in  respect  of  a  partial 
loss  against  the  meaning  of  the  policy,  was  answered  by  considering 
that  the  loss  by  the  capture  was  total,  and  nothing  happened  after- 
wards to  redeem  it.  At  one  period,  doubtless,  there  was  a  total  loss 
by  the  capture  of  the  ship  ;  circumstances  might  have  intervened  to 
render  the  loss  only  partial.  But  the  object  of  the  policy  was  to 
insure  the  risk  against  failures  which  might  happen  by  reason  of 
any  of  the  perils  mentioned  in  the  policy  ;  that  was,  in  this  instance, 
that  the  cargo  should  reach  the  port  of  destination.  The  destina- 
tion was  to  Teneriffe  :  the  ship  with  her  cargo  in  the  course  thither 
was  captured  ;  recapture  followed,  but  not  so  as  to  enable  the  ship 
to  proceed  to  Teneriffe ;  for  she  was  sent  to  Bermndoy  where  shei 
was  placed  under  an  embargo,  from  which  she  was  never  released, 
except  upon  condition  of  altering  her  destination  to  JM<ideira, 
There  was  no  restitution  of  any  part  of  the  cargo,  as  far  as  regard- 
ed the  risk  insuied  to  Teneriffe  ;  and  it  could  not  be  said  to  have 
been  effectually  redeemed  from  capture.  The  following  case  affords 
a  clear  example  of  a  total  loss  in  a  case  of  barratry.  The  ship  and 
cai^o  were  barratrously  taken  out  of  their  course  by  the  crew  ;  the 
ship  and  part  of  the  cargo  sold,  and  the  remainder  sent  home  by  ano- 
ther vessel*:  this  was  a  total  loss  of  the  cargo  from  the  time  of  com- 
mitting the  act  of  barratry,  (t)  This  was  distinguishable  *from  cases 
where  a  ship  has  been  carried  out  of  her  course  by  the  perils  of  the 
sea  and  the  voyage  merely  retarded.  Here,  by  the  fraud  and  bar- 
ratry of  the  master  and  mariners,  the  cargo  was  taken  out  of  the 
possession  of  the  insured.  The  sending  home  of  a  part  of  the  cargo 
was  not  an  act  of  the  insured  or  of  any  person  authorised  by  them. 

(t)  Dixon  V  Reid,  6  B  &  A  697.    P>  der writers.    Upon  the  arrival  of  the  18S 

Wcj  at  and  from  Sierra  Leone  to  Great  logs  in  this  country,  the  market  price  of 

Bntain,  2,0002  on  ship  and  3,0001  on  car-  timber  being  then  102  or  lU  per  load,  tKe 

go,  valuing  wood  at  122  per  load.    The  plaintifi*  proposed  to  settle  the  loss  upon 

ship  received  on  board  at  Sierra  Leone  that  part  of  the  cargo  at  692  95  6cf  per 

833  lo^  of  timber,  being  about  260  loads,  cent.    The  underwriters  not  consentmg 

and  sailed  from  thence  on  her  voyage  on  to  it  at  that  time  :  the  market  price  of  tim- 

the  8th  of  March,  1820,  but  was  barra-  ber  afterwards  fell,  and  the  186  logs  were 

tionsly  taken  by. the  crew  to  Barbadoes.  on  the  27th  of  April,   1321,  sold,  {hut  not 

where  she  arrived  on  the  2Sth  of  April,  ana  hy  the  ^aintifff)  at  the  rate  of  about  62 

the  ship  was  condemned  and  sold,  and  47  per  load,  and  the  loss  actually  paid  by  the 

logs  of  timber  were  also'  sold  to  pay  the  underwriters  on  the  cargo  amounted  to' 932 

charges  incurred  there,  and  the  remaining  125  6d  per  cent,  and  see  Bondret  v  Hen- 

166  Togs  were  forwarded  to  London  by  tigg,  1  Holt  149,  where  part  wrecked  and 

another  vessel,  which  arrived  in  August,  part  plundered,  total  loss  without  aban* 

1820.    The  matured  abandoned  to  the  un-  donment. 
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This  was  therefore  a  case  of  total  loss  widi  benefit  of  sahrsge  and 
no  tan  average  loss. 

When  the  master,  on  a  loss  taking  place,  sells  the  ship  and  cargo, 
and  thereby  puts  an  end  to  the  adventure,  the  underwriters  are  Jiable 
for  a  total  loss,  provided  the  sale  was  a  matter  of  necessity,  (k)  and 
for  the  benefit  of  all  concerned.  Cases  of  necessity  which  will  jus- 
tify a  sale,  so  as  to  charge  the  insurers,  occur  in  the  case  of  a  policy 
on  ship,  when  the  ship  is  so  damaged  that  she  cannot  be  repaired  at 
all,  or  without  an  expence  equal  to  or  greater  than  her  value  ;  (I) 
or,  when  from  the  nature  of  the  place  at  which  the  damage  happens, 
it  is  impossible  to  procure  repairs  there  or  to  proceed  to  another  port 
for  that  purpose,  (m)  Or,  in  the  case  of  a  policy  on  goods,  if  the 
goods  be  *8o  damaged  that  they  are  unfit  to  be  sent  forward  to  a 
market,  (n)  if  no  means  of  transhipment  exist,  or,  if  fix>m  the  perish- 
able nature  of  the  goods,  they  cannot,  on  account  of  the  accident,  be 
kept  for  the  purpose  of  being  sent  forward  to  their  place  of  destina- 
tion. A  case  of  this  kind  induces  such  necessity  as  will  justify  a 
sale  of  the  goods,  (o) 

The  direction  of  Lord  Mansfield  to  the  jury,  in  a  case  where  the 
ship  and  cargo  had  been  sold,  after  a  capture  and  recapture,  and 
abandoned  to  the  underwriters,  was,  that  if  the  jury  were  satisfied 
the  captain  had  done  what  was  best  for  the  benefit  of  all  concerned^ 
they  must  find  as  for  a  total  loss,  (p)     The  captain,  he  said,  had  no 

(fc)  Idle  r  SLojnX  Exchange  Assurance  Others,  1  Bing  S4S.    Morris  and  Others  t 

Company.      Policy  on  freight,  S  Taunt  Robinson,  3  B&  C  196.     And  see  1  Rob 

755.    8  Moore,  115.    8  C  in  C  P.     3  A  R  14—998.      3  Id  S40.      Edw  117. 

Bro  &  Bing  151   n  (a),     8  C  in  Error,  Tremenheere  vTresilian,  iSiderfin,  451. 

King's  Bench,  where  the  court  granted  a  (I)  Cambridge  ▼  Anderton,  1  R  Sl  M 

Tenue  de  novo,  on  the  ground  that  the  ne-  60,  68.     8  B  £  O  691.     4  D  &  R  SOS. 

eesflity  was  not  expresuy  found  by  the  spe-  Robertson  ▼  Clarke,  1  Bins  445.     C  P. 

cial  verdict,  but  the  case  did  not  come  on  Y  etiam  Read  v  Bonham,  3  Bro  &  B  147. 

to  be  tried  again,   having  been  settled.  1  Stark  498.    8  Id  571. 

Read  v  Elonham,  3  Bro  &  Bing  147.    Po*  (m)  Id  ibid. 

licy  on  ship    and   freight,   Meabume   v  (n)  Qemon  v  Royal  Exchange  Ansa* 

Leckie,  C  P  5th  March,  1880,  4  Dowling  ranee  Company,  1  Holt,  49.  8  Marsh,  88. 

5c  Rytand,  807.     Policy  on  ship.  Cam-  6  Taunt  383  and  Id  3S4  where  this  rule  is 

bridge  ¥  Anderton,  8  b&C  691.     Ro-  said  to  have  been  always  adopted  by  GKbb^ 

bertson  v  Clarke.     Policies  on  ship  and  C  J.    The  policy  was  on  sugar  wananted 

freight,  1  Bing  445,  450.    8  B  &  Aid  818,  free  from  particular  avemge ;  and  the  rola 

819.    Underwood  V  Robinson.    Poli<^on  nisiibra  new  trial  was  confined  to  tiM 

Goods,  4  Campb  138.  Parmeter  v  Tod«  point  whether  the  notice  was  in  time  and 
hunter,  1  Canpb  654,  and  in  case  of  a  i  not  extended  to  the  cjuestion  whether  ibm 

Talid  sale,  these  were  questions  between  loss  was  merely  partial.    But  see  as  to  the 

the  insured  and  insurer.    Cases  between  warranty  free  nom  particular  avenura,  16 

the  owner  of  ship  or  goods,  and  the  pur-  East,  814.    8  M  5t  8  340,  371.    7  Taunt 

chaser  through  the  master  thereof,  or  be-  154.    15  East,  559,  tit  Memorandum, 

tween  the  owner  ofthe  goods  and  the  ship-  (o)  Freeman  v  East  India  Company,  5 

owner  or  master,  where  perhaps  the  rule  B  &  A  681, 688.    And  see  5  M  a  S  47,  55^ 

holds  most  strictly  that  only  necessity,  and  56, 57.    Morris  v  Robinson^  3  B  &  C  804, 

not  the  master's  view  of  prudence  or  ex-  perBayley,  J. 

pediency  will  justify  a  sale^  are  Van  Ome-  (  p)  Milles  v  Fletcher,  DougtSSS,  •r  ISI. 

ron  V  Dwick,  8  Campb  48.     Joseph  and  Ace  per  Lord  Mansfield  and  BuUer,  J. 

Others  T  Knox,  3  Campb  388.     Wilson  Plantamour  v  SUples,  1  T  R  611,  618, 

▼  Miller  and  Others,  8  Stark  1.  8  B  &  note.  Idle  v  Royal  Exchange  Assurance 
Aid  4.  Reid  rDarly,  10  East,  143.  Hunter  Company,  8  Taunt  775,  per  Dallas,  Q  J, 

▼  Prin8ep,Id  378.     Hayman  and  Others  3  Bro  5tBl51,nS  C.    Id  153,  154  bat 

▼  Molton,5EBp65.  Abbott  8.  Andrews  semb  that  the  sale  must  be  necessary.  4 
TGlover,  IdU.  Freeman  and  Others  v  Campb  138.  8  Stark  3.  5B&A617.  S 
Bast  India   Company,  6  B  ^  Aid  617.  B  &  C  196. 

Caaunan  and  Othem  ▼Meabume  and 
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express  order,  but  he  had  an  iitijbKed  authority,  from  both  sides,  to 
do  what  was  right  and  fit  to  be  done,  as  none  of  them  had  agents 
in  the  place ;  and  whatever  it  was  right  for  him  to  have  done,  if  it 
had  been  his  own  ship  and  cargo,  the  underwriter  must  answer  for 
the  consequences  of,  because  this  was  within  his  contract  of  indem- 
nity. He  ought  to  have  acted  as  if  there  had  been  no  insurance. 
It  was  a  question  for  the  jury  to  determine  whether  what  the  cap- 
tain had  done  was  for  the  benefit  of  the  concerned,  (jq)  And  this 
principle,  viz.  that  the  right  to  abandon  and  recover  for  a  total  loss, 
must  be  governed  by  the  exercise  of  a  fair  and  honest  discretion  on 
Che  part  of  the  master  has  been  frequently  adopted.  Thus  when  a 
vessel  was  so  shattered  by  a  storm,  that  in  the  opinion  of  the  mas- 
ter, who  exercised  a  fair  and  honest  dbcretion  on  the  subject,  she 
could  not,  without  imminent  peril  to  the  lives  of  the  crew,  proceed 
on  her  voyage,  and  could  not  be  repaired  but  at  an  expence  exceed*- 
ing  the  amount  *of  a  total  loss,  and  he  accordingly  abandoned  and 
sold  her,  the  owner  was  held  entitled  to  recover  from  the  insurer  as 
for  a  total  loss,  although  it  eventually  turned  out  that  the  vessel 
might  have  proceeded.  The  question  was  declared  by  the  Chief 
Justice  to  be,  not  whether  by  possibility,  if  a  different  conduct  had 
been  pursued  by  the  master,  the  ship  might  not  eventually  have 
been  saved,  but  whether  he  exercised  the  best  discretion  he  could 
upon  the  subject  matter,  although  he  did  not  enter  into  a  nice  and 
minute  calculation.  He  certainly  must  not  act  hastily  and  at 
random,  but  must  exercise  the  same  judgment  and  discretion  as  if 
-the  ship  were  umnsured.  (r) 

However,  with  regard  to  the  power  of  the  master  to  sell  the 
ship  or  cargo,  or  a  part  thereof,  in  a  foreign  port,  it  may  be 
remarked  that  the  master's  authority  to  bind  the  ship-owner  or 
merchant  by  a  sale,  is  limited  to  a  case  of  nccetsily— of  necessity 
which  supersedes  the  ordinary  rules  of  law.  His  authority,  as 
master,  confers  upon  him  no  dominion  or  proprietary  interest  over 
the  things  entrusted  to  his  care  ;  he  is  bound  to  carry  them  for- 
ward to  their  place  of  destination.  («)  The  sale  of  the  vessel  may 
be  justifiable  in  a  case  of  extreme  urgency  ;  but  the  sale  must  be 
ecmducted  optima  fide  ;  and  it  is  sufficient  to  throw  a  suspicion  on 
the  transaction,  that  one  of  the  surveyors  employed  became  a  sub- 
purchaser. (0  It  must  appear  also  to  have  been  not  only  beneficial 
but  necessary.  With  regard  to  the  cargo,  a  transhipment  ap- 
pears to  be  the  proper  course  to  be  adopted,  if  means  of  traur 
shipment  exist.  The  marine  law  also  confers  upon  the  master  an 
autnority  to  hypothecate  the  ship  or  cargo,  to  pay  for  repairs  for 
the  purpose  of  continuing  the  voyage,  (ti)  His  duty  may  require 
him  to  deposit  the  goods  in  a  place  of  safe  custody,  or  to  return 

(q)  MiUea  T  Fletcher,  X>ovig\  ubi  sapra.  3  B  &  C  196. 

(r)  Roberteon  v  Cemithera,  SfSUrk  571,  (Q  Hayman  v  Molton,  5  Eop  66. 

coram  Abbott,  C  J.    Policy  on  ahip,  vide  (u)  Johnson  v  Sbippen,  8  Lprd  Raym 

1  Binff  446,  infn.  S84.    10  East,  157.    6  B  Si  A  6il,  SSt.  S 

(«)  IteidT  Darby,  10 Eaat,14S.    3 Rob  B&CS04.    Thecaseof  theGimUtudiiie, 

ARS6S.    Fanny  V  EUnara,  1  Edw  A  R  3  Rob  A  R  240.    Per  Butler,  J,  1  T  R  77, 

117.    S  Bio  6c  B 151,  n.    6  B  6t  A  617.  7S,  6&c. 
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ihem  upon  the  hands  of  the  owner,  (x)  But,  strictly  spealdng,  a 
case  of  necessity  alone  will  enable  to  him  to  bind  the  owner  of  the 
goods  by  sale.  And  when  the  goods,  in  a  case  of  a  capture  and 
recapture,  had  been  much  injured,  and  were  of  a  perishable  nature ; 
*ana  the  master  not  being  able  to  procure  seamen,  considered  it  to 
be  impossible  to  prosecute  the  voyage,  yet  a  sale  was  held  unjusti- 
fiable ;  for  it  was  said,  that  the  master  was  bound  to  send  back  to 
receive  the  further  directions  of  the  owner,  although  the  conse- 
quence might  not  be  so  beneficial  to  the  latter.  It  did  not  appear 
but  that  the  master  might  have  raised  by  hypothecation  sufficient 
to  defray  the  expences  of  salvage ;  and  perhaps  even  extreme 
necessity  would  not  have  warranted  the  sale  of  the  whole,  as 
against  an  owner  of  goods  disputing  its  propriety,  (y)  So  a  sale 
by  the  master  in  a  foreign  port  of  a  part  of  the  cargo,  conristing 
of  indigo,  was  held  to  be  illegal,  and  not  to  confer  any  title  on  a 
purchaser,  the  jury  finding  that  there  was  no  necessity  for  the 
sale ;  although  the  ship  had  been  wrecked,  and  the  master  had 
acted  according  to  the  best  of  his  judgment,  for  the  benefit  of  all 
parties  concerned,  (z)  A  Vice- Admiralty  Court  abroad  has  no 
authority,  upon  the  petition  of  the  captain  of  a  ship  boand  on  a 
foreign  voyage,  to  decree  the  sale  of  the  ship,  though  reported 
upon  a  survey  to  be  unseaworthy  and  incapable  of  repair,  so  as 
to  carry  the  cargo  to  its  place  of  destination,  without  an  expence 
exceeding  the  value  of  the  ship  when  repaired,  (a)  Nor  does  a 
purchaser  of  ship  or  goods  from  the  master  in  a  foreign  port^ 
acquire  any  title  to  them  by  reason  of  the  sale  having  taken  place 
under  the  decree  of  the  Vice-Admiralty  Court.  (6)  The  va- 
lidity of  a  sale  depends  therefore  upon  the  state  of  the  chtsum- 
stances  under  which  it  took  place  ;  and  in  cases  of  insurance, 
whether  a  sale  by  the  master  has  taken  place  or  not,  the  liability 
of  the  underwriters  will  be  governed  by  the  consideration,  whe- 
ther the  loss  was  in  its  nature  total.  In  the  case  of  a  policy  on 
goods,  the  underwriters  were  held  only  to  be  liable  for  an  average 
loss,  where  the  ship  being  captured  and  re-captured  was  sent 
into  port  stripped  of  all  her  hands,  and  the  captain  not  being  able 
immediately  to  procure  a  fresh  crew,  or  to  raise  money  to  pay 
*the  salvage,  sold  the  ship  and  cargo,  and  broke  up  the  adven- 
ture, (c)  Lord  Ellenborough  said,  that  it  was  of  great  importance 
to  prevent  a  partial  loss  from  being  turned  into  a  total  loss,  by 
unnecessarily  breaking  up  the  adventure.     Although  the  captain 

S)  Abbott  on  Ship  5th  ed  84t.  (h)  Morris  y  Robinson,  S  B  &  C  19$. 

)  Wilson  V  Millar.  S  SUrk  1.    And  Canan  and  Others   v   Meabufn,  1   Bu»g 

the  ship-owners  were  liable  to  the  extent  843. 

of  the  value  of  the  ship  and  its  appurtenan-  (c)  Underwood  v  Robertson,  4  Caoi^ 

ces,SB&A8.  138.    Rule  for N T  refused  per  Cur.    Y 

(i)  Freeman  and  Other  ▼  The  East  1  Campb  541  infra.    Nor  is  it  a  loss  in 

Company,  5  B.&  A  617.    The  merchant  case  of  a  policy  on  goods,  if  the  ship 

hasaremedy  in  such  case  against  the  ship-  being  obliged  to  put   into  port  to  repair, 

owner  to  the  extent  of  the  value  of  the  the  master  having  no  other  means  of  rais- 

ship,  lB}ng843.    8B&  A  8.    And  also  ing  money,  sell  part  of  tho  goods  to  de- 

against  the  purchaser,  Morris  v  Robin-  fray  the  expences,  but  the  loss  falls  on  the 

son,  SB  &  C  196.  ship-owner,  5  M  &  S  431.    8   Bam  & 

(a)  Reid  v  Darby,  10  East,  143.  Cres  7. 
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coald  not  at  first  procure  a  competent  crew  to  nangate  his  veasel, 
he  onght  to  have  waited  a  reasonable  time  for  that  purpose. 
Ships  that  came  in  might  have  spared  him  assistance,  or  seamen 
might  possibly  have  been  obtained  from  the  neighbouring  islands. 
Bat  having  arrived  at  St.  7%omatV  on  the  12th»  he»  on  the  15th, 
got  a  decree  from  the  Vice- Admiralty  Court  at  Tartola^  for  the 
sale  of  the  ship  and  cargo.  To  enable  him  to  pay  the  captors' 
eighth,  he  was  bound  to  have  tried,  and  to  have  tried  seriously 
and  deliberately  every  other  expedient  to  raise  money,  before  dis- 
posing of  any  part  of  the  goods  intrusted  to  his  care.  It  did 
not  satisfactorily  appear  that  he  might  not  have  raised  money  by 
drawing  on  his  owners,  or  by  hypothecating  the  ship.  He  came 
Id  bis  conclusion  in  three  days.  The  sale  of  the  cargo  was  only 
to  be  resorted  ta  in  the  last  extremity,  when  every  other  expe- 
dient had  failed,  and  every  other  resource  was  hopeless.  His 
lordship  therefore  thought  that  the  underwriters  were  liable  for  the 
salvage  and  plunderage,  and  no  farther.  Evenif  the  ship  insured 
was  prevented  from  completing  the  voyage,  it  did  not  appear 
that  the  goods  might  not  have  been  forwanled  to  their  place  of 
destination  by  other  vessels,  (d)  The  owners  of  the  goods  in 
tfiis  case  had  a  remedy  against  the  ship-owners,  the  sale  by  the 
master  being  illegal,  (e)  or  against  the  purchasers,  but  not  against 
the  underwriters  on  the  goods.  When  the  crew  of  a  ship  deserted 
her  on  the  high  seas,  from  motives  of  self  preservation,  on  account 
of  the  damage  which  she  had  received  at  sea,  and  the  ship  was 
then  taken  possession  of  by  a  fresh  crew,  who  succeeded  in  bring- 
iog  her  safely  into  port,  it  was  held  that  this  desertion  of  the  crew 
*did  not  of  itself  amount  to  a  total  loss ;  and  secondly,  that  the  ship 
having  been  sold  under  the  decree  of  the  Admiralty  Court  to  pay 
the  salvage,  and  it  not  appearing  that  the  insured  had  taken  any 
means  to  prevent  such  sale,  that  they  had  no  right  to  abandon,  and 
there  was  no  more  than  a  partial  loss.  (/) 

In  a  recent  case,  in  which  the  raastei^s  right  to  sell  underwent 
much  discusrion,  the  policy  was  on  freight  The  ship  on  her  voy- 
age spmng  aleak,  and  in  that  state  was  run  aground  on  a  reef  of  rocks, 
and  was  in  imminent  danger  of  being  carried  away  and  destroyed. 
The  captain,  by  the  advice  of  a  surveyor  and  of  an  agent  for  the  own- 
ers, who  was  also  a  part  owner,  sold  the  vessel  whilst  in  this  dangerous 
situation.  The  ship  was  afterwards  saved  by  the  purchasers,  and 
repaired,  and  brought  a  cargo  to  London.  The  jury  found,  that  in 
effecting  the  sale,  the  master  had  acted  fairly  for  the  benefit  of  all 
concerned.  The  Court  of  C.  P.  held,  that  the  underwriters  on 
freight  were  liable  for  a  total  loss ;  (g)  but  when  the  case  came  be- 
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d)  4  Campb  139.  B  &  A  513.    The  Court  decreed  half  the 

e)  Caoaa  and  Others  t  Meabam  and  proceeds  to  the  salvors,  on  which  the  in- 
fers, 1  Bing  243.    Van  Omeron  ▼  Dow-  sured  much  relied. 

ickf  8  Campb  43.    Joseph  and  Others  ▼  {g)  Idle  v  Royal  Exchanae  Assurance 

Knox,  3  Campb  322.    2  Stark  1.    2  Barn  Company,  8  Taunt  755.    The  case  was 

&Ald4.    lOKast,  143.    5  B  &  A  617.  twice  argued.    The  judgment  was  deliver- 

1  Rob  Adm  Rep    293,    284.    3  id  240*  ed   by    Dallas,  C  J,  and  great  reliance 

Edw  117.    3  B  &  C  196.  placed  on  the  sale  being  fair,  and  it  was 

(/)  Tbornely  and  Other  t  Hebseo,  8  also   considered  a  case  of  necessity,  id 
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fore  the  Court  of  K«  B.  on  a  writ  of  error,  that  court  awarded  a 
ventre  de  novo^  on  the  ground  that  a  special  verdict  did  not  find  that 
the  sale  was  necessary.  In  a  later  case,  the  ship  encountered  two 
storms  at  sea,  by  which  she  was  so  shattered  as  to  render  it  necea* 
sary  for  the  captain  to  put  back ;  on  his  return  to  port^  he  gave 
notice  of  abandonment  to  the  agents  for  Uoyd^s  ;  (Jk)  and  a  survey 
being  had,  which  was  attended  by  the  surveyor,  it  was  found 
that  the  ship  was  so  seriously  damaged,  that  the  expence  of  re- 
pairing her  would  be  nearly  5,000/.  The  agents  refused,  (and  in- 
deed had  no  authority  to  undertake)  the  repairs  :  and  the  captain^ 
having  in  vain  endeavoured  to  raise  money  by  hypothecation  <^  the 
ship,  sold  the  ship  for  1,200/.,  conceiving  that  to  be  the  best  ^course 
for  all  parties.  The  jury  found  that  the  captain  had  sold  the  ship 
for  a  justifiable  cause  ;  and  the  court  approved  of  the  verdict  (t)  It 
is  worthy  of  remark,  however,  that  a  very  learned  Judge  (Mr.  Job* 
tice  Richardson)  dissented.  He  said  that  it  was  certain  the  msuied 
had  no  right  to  sell,  except  in  a  case  of  strong  necessity ;  perhaps  he 
is  not  confined  to  a  case  of  physical  necessity ;  but  the  necessity 
ought  to  be  such  as  would  induce  a  prudent  man,  even  if  umnsured, 
to  sell.  But  the  captain  here  sold  for  1,200/.  when  he  had  lifiOOL 
at  frtake  ;  (k)  so  that,  if  he  had  been  uninsured,  the  loss  nnist  have 
been  10,800/.,  with  the  ezcepti<m  of  the  amount  for  which  the  ship's 
stores  might  have  sold,  whereas,  the  loss  would  have  amounted  to  no 
more  than  6,000/.  if  the  ship  had  been  repaired  at  that  expence,  and 
had  completed  her  voyage.  There  was,  it  was  true,  some  difficulty 
as  to  raising  money ;  Calcuita  being  an  expensive,  though  good  plajce 
for  repairs ;  and  the  captain  attempted,  without  success,  to  bmt>wt 
on  hypothecation  of  ship ;  but  he  never  offered  to  hypothecate  the 
the  cargo,  as  he  might  have  done.  His  lordship  therefore  wished 
to  have  it  again  considered  whether  the  captain  acted  for  the  ben^efit 
of  all  concerned ;  the  rest  of  the  court  (including  Dallas,  C.  J.,  and 
Park  and  Burrough,  Js.)  seemed  to  think  that  the  jury  had  conclud* 
ed  the  point.  In  a  more  recent  case,  the  principle  that  the  master 
can  only  sell  in  a  case  of  necessity  was  fully  recognised,  although 
under  the  circumstances  of  the  case,  the  sale  was  held  to  be  war- 
rantable. In  this  case,  it  was  found,  on  a  survey,  that  the  ex- 
pence  of  repairing  the  ship  would  far  exceed  her  original  value, 
and  the  captain  having  sold  her  bona  fide  for  the  benefit  of  all  con- 
cerned, the  purchaser,  although  at  a  place  where  repairs  m^ht 
have  been  effected,  soon  afterwards  broke  her  up,  finding  it  un- 
avoidable to  repair  the  damage,  the  jury  found  that  this  was  a  case 
of  necessity  which  justified  the  sale,  and  the  court  approved  of  the 

771 — 774.     Hayman  ▼  Molt  on,  5  Esp  65.  tice,  and  had  no  authority  for  anch  pur- 

10  East,  14),  &b.  were  eited,  but  the  ne-  pose.    3  B  &  B  14S.    I  B &C  473  Imt  aee 

cesBtty  should  at  least  have  been  found  by  3  B  &  B  155. 

the  jury.    The  Court  of  C  P  also  thou^t  (9  Read  ▼  Bonham,  3  Bro  &  Bing  147. 

that  no  abandonment  of  the  freight  was  1  Bin^   843,   450.     There  was  another 

necessary.    The  case  never  came  to  be  question,  viz  whether  the  abandoDOMOt 

argued  m  K  B  on  the  ventre  de  novo,  the  -was  in  time,  as  to  which  see  post. 

question  having  been  settled.    3  Bro  k  (k)  The  policy  on  ship  was  8,000f  and 

Bing  151(d).  on  freight  4»000e. 
(A)  But  the  agenla  did  not  accept  the  no- 
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Tetdict  (I)  The  court  (Glffiml,  C.  J.)  aaid,  the  priiici[de  may  be 
deariy  laid  down  that  a  sale  qan  only  be  permitted  in  a  case  of 
^urgent  necessity  ;  that  it  must  be  bona  fide  for  the  benefit  of  all 
ooocemed  and  must  be  strictly  watched.  Nothing  now  could  im- 
peach the  eorrectness  of  that  principle,  and  the  question  was,  did 
the  evidence  establish  that  urgent  necessity  7  The  court  agreed 
that  it  was  not  sufficient  to  shew  that  the  sale  was  bona  fide  and 
for  the  benefit  of  all  concerned,  unless  it  was  also  shewn  that  there 
was  an  urgent  necessity  for  its  being  resorted  to  ;  but,  that  having 
been  proved,  the  verdict  could  not  be  disturbed*  In  a  later  case, 
where  a  ^ship  had  been  driven  on  shore,  and  so  damaged  as  to  be 
unfit  to  proceed  on  her  voyage  without  being  repaired  at  an  expence 
equal  to  her  value,  the  Court  of  King's  Bench  held  that  the  insured 
might  recover  for  a  total  loss,  although  notice  of  abandonment  had 
not  been  given.  The  Lord  Chief  Justice  observed,  that  if  the  jury 
were  of  opinion  tliat  the  vessel  could  not  be  repaired  at  all,  or  that 
she  could  not  be  repaired  without  incurring  an  expence  equal  to  or 
greater  than  hei  value,  then  although  she  might  exist  in  the  form  of 
a  vessel^  and  be  afterwards  sold  with  her  register,  the  insured  would 
be  entitled  to  recover  as  for  a  total  loss,  with  benefit  of  salvage  ;  but 
if  the  vessel  mi^t  have  been  repaired  at  something  less  than  her 
total  value,  then  he  thought  the  insured  could  only  recover  for  an 
average  loss,  (m) 

The  rule,  laid  down  by  Lord  Mansfield  in  the  case  of  Oos$  v. 
WkherSf  (n)  that  in  case  of  the  ship  being  taken,  the  insured 
may  demand  as  for  a  total  loss  and  abandcm,  was  applied  to  the 
case  then  before  the  Court ;  and  is  certainly  true,  provided  the  cap- 
ture, or  the  total  loss  occasioned  thereby,  continues  to  the  time  of 
abandoning  and  bringing  the  action,  (o)  There  may  be  circum* 
stances,  as  Lord  Maiuafield  then  admitted,  under  which  a  capture 
would  be  but  a  small  ten^^ary  hindrance  to  the  voyage,  perhaps 
none  at  all,  as  if  a  ship  were  taken,  and  in  a  few  days  escaped  en- 
tirely, and  pursued  her  Voyage.  There  are  circumstances,  ^under 
which  it  would  be  deemed  an  average  loss ;  as  if  a  ship  should  be 
taken,  and  afterwards  ransomed,  (p)  For  in  questions  upon  poU- 
cies,  the  nature  of  the  contract  as  an  indemnity,  and  nothing  else, 
is  always  liberally  construed.  In  HamUon  v.  Mendee^  the  recapture 
was  held  to  have  changed  the  loss  from  a  total  into  a  partial  one* 
The  voyage  there  had  only  met  with  a  short  temporary  obstruG- 

(E)  Robertaon  t  Clarke.   1  Bing  445.  and  8d,  that  the  insured  ought    to  have 

The  argument  of  the  underwritera  wasi  given  notice  of  abandonment, 

that  the  ship  was  v^ued  at  8,0002  in  the  M  %  Burr  683  and  ante,  401. 

policy,  aad  that  he  waa  bound  by  the  val-  (o)  Thia  was  declared  by  Lord  Mana- 

uation,  and  should  have  repaired  at  any  field  himself  in  Hamilton  ▼  Mendes,   8 

cofft  less  than  that  sum.    Vide  S  Stark  Burr  121,   192,  123.    1  T  R  308.    The 

671.    Ante,  402.  rule  is  here  mentioned  as  to  capture,  but 

(m)  Cambridge  v  Anderton,  1  R  &  M  may  be  applied  to  any  other  loss  in  its  na- 

€2.    2  B&C  691.    4  D  &  R  203  S  C.  ture  total. 

The  couit  refused  a  new  trial,  which  was  (p)  8  Burr  697, 1213,  and  so  as  to  rao- 

moved  for  on  two  grounds,  Tiz.  1st,  that  som  when  voyage  lost,  Parsons  ▼  Soott, 

tha  insured  was  only  entitled  to  recover  2  Taunt  363.    V  Havelo^  v  Rockwood, 

foi^an  average,  and  not  a  total  loss,  as  the  8  T  R  268,  which  over  ruled  M'Biasters  v 

vessel  might  have  been  repaired  ao  as  ulti*  Bhoolbred,  1  Esp  Rep  937. 
nately  to  have  proceededf  ob  her  voyage : 

(*407)  (*408) 
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tion,  (q)  the  ship  and  cargo  were'  both  entirely  safe ;  the  expence  m- 
cttrred  did  not  amount  to  near  half  the  value  :  and,  upon  the  S6th 
of  June,  when  the  ship  was  at  PlymatUhf  and  the  offer  made  to 
abandon,  the  insurer  undertook  to  pay  all  charges  and  expences 
which  the  plaintiff  should  be  put  to  by  the  capture.      The  only  ar- 
gument to  shew  that  the  loss  had  not  then  ceased  to  be  total,  was 
built  upon  a  mistaken  supposition  that  the  recaptor   had  a  fight  to 
demand  a  sale,  and  put  a  stop  to  any  further  prosecution  of  the 
voyage.    But  that  was  not  so.      The  property  returned  to  the 
plaintiff^  (r)  pledged  to  the  recaptors  for  one-eighth  of  the  value,  («) 
as  salvage  for  retaking  and  bringing  the  ship  into  an  English  port. 
Upon  paying  this,  the  owner  was  entitled  to  restitution ;  the  recap- 
tor  had  no  right  to  sell  the  ship.     If  they  differed  about  the  vahie, 
the  Court  of  Admiralty  would  have  ordered  a  commission  of  ap- 
praisement     In  this  case  it  was  the  interest  of  the  owner  of  the 
sUp,  the  owners  of  the  cargo,  and  the  recaptor,  that  she  should 
forthwith  proceed  upon  her  voyage  from  Plymouth  to  London.     But 
had  the  recaptor  opposed  it,  or  affected  delay,  the  Court  of  Admi- 
ralty would  have  made  an  order  for  bringing  her  immediately  to 
London,  her  port  of  delivery,  upon  reasonable  terms.     Therefore  it 
was  most  clear,  that  upon  the  26th  of  June,  the  ship  had  sustained 
no  other  loss  by  reason  of  the  capture,  than  a  short  temporary  ob- 
struction, (t)    The  rule  laid  down  by  Lord  Mansfield,  who  cited  the 
authority  of  Le  Gfuidon,  in  the  case  of  Oo$9  v.    WUherSf  was  that 
the  insured  may  abandon  upon  a  capture,  or  any  other  such  distur- 
bance as  makes  it  not  worth    *while,  or  worth  the  freight  to 
pursue  it  («)     And  so,  in  a  subsequent  decbion,  the  same  noUe 
and  learned  judge  enumerated  the  cases  in  which  the  insured 
may  abandon,  as  follows ;    viz.  (x)      If  the  voyage  is  absolutely 
lost  or  not  worth  pursuing ;  if  the  salvage  is  very  high  ;  if  furtiier 
expence  is  necessary  ;  if  the  insurer  will  not  engage,  (y)  in  all 
events,  to  bear  that  expence,  though  it  exceed  the  value  or  fail 
of  success  :  under  these  and  many  other  like  circumstances  (he 
said)    the  insured    may  disentangle   himself  and  abandon,   not- 
withstanding there  has  been  a  recapture.       But  these  positiona 
seem  to  be  laid  down  with  too  much  generality:  the  loss  of  the 
voyage  will  not  of  itself  confer  a  right  to  abandon  ;  (z)  and  by 
a  right  to  abandon,  on  account  of  high  salvage.  Lord  Mansfield 
must  at  least  mean  such  salvage  as  the  insured  have  no  reason- 
ed) S  Burr  1809.  (y)  Vide  Da  Costa  ▼  Newnham,  S  T  R 
(r)  When  ship  deserted  b^  crew,  and    407.    The  insured  had  so  engaged  in  the 
other  persons  sacceed  in  bringing  her  into    case  before  Lord  Mansfield,  and  Tide  1  T 
port,  the  custody  is  in  the  salvors  until    R  S54.    Perhaps  it  may  in  some  cases  (S 
the  salvage  is  paid,  but  the  legal  posses-    Bro  &  Bing  149)  be  acfvisable  to  apply  to 
sion  is  still  in   the  owners,  3  B  &  A  519,  '  the  insurer  to  undertake  the  repain,  but 
when  loss  held  partial.                                  in  case  of  abandonment  the  insured  should 
(s)  V  89  Geo  8  c  34.                                  ^ve  notice  of  abandonment  promptly,  and 
{t)  Per  Lord    Mansfield,    Hamilton  v    m  express  terms,  and  semb  that  the  un* 
Mendes,  8  Burr  1809,1810.                         derwriters  cannot  be  bound  to  undertake 
(tt)  Goss  V  Withers,  3  Burr  097.                any  repair. 

{xS  3  Burr  1809.    His  lordship  cited  Le        (x)  8  Taunt  363.    8  M  fc  S  840,  878» 
Chndon,  c  7  8  1.  890.    4  Id  393.    6  Id  418, 446, 447. 
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able  mesna  of  paying,  (a)  The  opinion  that  a  loss  of  the  voyage 
affiMPdfl  a  ground  of  abandonment  seems  indeed  at  one  time  to  have 
been  genefaily  entertained  in  the  profession  ;  (fr)  but,  in  modern 
timeflt  this  doctrine  has  been  narrowed,  in  order  to  .preserve  the 
true  principle  of  insurance  as  a  contract  of  indemnity.  The  loss 
of  the  voyage  or  season  is  not  now  held  to  be  a  ground  of  abandon* 
ment,  unless,  from  the  perishable  nature  of  the  cargo  and  the  im- 
practicability of  forwarding  it  by  another  vessel,  or  other  circurn- 
stances  *of  the  like  nature,  the  loss  of  the  voyage  amount  to  a  loea 
on  the  thing  insured.  When  a  ship,  being  damaged  in  a  storm, 
was  obliged  to  put  back,  and  the  injury  she  sustained  was  of  such 
a  nature  that  she  could  not  pursue  her  voyage,  and  other  ships 
eoaldnotbe  procured  to  take  the  cargo,  which,  though  .not  in* 
luredy  was  sold  much  under  its  value,  this  was  held  to  be  a  total 
loss  on  ship,  goods,  and  freight,  because  the  voyage  in  contem- 
plation was  lost  (c)  But  thb  case  does  not  appear  to  be  sustain- 
able. As  to  the  ship,  although  the  report  states  that  it  could  not 
be  repaired  at  Tartola  or  a  neighbouring  island,  yet  it  may  rather 
be  inferred  that  there  was  only  a  loss  of  the  voyage;  which  is 
not  now  deemed  equivalent  to  a  total  loss,  (d)  As  to  the  cargo, 
the  loss  was  also  only  a  loss  of  the  voyage ;  it  was  uninjured,  and 
sold  for  7001.  within  the  sum  in  the  policy  which  was  above 
1S,00(M.  (e)  As  to  the  freight.  Lord  Mansfield  said  that  if  the 
voyage  were  continued  in  another  ship,  there  ought  to  be  freight 
pro  ratOf  but  that  was  allowed  to  be  wholly  lost.  -  The  general 
rule  now  is  that  a  loss  of  the  voyage  does  not  entitle  the  insured 
to  abandon.  And  in  the  case  of  a  policy  on  ship,  at  and  from  Ca- 
diz to  Africa  during  the  ship's  stay  and  trade  there  and  thence  back 
to  CaiiZf  when  the  ship  while  loading  her  homeward  cargo  in 
JStfiriea  was  seized  by  the  crew,  who  carried  her  to  a  distant  coun- 
try, plundered  the  cargo,  and  there  deserted  the  ship,  but  the  ves- 
sel was  retaken  by  a  British  privateer  and  brought  with  a  small 
remaining  part  of  her  cargo  to  an  English  port,  (not  the  port  of 
her  destination,)  part  of  the  rigging  being  gone,  and  the  ship 
unfit    for  another  voyage  without  considerable  expence  in  pro- 

M  Thoraelr  and  Other  ▼  Hebson,  9  B  Lord  BHenborong^,  C  J.  Barker  ▼  Blakee, 

a  Aid  513.    Nor  b  there  any  fixed  rule  in  9  East,  293,  294.  that  loss  of  royage  was  a 

this  coantry  that  the  insured  ma^  abandon  loss  of  the  goods,  in  case  of  blockade*    A 

wImh  the  salfage  is  a  half,  id  ibid.    V  8  neutral  ship  bouira  from  America  to  Havre 

Burr  1209.    Le  Quid  c  7  s  1.    3  Bro  &  was  detained  and  brought  into  a  British 

Bing  105.    In  Boyfield  v  Brown,  2  Stra  port,  and  pending  proeeedings  in  the  Ad* 

1065  which  was  the  case  of  a  policy  on  miralty,  the  king  declared  Havre  in  a  state 

corn,  the  loss  was  held  total  because  the  of  blockade  by  which  the  furUter  puxsoH 

sal  rage  exceeded  the  freight ;  but  it  seems  of  the  voyage  was  prevented, 

that  the  principle  cannot  be  supported  to  (e)    Manning  v  Newnham,  S  Campb 

this  extent,  and  as  com  is  now  exempted  624  a  Note  of  Sir  V  Qibbs,  cited  %  Tannt 

firom  particular  average  by  the  common  373. 

memorandum,  the    loss  would,  on   this  (d)  2  Taunt  373|  per  Ltawrenoe.  J. 

ground,  be  held  to  be  only  partial.  (c)  Id  ibid.    Some  sugars  might  have 

(6)  Manning  v   Newnham,  2   Campb  been   sent,  and  these  would  have  been 

624  a.    Cases  cited  in  Cazalet  v  St  Barbe,  many  thousand  pounds  profit  in  London* 

1  T  R  189,  and  see  id  191,  per  Buller,  J.  The  owners  purchased  two  thirds  of  the 

Mitchell  V  Edie,  1  T  R  613,  615.    3  Bro  cargo,  which  was  not  yet  arrived.     The 

IcBingllO.  V  et  7  East,  42.    2  Campb  insurance  was  free  from  paiticular  average. 
623.    5  M  fc  9  50,  56,  57.    And  so  per 
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riding  a  crew  and  stores,  it  was  bold  that  this  was  not  a  total  losi 
so  as  to  entitle  the  insured  to  abandon  after  notiee  of  the  recap* 
tare.  (/)     And  so  in  the  case  of  a  policy  on  freight,  at  and  from 
*Rigai  when  the  ship  having  been  chartered  to  Riga  and  back,  was 
detained  at  that  place  by  the  government  for  five  weeks,  and  the 
freighter  prevented  from  loading  her;   and  a  few  days  after  the 
detention  ceased,  the  frost  set  in,  which  detained  her  there  till  the 
spring,  when  she  procured  a  fre^ht  from  other  persons  and  re- 
turned with  it ;  but  the  eipences  of  the  detention  exceeded  the 
freight,  it  was  held  that  as  freight  had  been  actually  earned,  the 
underwriter  was  not  liable,  (g)     The  insurance,  as  observed  by 
Lord  EUenborough,  was  on  freight  generally,  not  on  any  specific 
freight;  the  charter-party  was  only  material  to  shew,  that  upon 
the  ship's  arrival  at  Riga  there  was  an  inception  of  the  risk.    The 
undemmter  did  not  insure  that  a  particular   freight    riiould    be 
earned":   if  any  freight  were  'earned,  a  loss  did  not  happen  for 
which  he  undertook  to  indemnify  the  insured,  (h)    Nor  ia  a  disap- 
pointment of  arrival,  occasioned  by  the  perils  of  the  sea,  aground 
for  abandonment  and  claim  of  a  total  loss  on  goods,  when  the 
goods  may  be  forwarded  in  an  ensuing  season.    Thus,  in  the  case 
of  a  policv  on  copper  and  iron,  when  the  ship  encountered  bad 
weather,  by  which  part  of  the  goods  sustained  damage,  and  the 
ship  being  obliged  from  the  same  cause  to  go  into  port  to  be 
repaired,  the  repairs  detained  her  so  long  as  to  prevent  her  reach- 
ing the  place  of  destination  that  season,  and  no  other  ship  could 
be  procured  at  a  neighbouring  port  to  forward  the  cargo  m  time» 
it  was  held  that  this  was  not  a  total  loss  of  the  goods,  and  that 
the  insured  could  not  abandon,  (i)    Here  there  was  not  an  actual 
loss  of  the  cargo  or  the  ship,  but  only  of  the  voyage  for  that 
season.      Assuming  that  the  case  of  Mamtng  v.  JVSnmAam,  (k) 
was  well  decided,  and  that  a  total  loss  would  be  recoverable  for  a 
cargo,  insured,  as  in  that  case,  free  of  particular  average,  and 
situated  under  the  same  circumstances,  it  may  be  observed  (hat 
there  the  ship  had  received  an  irreparable  damage,  as  it  is  stated 
*in  the  report,  which  drove  her  back  to  Tcrtola,  where  only  two 
ships  could  be  had,  both  together  not  capable  of  taking  the  caigo 
on  board.     The  damage  to  the  ship  was  there  stated  to  be  irre- 
parable ;  but  here  it  appeared  that  the  damage  could  be  and  was 
repaired  in  a  few  months.    In  that  case,  the  cargo  (as  it  has  been 

(f)  FUkner and  Otham y Ritchie, S  M  Seott, S Taant  9S3.)     The  argmneDt  Ibr 

k,  8  fSO.    Bed  dob  per  Lord  Eldon,  C,  S  Uie  ioBured  was,  that  the  expenoee  of  ra- 

Dow  Rep  474  and  Park,  J,  S  Bro  k,  deeming  the  ship  and  renewing  the  Toyage 

Ring  108.    Lord  EUenboroiudi  said.  As  to  would  exceed  the  probable  return. 

Goss  ▼  Withers,  (I  Borr  Sfi)  there  nay  (r)  Eyerth  and  Other  t  Smith,  9  M  It  S 

be  some  doubt  whether  it  is  similar  to  the  S78.    The  freight  earned  was  eBered  to  be 

present  case;  and  there  is  a  looseness  and  abandoned. 

generality  in  the  expressions  which  haye  (&)  Everth  y  Smith,  S  M  It  S  STS,  and 

beenboiTowed  in  argoment  from  that  and  see  next  cases,  and  M'CarthyT  Abel,  S 

^Mother  ease  that  make  one  inclined  to  East,  888. 


pause  npoB  tfaenL    What  has  a  loss  of  the  (i)  Anderson  y  WaDis,  SM^S  MO. 

▼oyagetodowithaloes  of  the  ship  ?  (Pole  S  Gampb  440  S  C. 

▼  FitigenkI,  Willes^  S41.     Parsons  ▼  (ft)  SCampbOHaandsiipra. 
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6aid)  (I)  became  in  efTect  extinct ;  the  ship  no  longer  subsisted, 
nor  could  the  cargo  be  conveyed  at  all  in  any  ship :  here  the  cargo 
was  capable  of  being  conveyed,  after  a  delay  of  a  few  months 
only,  in  the  very  same  ship.  The  only  cause  of  abandonment, 
therefore,  was  the  temporary  retardation  or  suspension  of  the 
voyage,  which  will  not  afford  a  ground  for  a  total  loss.  (I)  So  it 
bas  been  since  held,  that  a  loss  of  the  voyage  for  the  season,  by 
the  perils  of  the  sea,  is  not  a  ground  of  abandonment  upon  a  policy 
on  goods,  where  the  cargo  is  in  safety,  and  not  of  such  a  perishable 
nature  as  to  render  the  loss  of  the  voyage  a  loss  of  the  commodity, 
although  the  ship  is  rendered  incapable  of  proceeding  on  the  voy- 
age, (m)  Here,  said  Lord  Ellenborough,  was  a  retardation  only  of 
the  adventure  :  it  is  stated  that  the  cargo  could  not  have  been  for- 
warded before  the  next  spring  ;  that  is,  it  might  have  gone  then,  for 
it  mast  be  presumed  that  at  such  a  port  as  Cork,  there  would  be 
found  BovQG  vessel  for  the  next  season  to  forward  the  cargo  to  SL 
JohxCs.  If,  indeed,  the  cargo  had  been  of  a  peiisbable  nature, 
this  would  not  have  been  a  case  of  retardation  only,  but  of  de- 
struction of  the  thing  insured.  I  cannot  necessarily  infer  that  the 
floor  would  be  changed  in  quality  and  condition  by  the  delay 
from  November  to  April,  so  as  to  incur  any  material  damage  ope- 
rating a  destruction  of  the  thing  insured.  Mr.  Justice  ^Bayley 
here  said,  the  case  of  Manning  v.  J^^ewnham  has  been  relied  upon 
to  shew  that  an  assured  is  entitled  to  abandon  ship,  freight,  and 
goods,  in  the  event  of  the  voyage  being  lost.  But,  in  reference  to 
the  language  of  the  policy,  it  is  difficult  to  infer  from  any  part  of 
it,  that  the  insured  were  to  be  entitled  to  abandon  on  the  ground 
of  a  mere  loss  of  the  voyage.  For  suppose  the  ship  before  she  set 
sail,  had  been  run  foul  of  by  another  vessel,  but  not  so  as  imme- 
diately *to  sink,  and  the  flour  had  been  relanded,  and  afterwards 
the  ship  had  gone  to  the  bottom,  the  flour  being  in  an  undamaged 
state,  but  there  being  no  other  ship  at  the  port  capable  of  immediately 
forwarding  the  cargo  to  its  place  of  destination :  if  the  argument 
for  the  insured  were  good,  they  would  in  such  a  case  be  entitled  to 
abandon.  There  are  cases,  certainly,  which  speak  of  a  loss  of  voy- 
age as  a  ground  of  abandonment,  and  such  cases  may  be  conceived. 
For  instance,  if  a  ship  were  so  damaged  as  to  be  obliged  to  land 
her  cargo  at  an  unfrequented  place  where  there  was  no  opportunity 
of  disposing  of  the  cargo,  and  the  ship-owner  could  not  procure 
another  vessel  to  forward  the  cargo,  except  at  an  expence  exceeding  ' 
the  value  of  the  goods,  such  a  case  might  perhaps  warrant  an  aban- 
donment, and  throw  the  loss  upon  the  underwriter.  But  the  case 
is  difllerent  where  there  is  nothing  but  a  disappointment  of  the  voy- 
age to  constitute  a  ground  of  abandonment. 

In  a  case  of  capture,  when  the  recapture  takes  place  before  the 

(Z)  Vide  S  M  &  S  346,  847,  but  semb  free  from  avoragc,  unless  general,  id  S5. 

that  Manning  y  Ne  wnbam  cannot  be  sua-  This  case  seems  to  have  narrowed  the  doo- 

tamed.  trine  in  Wilson  v  The  Royal  Exehango 

(m)  Uant  v  Royal  Ebcchange  Assurance  Assurance  Company,  2  Campb  623. 
Company,  i  M  &  S  47.    Policy  on  flour, 

40  (MIS) 


514  OF   TOTAL  I.OHE0 

notice  of  abandonment  is  given  ;  (n)  or  even  if  a  recftpture  take 
place    after  notice    of  abandonment,    but  before    an    action  10 
brought  ;(o)  and  the  loss  be  thereby   changed  from  a  total  into  a 
partial  one,  the  insured  can  only  recover  for  a  partial  loss.    Thus, 
when  a  recapture  took  place  after  the  ship  had  been  in  the  hands 
of  the  enemy  only  a  few  days,  and  the  insured  not  having  intelli- 
gence of  the  recapture,  gave  notice  of  abandonment,  but  on  the 
recapture  the  insured  might  have  resumed  possession  of  the  ship; 
which  afterwards  arrived  at  its  place  of  destination,  and  earned 
freight;    the  loss  was  held  to  he  only  partial,  the  salvage  and 
charges  of  the  recapture  amounting  to  ISL  Ai.  Sd.  per  eenL  on  the 
ship,  and  1S2.   lU,  M.  on  the  freight  (p)      So  where  a  ship  was 
liberated  after  a  capture,  on  condition  of  paying  a  sum  of  money, 
*and  bringing  home  English  prisoners,  and  the  insured,  upon  news 
of  the  capture,  but  without  having  heard  of  the  liberation,  aban- 
doned the  ship,  the  loss  was  still  held  to  be  only  partial,  for  the 
owner  was  entitled  to  retake  his  ship,  which    was  safe  at  Ports- 
mouth, and  though  the  voyage  was  lost,  there  was  not  a  total  loss.  (9) 
The  policy  was  to  Oporto  and  St.    Ubes  and  back ;  the  ship  was 
taken  at  Oporto^  and  the  freight  to  St   Ubes  and  back  was  lost ; 
but  this  was  not  a  loss  of  the  ship,  but  only  of  the  profits  of  the 
voyage,  (r)     Mr.  Justice  Lawrence  said.  The  dicta  in  the  authori- 
ties certainly  go  great  lengths ;  they  assert  generally  that  wherever 
the    voyage  insured  is  defeated    by   any    of  the    perils    insured 
against,  there  is  a  total  loss ;  but  bis  lordship  could  find  no  anttio- 
rity  which  applied  to  the  case  where  the  ship  was,  or  might  have 
been  in  the  hands  of  the  owner  in  the  country  where  the  owneis 
reside.  (9)      The  passage  from  Le  Chddoriy  c.  7.  s.  1.,  which  was 
the  original  authority,  on  which  Lord  Mansfield  relied  in  the  case 
of  G0S8  V.  WTuhers  {s)  does  not  apply  to  the  ship.     Suppose  a  ship 
bound  for  the  Baltic  should  be  chased  into  a  port  and  blockaded 
here  till  the  Baltic  is  frozen,  her  voyage  is  lost ;  but  in  the  en- 
suing spring  she  returns  to  ESngland  in  safety,  how  is  the   ship 
lost  1    The  court,  after  hearing  a  second  argument,  decided  that 
there  was  no  total  loss,  (t)    So  where  an  insurance  was  effected  on 
ship  from  Rio  de  Janeiro  to  lAverpool^  and  the  ship  was  captured 
and  afterwards  recaptured,  but,  in  the  interval,  the  insured  naving 
received  intelligence  of  the  capture,  gave  notice  of  abandonment, 
and  after  the  recapture,  the  ship  arrived  at  Liverpooly  having  only 
sustained  a  partial  loss,  it  was  held  that  only  a  partial  loss,  coola 

(n)    10  East,  329.      1   Campb  564.  9  agreemeDt   with    the   underwriters,  sad 

Taunt.  363.  without  prejudice,  effected  a  compremise 

(0)  4  M  &  S  393.     6  Id   4)6,  424,  425,  with  the  captors,  and  eventually  the  ahip 

426.    10  East,  345.  reached  LiTerpooI,  having  only  suatained 

(p)  Bainbridffe  and    Other  v  Neilson,  the  damage  mentioned  in  the  text.    Vide 

10  East,  329.    The  insured  soon  after  the  S  C  1  Campb  237,  564.    4M  &8    396 

notice  of  abandonment,  received    intelli-  ace.  but    see  Brown  v  Smith,  1  Dow^e 

gence  of  the  recapture,  and  that  the  ahip  Rep  349.    Smith  v  Robertson,  2  id  474| 

was  safe  in  the  possession  of  the  recap-  477. 

tors  in  a  port  in  Ireland,  but  had  no  fur-  (g)  Parsons  v  Scott,  2  Taunt  363. 

ther  knowledge  of  her  state  and  condi-  (r)  2  Taunt  369. 

tion,  and  persisted  in  his  notice  of  aban-  («)  Vide  Ooss  v  Withen,  2  ficur  683. 

donment ;  he  afterwards,  by  virtue  of  an  (0  2  Taunt  373. 
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be  recorered.  (u)     Captare,  like  other  species  of  perils  to  which 
the  property  insured  is  exposed,  is  an  event  which  may  or  may 
not  terminate  in  a  total  loss ;  if  it  continue  and  terminate  in  a 
total  loss,  the  insured  will  be  entitled  to  a  full  indemnity :  but  if 
the  capture  be  only  temporary  and  the  loss  partial,  it  would  be 
against  the  spirit  as  well  as  the  letter  of  the  contract,  to  hold  the 
mderwriter  bound  to  take  to  the  subject  matter  insured,  and  to 
attow  the  insured,  who  stipulates  i>nly  for  an  indemnity,  to  come 
*npon  the  insured  for  the  whole  amount  of  hb  subscription,  while 
the  subject  matter  subsists  in  perfect  safety.     It  has  been  contended, 
that  alMttdonment  gives  this  right,  by  closing  the  transaction  be- 
tween the  underwriter  and  the  insured.     But  notice  of  abandonment 
is  only  a  proposal  on  the  part  of  the  insured,  which  the  underwriter 
may  accept,  and  then  there  will  be  a  new  agreement  between  them, 
building  on  both  parties.     But  while  the  transaction  rests  only  in 
abandlonment  on  one  ride,  the  underwriter's  responsibility  may  vary, 
and  cannot  amount  to  a  total  loss,  if  by  subsequent  events,  it  has 
become  otherwise  at  the  time  of  action  brought     It  is  clear  that  a 
policy  of  insurance,  both  in  its  object  and  form,  is  merely  a  contract 
of  indemnity.     It  contains  no  stipulation  respecting  abandonment, 
although  there  is  a  clause  authorizing  the  insured  in  case  of  any  loss 
€)it  misfortune  to  sue,  labour,  and  travel  for  the  recovery  of  the  ship, 
and  that  the  insurers  will  contribute  to  the  charges^     Abandonment 
kas  its  ori(pn  from  the  nature  of  the  contract  as  a  contract  of  indem- 
nity.   The  underwriter  does  not  stipulate  under  any  circumstances 
to  become  the  purchaser  of  the  thing  insured  ;  it  is  not  supposed  to 
be  in  his  contemplation  ;  he  is  to  indemnify  only.     This  being  the 
principle,  a  practice  or  doctrine  which  is  calculated  to  break  in  upon 
k,  ought  to  be  narrowly  watched.     The  question  is,  what  is  the  loss 
which  the  insured  have  sustained.    The  principle  must  be  the  same 
whether  the  policy  is  on  ship  or  goods*    As  where,  after  notice  of 
abandonment  had  been  given,  a  recapture  took  place,  and  'the  goods 
arrived  at  their  place  of  destination,   with  the  exception  of  a  part 
which  was  sold  to  pay  the  salvage,  and  another  part  which  had  been 
plundered  and  lost  in  consequence  of  the  capture  and  recapture,  the 
underwriters  were  held  liable  only  for  a  partial  loss,  although  by  rea« 
son  of  the  capture  the  voyage  was  delayed  till  the  following  season, 
the  river  SL  Lawrence  having  been  in  the  mean  time  frozen  over,  (x) 

[Where  the  master  after  a  capture  and  before  condemnation,  en- 
ters into  a  compromise  with  the  captors  and  abandons  the  property  to 
diem  upon  payment  of  25  per  cent,  held  that  the  insured  might  still 
abandon  and  recover  as  for  a  total  loss.  The  captain  in  such  a  case 
is,  hy  neeeesUate^  the  agent  of  both  parties,  and  bis  act  done  in  good 
-  faith  can  prejudge  neither.] 

[The  abandonment  rests  upon  the  capture  by  relation  and  what- 
ever is  done  after  by  the  captain  is  for  the  benefit  of  the  insurers. 
Clarkeany.  Phamix  Ins,  Co.  9  Johns.  Rep.  1.] 

And  so  in  the  case  of  freight,  the  insured  cannot  recover  for  a 

(»)  BroUi«ntoii  and  Other  v  Barber,  5       (x)  PatterMn  v  Ritchie,  4  M  A  S  383. 
MfcSilS. 
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total  loss  under  a  notice  of  abandonment,  if  freight  be  subsequently 
earned.  As  in  the  case  of  separate  insuraaces  on  ship  and  freight, 
when  the  owner,  on  a  hostile  embargo  having  been  imposed  at 
a  foreign  port,  abandoned  them  to  the  respective  underwriters^ 
*and  after  the  abandonment  had  been  given  and  acceded  to  by  the 
underwriters,  the  embargo  was  taken  off,  and  the  ship  completed 
her  voyage  and  earned  freight,  it  was  held,  that  the  insured  could 
not  recover  as  for  a  total  loss  of  freight,  the  freight  having  been  in 
fact  earned  ;  or,  supposing  it  to  have  been,  in  any  other  sense,  lost 
to  the  insured  by  the  abandonment  of  the  ship  to  the  underwriters 
thereon,  it  was  so  lost  not  by  any  peril  insured  against,  but  by  the 
voluntary  act  of  the  insured  in  malung  such  an  abandonment,  (y) 

In  the  case  of  a  loss  by  capture  or  barratry,  the  prc^erty  insured 
is  taken  possession  of  by  persons  acting  adversely  against  the  owner, 
whereas,  in  the  case  of  a  partial  loss  bj  the  pcrUs  of  the  BtOy  and 
some  other  causes,  the  legal  possession  of  the  property,  or  at  least 
of  the  part  which  remains,  still  continues  in  the  owner.  This  dis- 
tinction is  important  to  be  observed  in  the  application  of  the  rule, 
that  there  must  be  a  loss  in  its  nature  total  to  confer  a  i  ight  of  aban- 
donment. 

The  desertion  of  a  ship  by  the  crew  on  the  high  seas,  from  mo- 
tives of  self  preservation,  on  account  of  damage  received  by  the  ves- 
sel in  tempestuous  weather,  does  not  of  itself  constitute  a  total  loss  ; 
and  if  another  crew,  having  taken  possession,  succeed  in  bringing' 
the  ship  into  port,  and  it  be  sold  under  a  decree  of  the  Admiralty 
Court  to  pay  them  the  usual  salvage,  the  insured  still  cannot  aban- 
don and  recover  a  total  loss,  unless  they  took  all  means  within  their 
power  to  prevent  the  sale,  (z)     The  custody  of   the  vessel    in 
this  case    was  in   the  salvors  till  the  salvage    was  paid  :  but  the 
legal  possession  was  still  in  the  owners.     However,  in  the  case 
of  a  loss  by  the  perils  of  the  sea,  if  the  loss  be  in  effect  total, 
as  if  the  ship  be  so  damaged  that  she    cannot  be  repaired,  ex- 
cept at  an  expence  equal  to,  or  greater  than  her  value  ;  (a)  or, 
in  ^he  case  of  a  policy  on  goods  if  the  goods  be  so  damaged  thai 
they  are  unfit  to  be  sent  forward  to  a  market,  (b)  the  insured  may 
recover  for  a  total  loss.     When  a  considerable  part  of  the  cargo 
is  lost  or  damaged  by  the  perils  of  the  sea,  and  it  becomes  neces- 
sary *to  sell  or  dispose  of  the  residue,  so  that  the  further  prosecu- 
tion of  the  voyage  is  impracticable,  the  insured  may  recover  for  a 
total  loss.     Thus,  an  insurance  was  effected  on  a  cargo  of  wine,  to 
be  discharged  partly  at  B.,  partly  at  D.,  and  partly  at  L.     The  ves- 
sel was  wrecked  near  B.,  and  three-fourths  of  the  caiigo  being  either 
lost  or  so  impregnated  with  salt  water,  as  to  render  it  imprudent 
to  delay  the  sale  till  the  ports  of  D.  or  L.  could  be  reached,  the^in- 
sured  gave  notice  of  abandonment ;  this  was  considered  a  total 
hi 

(y)   McCarthy  and    Others  v  Abel,  5  (a)  1  Ryan  &  Moody  60.    S  B  &  C  691 

East,  388.    And  vide  Everth  v  Smith,  2  SC.    Ante,  407 

MfcS878.    Sid  418,421.  (6)1  Holt,  49.    2  Manh  88.    6 Taunt 

(s)  Thornely  ▼  Hebaon,  2  Barn  k  Aid  383, 385,  and  ante,  400,  401 . 
613. 
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lo00.  (c)  The  cargo  here  wag  of  a  perishable  nature,  and  the  voy« 
age  was  lost,  under  circumstances  which  entitled  the  insured  to 
abandon.  The  ship  was  completely  lost ;  the  cargo,  which  was  tak- 
•n  out  of  a  hole  cut  in  the  ship's  side,  was  covered  with  the  sea  for 
nine  hours  at  a  time,  the  greater  part  of  it  was  materially  damaged, 
and  in  such  a  state  as  to  render  it  unfit  to  be  carried  to  a  greater 
(fiatance.  The  abandonment  was  then  made  under  circumrtances 
which  warranted  it.  Endeavours  were  made  at  a  great  expence  to 
save  part  of  the  cargo,  but  in  the  result  three-fourths  of  the  whole 
were  spoiled  or  lost ;  and  in  the  opinion  of  the  witnesses,  it  was  for 
the  interest  of  the  parties  to  finish  the  adventure.  Although  there 
was  a  partial  recovery  of  one-fourth  of  the  cargo,  the  facts  being 
such  as  rendered  it  pjrudent  for  the  owners  not  to  proceed  further,  it 
was  a  loss  which  warranted  the  notice  of  abandonment. 

The  right  of  abandonment  will  vary  when  the  policy  is  on  goods 
warranUd  free  from  particular  average^  or  is  effected  withmt  itUerest  or 
on  freight,  &c.  In  the  case  of  a  policy  on  goods  warranted  free  of 
particular  average,  the  insured  cannot  recover  for  a  total  loss  on  giv- 
ing notice  of  abandonment  if  the  goods  be  in  effect  saved,  though 
in  a  very  damaged  slate.  The  meaning  of  such  a  warranty  is,  that 
the  underwriters  will  be  liable  if  the  goods  are  wholly  lost ;  but  not 
if  they  are  only  damaged.  And  therefore,  in  the  case  of  shipwreck, 
when  the  goods  were  brought  on  shore,  though  in  a  very  damaged 
state  so  that  they  became  unprofitable  to  the  insured,  it  was  held 
that  the  underwriters  on  the  goods  who  were  freed  by  the  policy 
from  particular  average  could  *not  be  made  liable  as  for  a  total  loss 
by  a  notice  of  abandonment,  (d)  Nor  is  a  loss  of  the  voyage  or  the 
season,  a  ground  of  abandonment,  upon  a  policy  on  goods,  (e.  g« 
flour)  warranted  free  from  average  unless  general,  where  the  car* 
go  is  in  safety,  and  not  of  a  perishable  nature,  so.  as  to  make  the 
loss  of  the  voyage  a  loss  of  the  commodity,  although  the  ship  has 
been  rendered  incapable  of  proceeding  on  the  voyage,  (e)  The 
object  of  the  warranty  is  to  place  the  subject  matter  of  insurance 
which  is  of  a  perishable  nature,  on  the  footing  of  an  imperishable 
commodity ;  to  cast  on  the  insured  the  risk  of  partial  damage, 
leaving  to  the  underwriter  the  risk  of  total  loss. 

It  may  be  further  remarked,  that  in  the  case  of  a  wagering  po* 
licy,  there  can  be  no  abandonment.  When  a  policy  is  effected 
wtthout  regard  to  an  actual  interest,  the  right  to  recover  must 
depend  iqx>n  the  happening  of  the  condition  specified  in  the  con«> 
tract,  and  no  question  respecting  abandonment  can  arise.  As 
where  a  policy  was  made  to  depend  upon  the  ship's  arrival  at 
MwrseUlesy  and  the  ship,  being  captured,  was  restored  on  appeal, 
but  relinquished  the  voyage  and  was  afterwards  lost,  an  averment 

(e^  Hudson  and  Other  v  Harrison.  3  (ct)  Thompson  v  Royal  Exchange  As- 

Brod  &  Bing  97*    But  there  was  another  surance  Company,  16  East,  214.     Y  15  id 

point  in  the  case,  viz.  that  the  insured  gave  559.    7  Taunt  154.    2  M  &  S  371. 

notice  of  ahandoomentbn  the  83d  of  Dec  (e)  Hunt  v  Royal  Exchange  Assurance 

and  the  underwriters  did  not  object  till  the  Company,  5  M  &  8  47.     Anderson  ▼ 

98th  of  February,  by  which  they  were  WeUie,  8  M  &  S  S40  S  P.    Semb.  The 

deemed  to  have  acquiesced  in  the  aban-  rule  here  would  have   been  the  same  if 

donment.  there  had  been  no  warranty. 
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of  a  loss  by  capture  was  held  bad  ;  for,  notwithstaoidiiig  the  cap- 
ture, the  ship  might  afterwards  hare  arrived  at  MarstiUtB ;  and 
this  being  a  wagering  policy,  the  insured  could  not  at  any  time 
abandon.  (/)  The  policy  here  was  declared  to  be  on  money  ex- 
pended for  reclaiming  the  ship  and  cargo  valued  at  a  certain  sum : 
the  loss  to  be  paid  in  case  the  ship  did  not  arrive  at  MarseSUesy  and  ' 
without  further  proof  of  interest  than  the  policy,  warranted  free 
from  all  average  and  without  the  benefit  of  salvage.  It  was  there- 
fore a  wagering  policy ;  the  event  insured  against  was  entirely  un- 
connected with  the  thing  insured  ;  and  abandonment  which  has  its 
origin  from  the  nature  of  insurance  as  a  contract  of  indemnity  coaM 
have  no  place.     . 

It  has  also  been  considered  that  no  abandonment  is  necessary,  or 
even  possible,  in  the  case  of  a  freight  policy.  An  abandonment 
seems  only  applicable  to  some  thing  which  is  material,  tangible, 
*and  capable  of  being  taken  possession  of  by  the  abandonee.  The 
rqi^bt  to  freight  rests  entirely  in  contract ;  and  being  a  choae  in 
action,  it  cannot  be  assigned  by  the  law  of  England,  so  as  to  enable 
the  assignee  to  support  an  action  for  it  in  bis  own  name,  {g)  Freight, 
bottomry,  and  respondentia  interests  have  therefore  been  said  to  be 
incapable  of  abandonment.  In  the  case  of  a  freight  policy,  when 
the  ship,  after  taking  in  her  cargo,  was  sold  by  the  master  in  conse- 
quence of  damage  she  had  received  at  sea,  the  Court  of  Common 
Pleas  held,  that  the  master  ought  to  have  repaired  the  ship,  and 
brought  home  even  a  less  cargo  on  freight,  if  a  prudent  person 
would  have  done  so  under  the  circumstances  of  the  case  ;  (h)  but 
if  the  sale  were  justifiable  and  necessary,  they  considered  that  a 
total  loss*  on  the  freight  might  be  recovered  without  abandon- 
ment, (t) 

Further,  the  insured  cannot  effectually  give  notice  of  abandon- 
ment, unless  at  some  period  of  the  voyage  there  has  been  a  Mai 
loss.  And  therefore  when  the  jury  found  that  the  ship  had  only 
sustained  a  partial  loss  in  the  voyage,  viz.  to  the  amount  of  48  per 
€efU.,  it  was  held  that  the  insured  could  not  claim  a  total  loss, 
atthough  when  the  ship  arrived  in  port,  she  was  not  worth  repair- 
ing, {k)  The  finding  of  the  jury  in  this  case  precluded  the  claim  of 
a  total  loss.  To  hold  the  insurers  liable,  would  have  been  to  make 
them  insure  the  goodness  of  the  ship ;  and  the  owners  might  equally 
have  recovered  on  account  of  the  bad  condition  of  the  vessel, 
although  she  had  not  received  much  damage  at  sea.  It  was  not 
stated  that  the  ship  received  her  death's  wound  in  the  course  of  the 
voyage.  When  she  came  into  port,  it  was  found  that  she  was  not 
worth  repairing :  but  it  did  not  follow,  that  if  she  had  not  received 
any  damage  during  her  voyc^e,  she  would  have  been  worth  repair- 
ing.    And  though  the  vessel  was  not  in  a  sound  state,  yet  she  had 

(/)  Kalen  Kemp  r  Viffne,  1  T  R  304.  Companv,  i  Taunt  68.    t  Marsh  Rep  68 

d)  Lucena  v  Crawford,  3  Bos  &  Pul  S  C.    Mount  t  Harrison,  C  P  Nov  10, 

9&.    2  New  Rep  310,  311, 312.     2  Taunt  1827  ace  Parmeter  ▼  Todhunter,  1  Campb 

407.    10  East,  279.    4Bing45.  541.    Vide  post  421, 422. 

(h)  Vide  Mordy  v  Jones,  4  B  &  C  394.  (k)  Cazalet  v  St  Barbe,  1  T  R  187. 

(t)  Green  y  Royal  Exchange  Assurance 
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anifed  in  safety  twenty-four  houre :  and  the  jury  had  defined  what 
dami^e  she  sustained.  It  is  abo  to  be  remembered,  that  the  losa 
must  occur  within  the  ^period  embraced  by  the  policy.  As  where 
a  ship  was  insured  for  a  cruize  of  four  months,  free  from  arerage^ 
and  upon  a  special  verdict,  it  appeared  that  while  the  ship  was  on 
her  cruize,  and  within  the  four  months,  the  crew  mutinied  against 
the  captain  and  his  officers,  and  by  force  carried  the  ship  to  Jamaka, 
and  before  her  arrival  there,  by  force,  seized  the  boat,  fire-arms,  and 
'  cutlasses,  carried  them  ofi*,  and  deserted  the  ship,  whereby  the  voy- 
age and  cruize  were  prevented  and  lost  for  the  remainder  of  the 
four  months,  but  the  ship  arrived  at  Jamaica^  though  not  till  after  the 
end  of  the  four  months,  the  Court  of  King's  Bench  held,  that  the 
Insured  were  entitled  to  recover ;  but  this  judgment  was  reversed 
in  the  Exchequer  Chamber,  and  afterwards  by  die  House  of  Lords, 
for  the  insurer  being  by  the  terms  of  the  policy  free  from  all  aveiw 
age,  the  insured  could  not  be  entitled  to  recover,  except  in  case  of 
a  total  loss  :  and  the  ship  being  found  by  the  special  verdict  to  be  in 
good  safety  at  her  proper  port  at  and  after  the  end  of  the  four 
months  for  which  the  insurance  was  made,  there  could  be  no  loss.  (Q 

Nor  can  an  abandonment  be  efiectually  made,  unless  a  loss  has 
happened  from  one  of  the  perils  embraced  by  the  policy.  The  in* 
sured  cannot  abandon,  on  account  of  the  port  of  destination  being 
occupied  by  an  enemy,  or  shut  against  ships  of  the  nation  to  which 
he  belongs,  (m)  Thus,  if  a  cargo  of  a  perishable  nature  be  insur- 
ed from  A.  te  B.,  with  the  usual  memorandum,  and  in  the  course 
of  the  voyage  information  be  received  by  the  master,  that  the  port 
of  A.  is  shut  against  the  ships  of  this  nation,  in  consequence  of 
which  the  commander  of  the  convoy  orders  the  ship  to  proceed  to 
another  port,  and  the  cargo  be  there  sold,  by  the  orders  of  the  Vice- 
Admiralty  Court,  for  a  very  small  sum  of  money,  the  insured  can- 
not abandon  and  recover  a  total  loss,  (n) 

In  the  case  of  a  freight  policy,  an  insurer  is  not  liable  for  a 
partial  loss  of  the  freight,  which  is  remotely  attributable  to  a  da« 
mage  *done  to  the  goods  in  a  storm.  And  therefore,  where  the 
ship,  having  been  injured  by  the  perils  of  the  sea,  was  obliged  to 
go  into  port  to  be  repaired,  and  a  part  of  the  cargo  on  its  being 
landed  was  found  to  be  so  wetted  by  sea  water,  that  it  could  not 
be  re-shipped  without  danger  of  ignition,  unless  it  went  through  a 
process  which  would  have  detained  the  vessel  six  weeks,  and  been 
attended  with  an  expence  equal  to  the  freight,  the  underwriters  were 
held  not  to  be  liable  for  the  loss  of  freight  on  the  damaged  part  of  the 
caigo,  which  was  finally  sold  by  the  master,  who,  not  being  able  to 
obtain  other  goods,  and  adopting  the  most  prudent  course  which 
could  have  been  taken  by  a  person  uninsured,  proceeded  with  the 

(0  Fitzgerald  r  Pole,  WilleB,  641.     4  (m)  Hadkinson  t  Robinson,  3  Bos  It 

Bro  P  C  439.     Ambl  214  S  C.      And  PulSSS. 

MeFarneAiUT  Bradley,  Park,  357,  where  (n)  Hadkineon  v  Robinson,  3  Bos  It 

Uieship  having  been  sonrejed  after  the  Pul  388.      Forater  ▼  Christie,  11  East, 

period  of  the  policy  was  found  to  have  SOS.     Lubback  v  Rowcroft,  5  Esp  60. 

been  damaged,   bat  not  irreparably,  and  And  see  11  East,  82.     2  Campb  69  S  C. 

was  sold  after  tiie  period.  12  East,  283. 
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rest  of  the  cargo  to  its  place  of  destioation.  (n)  The  Court  were 
of  opioioD,  that  though  the  course  pursued  by  the  master  might 
have  been  the  most  prudent  which  he  could  adopts  it  did  not  there* 
fore  follow,  that  the  underwriters  were  liable  for  the  loss  of  freight 
which  was  occasioned  by  his  act.  To  have  held  the  underwriters 
liable,  would  have  opened  a  temptation  to  the  master  to  sail  away 
under  circumstances  like  these,  and  throw  the  loss  of  freight  upon 
the  underwriters,  instead  of  waiting  till  the  goods  could  be  re^ehip* 
ped.  Nor,  in  the  case  of  a  freight  policy,  can  the  insured  recover  for 
a  total  loss,  when  the  vessel  having  received  her  full  cargo  on  freight, 
becomes  incapable  of  proceeding  with  it,  on  account  of  sea  damage, 
but  is  nevertheless  capable  of  being  repaired,  to  some  extent  at  least, 
if  not  completely,  and  of  carrying  a  less  cargo.  This  doctrine 
was  laid  down  by  the  Court  of  Common  Pleas,  in  a  case  where  the 
ship,  being  of  the  burthen  of  two  hundred  tons,  was  so  damaged  by 
the  sea,  that  she  was  obliged  to  unship  her  cargo ;  her  state  was 
such  that  it  would  have  been  impossible  to  bring  her  home  in  that 
condition,  or  get  her  completely  repaired  at  the  place,  so  as  to  bring 
home  that  cargo.  She  was  therefore  surveyed  and  sold  ;  but  the 
purchaser  within  five  or  six  weeks  partially  repaired  her,  and  safely 
brought  home  in  her  ninety-six  tons^of  goods,  (o)  The  Court  of 
Common  Pleas  in  this  *c^e  said,  that  the  insured  ought  to  proceed 
as  if  he  were  not  insured,  and  if,  not  being  insured,  he  for  his  own 
benefit,  in  common  prudence,  found  it  expedient  to  repair  the  resael 
and  proceed  on  the  voyage,  then  he  ought  to  do  it  for  the  benefit  of 
the  underwriters :  but  he  must  not  sell  the  ship  which  he  might 
profitably  have  repaired,  &nd  throw  the  loss  upon  the  underwriters. 
It  ought  therefore,  they  said,  to  have  been  left  to  the  jury,  whether 
a  prudent  man  would  have  sold  the  ship  in  these  circumstances,  or 
have  repaired  her,  and  proceeded  with  her  to  earn  what  she  could. 
They  thought  there  was  no  ground  for  saying  that  there  ought  to 
have  been  an  abandonment ;  but  if  the  ship  had  brought  home 
another  cargo  from  the  Canaries^  and  earned  freight  thereon,  that 
would  have  been  a  salvage  upon  the  freight  of  her  original  cai^. 
For  when  the  first  cai^o  was  once  on  board,  the  policy  attached  on 
the  freight  of  that  specific  cargo :  but  if  the  captain,  being  driven 
back  and  unable  to  proceed  with  the  original  cai^o,  was  yet  able  to 
proceed  with  a  less  cai^o  on  less  freight,  of  this  the  underwriters 
ought  to  have  had  the  benefit.  So  in  the  case  of  a  freight  policy^ 
where  the  ship  had  been  captured,  recaptured,  and  carried  into 
drenaia,  where  she  was  sold  with  her  whole  cargo,  Lord  EUenbo- 
rough  held  that  the  insured  could  not  recover  for  a  total  loss,  and 
said  that  the  mate,  who  was  the  only  one  of  the  crew  that  remained 
when  the  ship  was  recaptured  and  carried  into  Ormada^  had  a  right 
in  the  absence  of  the  captain  to  hypothecate  the  ship,  or  if  ti^at 

(n)  Mordy  v  Jonea,  4  B  &  C  394.  case  of  a  freight  TOlicy  was  impoMiUe 

(o)  Green  v  Royal  Exchange  Assurance  and  unnecessary,     vide  8  Taunt  799.    3 

Company.  S  Taunt  68.    1  Marsh  Rep447  Bro  &  Bing  151.  1  Bing  445.  3 Bos  <l  Pol 

S  C.    The  Court  seemed  to  think  an  95.    2  Id  r^ew  Rep  310,  and  nde  4  BSt 

nhandonment  to  the  underwriters  in  the  Cr394. 
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could  not  be  done,  to  sell  a   part  of  the  cargo  for  the  purpose  of 
raising  money  to  pay  the  salvage  to  the  recaptors.(p) 

When  the  insured  intend  to  exercise  their  right  of 
donraent.*  *"'  abandonment,  they  must  give  notice  to  the  under- 
writers within  a  reasonable  time  ;  for  if  they  be 
guilty  of  delay,  they  will  be  precluded  from  making  an  abandon- 
ment. Thus  -where  a  ship,  having  been  captured,  and  afterwards 
set  at  liberty,  was  put  into  the  hands  of  an  agent  abroad,  and  the 
insured  during  two  or  three  years  dealt  with  the  agent,  and  made 
applications  to  him  for  payment,  without  ever  giving  notice  of 
abandonment,  it  was  held  that  they  had  precluded  themselves 
from  claiming  a  total  loss,  (q)  When  the  insured  were  informed 
*tbat  the  goods  had  got  into  the  hands  of  the  foreign  agent,  they 
made  no  objection  ;  they  applied*  to  his  correspondent  here  in  order 
to  obtain  payment  of  their  proportion  ;  and  they  afterwards  applied 
to  the  agent  himself  when  became  to  England;  this  was  in  every 
stage  adopting  his  acts,  and  confirming  him  as  their  agent.  It  was 
contended  that  the  insured  never  waived  their  right  to  abandon, 
while  they  were  managing  the  property  in  the  best  manner  they 
could  for  the  benefit  of  all  concerned  ;  and  this  argument  waa 
grounded  on  the  common  clause,  inserted  in  every  policy,  whereby 
the  insured  are  authorised  to  sue,  labour,  and  travail,  in  and  about 
the  defence,  safeguard,  and  recovery  of  the  goods  without  prejudice 
to  the  insurance.  But  this  clause  does  not  warrant  the  position  in 
so  large  an  extent.  The  meaning  of  the  clause  seems  only  to  be, 
that  until  the  insured  have  been  informed  of  what  has  happened, 
and  have  had  an  opportunity  of  exercising  their  own  judgment, 
no  act  done  by  the  master  shall  prejudice  their  right  of  abandon- 
ment. And  that  is  reasonable,  because  in  general  the  parties  live 
in  this  country,  and  the  loss  may  happen  at  a  great  distance,  so 
that  they  cannot  exercise  their  judgment  immediately ;  it  is  therefore 
necessary  that  the  master,  who  is  on  the  spot,  should  do  the  best  he 
can.  But  the  insured  are  bound  to  decide  and  signify  their  election 
to  the  underwriters,  whether  they  will  abandon  or  not,  the  first  op- 
portunity, (r)  To  use  the  words  of  Lord  Kenyon,  they  must  make 
their  election  speedily,  whether  they  will  abandon  or  not ;  they  can- 
not lie  by  and  treat  the  loss  as  an  average  loss,  and  take  measures 
for  the  recovery  of  it,  without  communicating  that  fact  to  the  under- 
writers, and  letting  them  know  that  the  property  is  abandoned  to 
them,  (s)  It  would  indeed  be  unjust  to  allow  the  insured  to  take 
the  chance  of  endeavoring  to  make  the  best  of  the.  accident  for 
themselves,  and  only  to  abandon  to  the  underwriters  when  they 
found  that  it  did  not  answer,  (t)  A  delay  of  thtee  weeks  or  a 
month,  (tt)  or  even  of  nine,  or  five  days  (v)  after  the  insured  have 
receive  intelligence  of  a  loss,  and  become  acquainted  with  the  *8tate 
of  the  property,  is  unreasonable,  and  will  prevent  the  insured  from 

(j>)  Parmeter  v  Todhunter,  1   Campb  (0  7  East,  43.    3  Bro  &  Bing  155.    3 

541.     Vide  4  Campb  13S.  Eap  Rep  244. 

(q)  Mitchell  v  Edie,  1  T  R  608.  (u)  7  East,  38.  9  Id  238:    2  Camob  153. 

£1  T  R  613.  And  bo  of  seventeen  days,  1  SUrk  Rep 

AUwood  V  Henckell,  Park  281  cited  498. 

t,  44.  (v)  5  M  &  S  47.    16  East,  13. 
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aftefwards  giving  notice  of  abandonment.     As  where  the  blockade 
of  Havre  had  been  publicly  notified  here  on  the  6th  of  September, 
1805,  and  no  notice  of  abandonment  was  given  till  the  14th  of  Oc- 
tober, nor  any  excuse  substantiated  for  not  giving  it  sooner  for  want 
of  competent  authority,  the  notice  was  clearly  out  of  time,  (ar)     So 
where  a  vessel  laden  with  corn,  on  a  voyage  from  JVateffard  to  Lher" 
pooly  was  stranded  near  Walerjfbrd  on  the  28th  of  January,  and  no- 
tice of  abandonment  was  not  given  to  the  underwriters  in  Lotufon 
till  the  18th  of  February,  though  there  is  a  constant  and  regular  in- 
tercourse between  WcUerford  and  Liverpool^  the  notice  was  held  to 
be  out  of  time,  the  ship  having  been,  in  the  mean  time,  under  water  at 
high-tide  for  nearly  a  month,  during  which  time  the  insured  had  been 
exerting  themselves  in  endeavoring  to  save  the  cargo.     The  insured, 
in  this  case,  seem  not  to  have  been  entitled  to  abandon  and  claim  a 
total  loss ;  for  an  opportunity  in  fact  offered  of  sending  the  com 
which  was  saved  to  its  place  of  destination  within  two  months  aftei 
the  accident  in  another  vessel ;  but  supposing  them  to  have  been  en- 
titled, they  ought  to  have  made  their  election  to  abandon  within  a 
reasonable  time  :  what  is  a  reasonable  time  is  a  question  upon  which 
it  is  the  province  of  the  Judge  to  direct  the  jury  under  the  circum- 
stances of  the  case  ;  but  the  insured  cannot  take  the  chance  of  en- 
deavoring first  to  save  and  make  the  best  of  the  cargo  on  their  own 
account,  and  afterwards  abandon  when  they  find  they  cannot  turn  it 
to  their  advantage.     So  when  the  insured,  in  case  of  a  policy  on 
goods,  having  received  intelligence  on  the  8th  of  January  that  the 
ship's  papers  had  been  taken  away  on  the  7th  of  December  preced- 
ing, by  the  Swedish  government  within  whose  port  she  was,  did  not 
give  notice  of  abandonment  to  the  underwriter  till  the  17th  of  Jan- 
nary,  the  notice  was  held  to  be  too  late,  and  therefore  invalid,  (y) 
In  the  case  of  a  policy  on  goods  at  and  from   Waterford  to  JVVtff- 
faundlandy  two  of  the  persons   insured  resided   at    Waterfard    in 
Irelandy   a  third    in    Sidbury^    and   the    others  at    Dartmouth^    in 
Devonshire,     The  ship  having  sailed  on  the  voyage  and  met  with 
*bad  weather  was  obliged  to  put  back  into  Cork^  on  the  16th  of 
November ;  a  protest  was  made  on  the  next  day ;  a  survey  was 
held  on  the  ship  on  the  following  day ;  and  a  further  survey  on 
the  8th  of  December ;  the  latter,  which  was  drawn  up  by  the  no- 
tary on  the   lltb,  pronounced   the  ship  to  be  not  worth  repairing^ 
and  the  hull  and  materials  were  sold  by  public  auction.     The  part- 
ners who  resided  at  Waterfardj  and   managed  the  insurance,  wrote 
to  their  brokers  on  the  18th  to  give  notice  of  abandonment,  hav- 
ing in  the  mean  time  communicated  with  the  rest  of  the  insured  ; 
the  letter  was  received  by  the  brokers  on  the  21st,  and  they  gave 
notice  of  abandonment  the  next  day.     Here  the  notice  was  held  to 
have  been  too  late,  (z)     The  second  survey  was  on  the  8th  of  De- 
cember.    Allowing  the  insured  then  to  wait  the  slow  progress  of  the 

S  Barker  t  Blakes,  9  Eafft,  383.  (x)    Bank  v  Royal    Exchange  Aastir- 

Meliish  and  Other  v  Andrews,  16    ance  Company,  5  M  &  S  47. 
JSaet,  13. 
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notary,  till  the  report  got  in  scriptis  on  the  1  Ith,  (a)  and  giving  them 
until  the  next  day,  to  make  a  copy  of  the  survey,  (although  it  seems 
that  such  delays  should  not  be  allowed,  and  that  the  insured  should 
have  acted  more  promptly  in  procuring  a  survey  and  communicating 
its  results)  it  would  appear  that  on  the  13th  the  merchants  at  FFofer- 
ford^  were  probably  in  complete  possession  of  the  facts.  Calculat- 
ing then  four  days  from  the  13th  as  more  than  «ufGicient  for  the 
conveyance  of  intelligence  from  Waterfard  to  Landariy  the  insured 
might  on  the  17th  have  abandoned  to  the  underwriters :  but  they 
did  not  abandon  till  the  22d ;  there  was  therefore  a  laches  of  five 
days.  So  where  a  ship  arrived  at  the  port  of  Kinsale  on  the  24th 
of  November,  and  on  the  14th  of  December  a  survey  was  had  for 
a  second  time,  where  it  was  found  that  the  repairs  would  exceed  the 
value  of  the  ship,  notice  of  abandonment  to  the  insurers  in  London 
on  the  6th  of  January  was  held  too  late ;  the  course  of  communi- 
cation between  Ehucde  and  London  being  usually  four  or  five 
days,  (b)  So  when  the  insured  received  information  on  the  11th  of 
Febraary,  1808,  that  certain  flax  seed  upon  which  the  policy  was  ef- 
fected, had  been  detained  by  an  embai^o,  and  whilst  the  embargo 
continued,  viz.  on  the  10th  of  *May,  the  season  for  sowing  the  seed 
expired,  and  it  became  of  little  value,  but  the  insured  did  not  give 
notice  of  abandonment  till  the  1  Ith  of  June,  this  was  held  to  be 
too  late ;  the  right  of  abandonment  on  account  of  the  embargo  had 
been  then  long  expired,  and  even  supposing  that  a  new  right  arose 
at  the  expiration  of  the  season  for  sowing  flax-seed  on  the  10th  of 
May,  the  insured  were  guilty  of  unreasonable  delay  in  not  making  an 
abandonment  till  the  1  Ith  of  June,  (c)  It  seems  to  have  been  ruled 
in  one  case  that  the  insured  may  abandon  at  any  time  before  he  has 
notice  of  a  change  of  the  circumstances  which  constitute  a  total 
Io68.  For  it  is  reported  to  have  been  laid  down  that  if  there  is  at 
any  time  a  total  loss,  and  afterwards  a  change  of  circumstances  takes 
place,  the  insured  are  bound  to  make  their  election  ;  and  they  can- 
not try  to  take  advantage  of  it  and  to  be  determined  by  the  event  of 
its  being  profitable  or  not :  but  that  to  make  this  rule  of  law  attach 
upon  the  case,  it  should  appear  that  there  was  a  time  when  the  in- 
sured were  cognizant  of  the  change  of  circumstances,  (d)  But  al- 
though these  observations  are  attributed  by  the  nisi  prius  report  to 
a  very  learned  judge,  the  rule  seems  to  be  general,  that  notice  of 
abandonment  must  be  given  in  a  reasonable  time,  and  that  if  it  be 
not  BO  given,  it  would  not  be  a  suflScient  answer  for  the  insured  to 
say  that  no  material  change  of  circumstances  had  intervened  before 
the  notice  was  given.  If,  however,  notice  be  given  within  a  reason- 
able time  after  the  insured  have  received  intelligence  of  a  loss,  and 
have  had  an  opportunity  of  ascertaining  the  extent  of  the  damage 
sustained,  it  is  sufficient.  When  a  ship  being  damaged  in  a  storm, 
returned  to  CalctUta  on  the  30th  of  August,  1820,  and  the  captain 

(a)  5  M  &  S  54.    3  Bro  &  B  157.    In  jccted.                  «  „    .   «    ^  „       ^•a 

2   Emerigon,     I8S    ch  16  8  5,    various  (6)  AW  ridge  v  Bell,  1   StaARep  4S8. 

forms  are  stated  to  be  necessary  in  foreign  (c)  Kelly  v  Walton,  2  Campb  1 66. 

countries  on  making  abandonment  which  (d)  Abel  v  Potts,  3  Esp  Rep  242,  244. 

the  simplicity  of  our  law  has  wisely  re-  cor.  Le  Blanc,  J.                      /#^«<j\ 
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then  gave  notice  of  abandonment  to  the  agents  for  Llayd*Sy  who  re- 
fused to  accept  it ;  and  on  the  2{>th  of  April,  1821,  the  captain  ar- 
rived in  London^  where  the  owners  resided,  and  on  the  3d  of  May, 
the  ship's  papers  were  delivered  to  the  owner  ;  a  notice  of  aliaiidon- 
ment  given  by  the  broker  on  the  5th  of  May,  was  held  to  be  in 
time,  (e)  Some  stress,  indeed,  seems  to  have  been  laid  on  tbe 
fact  of  notice  having  been  given  at  CaktUta  to  the  agents  for 
IdoyiTs ;  but  as  they  had  no  authority  for  the  purpose,  this  seems 
*to  have  been  insufficient.  (/)  The  Court,  however,  considering 
that  notice  had  been  given  the  next  day  but  one,  (and  therefore, 
within  a  reasonable  time,)  after  the  insured  bad  been  furnished  with 
the  full  means  of  knowing  all  the  facts  of  the  case,  held  the  notice 
in  time,  {g)  Mr.  Justice  Richardson,  on  the  other  hand,  was  in- 
clined to  think  that  a  new  trial  should  be  granted.  Was  the 
abandonment,  he  said,  made  in  time,  even  accouling  to  tbe  facts 
which  were  stated  to  have  occurred  in  London  ?  The  captain  ar- 
rived in  London  (where  the  owner  lived)  on  the  25th  of  ApriL  It 
did  not  appear  that  he  had  any  communication  with  his  owner  ; 
and  that  was  one  of  the  things  which  the  learned  judge  wished  to 
be  submitted  to  another  inquiry ;  for  on  his  arrival  from  India 
after  such  a  loss,  it  might  have  been  supposed  he  would  have  seea 
his  owner  immediately.  His  Lordship  did  not  think  it  necessarj 
that  the  owner  should  wait  for  the  ship's  papers  to  make  an 
abandonment,  if  the  captain  communicated  with  him  on  arriving 
in  London.  (A)  Whatever  may  have  been  the  grounds  for  a  dif- 
ference of  opinion  under  the  facts  of  the  case,  the  rule  laid  down 
by  the  Court  seems  to  be  clear,  and  perfectly  correct,  viz.  that 
notice  must  be  given  in  a  reasonable  time.  But,  when  this  is 
stated,  iVe  should  add  that  the  insured  are  entitled  to  a  reasonable 
time  for  examining  into^  the  state  of  a  damaged  cargo  before 
they  make  their  election  to  abandon ;  and  no  laches  can  be 
imputed  to  them  till  they  have  had  an  opportunity  of  making 
such  an  examination  and  inquiry.  When  a  cargo  of  sugar, 
being  damaged  by  sea  water,  came  into  port  on  the  20th  of 
December,  and  began  to  be  unshipped  and  examined  on  the 
21st,  but  the  insured  did  not  receive  the  complete  report  of 
the  survey  till  the  7th  of  January,  an  abandonment  on  that 
day  was  held  to  be  within  a  reasonable  time,  although  the  in- 
sured  had  in  the  mean  time  contemplated  that  the  loss  would  be 
partial,  and  that  the  adventure  might  be  pursued,  (i)  Although 
*it  is  true  that  the  insured  must  always  elect  in  the  first  in- 
stance, whether  he  will  consider  a  loss  as  partial,  and  take  to 
the  property  himself,  or  as  total,  and  abandon  to  the  under- 
writers,  yet  it  is  equally  true  that  by  the  first  instance  is  meant  the 

(e)  Read  v  Bonham,  3  Bro  &  Bing  147.  son  v  Wallia,  2  M  &  S  241,  245,  the  notice 

(/)  3  B   &  B  153, 155.    Drake  v  Mar-  was  in  two  days,  and  seems  to  have  been 

ryatt,  I  Barn  &  Crcs  473,  476,  477.    2  deemed  clearly  sufficient. 

Dow  &|  Ryl  696  S  C.  (h)  And  see  5  M  &  S  S4,  58. 

(g)  This  rule  seems  to  be  perfectly  cor-  (i)  Gernon  v  Royal  Ezchanffe  Assur- 

rect,  whatever  maybe  the  opinion  upon  ance Company,  1  Holt,  49.     2  Marsh  88 

the  particular  facts  of  the  case.    In  Ander-  S  C.     6  Taunt  3S3  S  C. 
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first  time  after  the  insured  have  had  a  convenient  opportunity  of 
examining  into  the  circumstances  which  render  abandonment 
expedient  or  otherwise  ;  because  it  is  upon  the  result  of  that 
examination  that  they  are  to  make  up  their  mind  whether  they 
will  abandon  or  not.  The  insured  are  not  allowed  to  use  this 
latitude  as  on  opportunity  to  judge  of  the  state  of  the  markets, 
and,  as  the  markets  fall  or  rise,  to  elect  whether  they  will  abandon 
or  not  They  have  no  right  to  govern  their  conduct  by  any  such 
rule.  The  only  examination  they  can  make  is  into  the  actual 
state  of  the  cargo,  to  ascertain  what  is  the  degree  of  damage 
without  reference  to  the  state  of  the  markets.  In  the  case  just 
mentioned  a  certain  amount  of  damage  was  at  first  discovered  ; 
but  the  insured  did  not  then  think  the  cargo  so  much  damaged, 
but  that,  as  to  a  considerable  part,  the  adventure  might  be  pur- 
sued :  although  a  part  was  necessarily  obliged  to  be  then  disposed 
of.  The  insured  so  considered  on  the  24th  ;  they  so  considered 
also  on  the  29th  ;  but  on  the  29th,  the  loss  appeared  to  be  much 
more  extensive  than  was  at  first  supposed.  If  the  insured  had 
continued  to  act  in  furtherance  of  their  intention  to  pursue  the 
adventure,  after  they  knew  the  full  extent  of  the  damage,  the 
abandonment  would  have  been  too  late ;  but  on  the  29th  the 
insured  thought  that  a  part  of  the  cargo  was  in  a  state  to  go  on. 
Upon  the  ultimate  evidence,  viz.  on  the  7th  of  January,  when  the 
insured  were  enabled  to  send  the  protest  and  final  certificate  of 
survey,  together  with  notice  of  abandonment,  it  appeared  that  no 
part  of  the  cargo  was  in  a  state  to  be  sent  forward.  It  would  not 
have  been  competent  to  set  up  this  abandonment  on  the  7th,  if  the 
insured  had  been  fully  apprized  of  the  facts  on  the  29th  ;  but 
it  rather  appeared  from  all  the  circumstances  that  they  were 
not  so  apprized  on  the  29th,  and  that  the  cargo  had  'not 
then  undergone  so  full  an  examination  as  was  afterwards  made. 
The  insured  were  entitled  to  a  reasonable  and  convenient  time 
for  inspection,  and  ought  not  to  be  pressed  too  closely  upon 
that  point ;  if  the  jury  had  found  that  they  had  been  dilatory  in 
making  their  survey, — if  they  had  been  negligent  and  had  slept 
*over  the  business,  the  notice  of  abandonment  would  have  been  too 
late,  and  therefore  insufficient. 

Mode  of  ^^^  mode  in  which  an  abandonment  must  be  made 

abandonment,  next  remains  to  be  considered,  and  the  conduct  of  the 
underwrilers  by  which  notice  may  be  waived  :  as  well 
as,  by  and  to  whom  notice  of  abandonment  may  be  given. 

When  an  abandonment  is  made,  it  must  apply  to  the  whole  sub- 
ject of  insurance ;  the  insured  cannot  make  an  abandonment  of 
part ;  it  must  apply  to  the  whole  of  an  entire  subject  of  insurance, 
or  it  will  be  no  abandonment.  On  a  loss  taking  place,  the  insured 
cannot  abandon  part  of  what  is  saved  out  of  one  entire  subject  of 
insurance,  and  retain  the  other  part.  (A:)     Neither  can  an  abaudon- 

(&)  Park  229.    Mar-h  Ins  600,  >vhere  scYeral  distinctioDB  ore  taken.    See  next 
note. 
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ment  be  made  subject  to  certain  conditions  specified  bjr  the  insared, 
unless  indeed  tbe  underwriters  accede  to  those  conditions^  and  by 
their  assent  in  effect  enter  into  a  new  agreement  with  the  insured. 
Thus,  an  offer  to  abandon  on  the  terms  of  the  underwriters'  paying 
certain  bills,  for  which  they,  not  thinking  themselFCs  liable,  refbae 
to  answer,  is  not  a  valid  abandonment  (I)  With  respect  to  the  pre* 
cise  form  of  an  abandonment,  there  is  no  positive  enactment  in 
this  country,  byt  it  must  be  express  and  positive.  A  request  to 
the  underwriters  to  give  directions  for  the  dbposition  of  tlie 
effects  insured,  and  to  settle  for  a  total  loss  does  not  amount  to 
an  abandonment,  (m)  Nor  is  it  sufficient  to  lay  before  them  an 
estimate  of  the  expences  of  repair,  and  request  their  directions 
how  to  proceed,  (n)  A  parol  abandonment,  if  it  be  express  and 
positive,  may  be  sufficient ;  (o)  but  it  is  more  convenient,  that 
notice  of  abandonment  should  be  given  by  writing  in  express 
terms,  and  that  the  word  *  abandon'  should  be  used,  (p)  A  de- 
mand of  a  total  loss,  coupled  with  a  refusal  on  the  part  of  tbe 
insured  to  assign  or  give  up  their  interest  to  the  underwriters,  is 
*insufficient.(9)  Nor  is  it  sufficient  that  the  underwriters,  on 
being  informed  by  the  broker  of  the  circumstances,  answer  that 
the  insured  will  do  the  best  they  can  with  the  damaged  property  ; 
the  information  so  given  to  tbe  underwriters  does  not  amount  to  a 
notice  of  abandonment,  and  their  answer  is  no  waiver  of  a  proper 
notice,  (r)  But  the  informality  or  irregularity  of  a  notice  of  aban- 
donment may  be  waived  by  the  express  or  implied  assent  of  the  un- 
derwriters ;  and  if  they  interfere  and  give  directions,  they  will  be 
liable  for  the  consequences  of  their  own  acts.  When  the  under- 
writers declined  accepting  of  an  abandonment  which  was  offered 
to  them,  but  directed  that  repairs  should  be  made,  and  the  owner 
refusing  to  advance  his  own  money  for  the  purpose,  the  re- 
pairs were  effected  on  the  security  of  a  respondentia  bond,  which 
the  underwriters  refused  to  pay  on  the  arrival  of  the  ship,  and, 
in  consequence,  she  was  sold,  the  underwriters  were  held  liable 
for  .the  damage  which  the  insured  sustained  by  the  sale,  (t) 
The  repairs  here  were  made  at  tbe  risk  of  the  underwriters,  who 
dissuaded  the  insured  from  abandoning,  and  recommended  the  re- 
pairs ;  the  insured  were  not  obliged  to  advance  their  own  money, 
but  were  justified  in  borrowing  money  at  respondentia  to  effect 
them,  and  the  underwriters,  who  refused  to  pay  the  respondentia 
bond  on  the  arrival  of  the  ship,  although  they  directed  the  repairs  to 
be  made,  were  liable  to  the  insured  for  the  loss  occasioned  by  the  sale. 
The  repairs  haviag  been  so  effected,  and  the  owner  never  having  re- 
sumed free  possession  of  the  ship,  the  underwriters  were  not  enti- 

(()  M*Mastera  ▼  Sboolbred,  1  Esp  Rep  (o)  Not  deemed  in  Read  ?  Booham,  S 

239.  Bro  &  Binff  149. 

(m)  Parmeter  v    Todhunter,  1  Campb  (p)  Per  Lord  Ellenborough  in  Partneter 

541.    3  Bos   &    Pul  390.    Da  Costa    v  ▼  Todhunter,  1  Campb  541. 

Newabam,  2  T  R  407,  408.    Havelock  v  (9)  Havelock  v  Rockwood,  S  T  R  968 

Rockwood,  8  T  R  26S,  273,  274.    Lock-  c.     Rep  by  N  Atcheson,  8vo  1800. 

jer  ▼  Offlo};,  1  T  R  253.  (r)  Thelluson  ▼  Fletcher,  1   Esp  Rep 

(a)  Martin  and  Others  v  Cockatt,  14  73. 

East,  465.  (3)  Da  CosU  y  Newnham,  2  T  R  407. 
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tied  to  the  dedactton  of  one-third,  which  is  usually  allowed  in  consi- 
deration of  the  old  work  of  the  ship  being  replaced  by  new.  {t)  If 
an  underwriter  authorize  the  insured  to  do  what  they  conceive  to 
be  best  under  the  circumstauces,  he  is  bound  by  acts  done  by  the 
latter  in  the  exercise  of  a  sound  discretion.  (ic)  The  coipmon  an- 
swer of  underwriters  when  they  conceive  a  notice  to  be  irregular, 
or  do  not  mean  to  preclude  themselves  by  acceding  to  it,  is  that 
they  have  no  directions  to  give,  that  the  insured  must  act  as  if 
they  were  not  insuied,  and  make  their  claim  for  any  loss  which 
*the  underwriters  may  be  liable  to  pay.  It  seems  also,  that  the 
irregularity  of  a  notice  of  abandonment  may  be  waived  by  the  un- 
derwriter's not  making  an  objection  to  it.  For  it  has  been  held, 
that  an  underwriter  who  rejects  an  abandonment,  must  do  so  within 
a  reasonable  time.  As  where  the  insured  on  the  23d  of  December, 
the  day  they  heard  of  the  loss,  gave  notice  of  abandonment,  and  on 
the  27th  of  December  called  a  meeting  of  underwriters,  which  three 
underwriters  attended,  and  ordered  the  insured  to  do  the  best  for  all 
parties ;  on  the  28tb  of  the  ensuing  February,  and  not  before,  some 
of  the  underwriters  interfered,  forbidding  a  sale  of  the  damaged 
goods,  and  rejecting  the  abandonment ;  it  was  held  that  the  under- 
writers must  be  taken  to  have  acquiesced  in  the  notice  of  abandon- 
ment, from  their  not  having  stirred  for  more  than  two  months  after 
it  was  given*  {x) 

.  Notice  of  abandonment  may   be  given  by  or  to  the 

^ndonment.   P*^rti®8  to  the  contract,  or  agents  on  their  behalf. 

When  several  persons  are  jointly  interested  in  a  car- 
go, and  some  of  them  cause  a  policy  to  be  effected  on  the  behalf  of 
themselves  and  others,  it  seems  that  those  who  cause  it  to  be  effected 
are  to  be  considered  agents  for  the  rest,  and  therefore  competent 
to  give  notice  of  abandonment.  A  joint  insurance  has  been  said 
to  be  in  the  nature  of  a  partnership  as  it  regards  the  particular 
transaction ;  and,  as  in  the  case  of  several  persons  who  join  in 
making  promissory  notes,  although  they  are  not  otherwise  part- 
ners, the  act  of  one  shall  be  sufficient  to  bind  the  rest.  It  seems, 
therefore,  that  one  of  the  partners,  who  receives  intelligence  of  a 
loss,  ought  to  give  notice  of  abandonment  within  a  reasonable  time 
afterwards,  or,  at  all  events,  if  he  have  no  authority  for  such  pur- 
pose, within  a  reasonable  time  after  he  has  had  an  opportunity  of 
consulting  with  his  other  partners,  (y ) 

The  notice  of  abandonment  may  be  given  either  to  the  under- 
writers or  their  authorized  agent.  Audit  seems  that  a  person  ap- 
pointed generally  for  the  underwriters  abroad,  has  authority  to  re- 
ceive notice  of  abandonment :  or  that  if  he  have  not,  he  is  bound 
*to  write  home  and  inform  his  employers  of  what  has  passed,  (z) 


I 


I)  9T  R  407.  Assurance  Company,  6  M  &  S  47. 

«)  Hagedorn  and  Other  v  Whitmore,  1  (z)  Per  Burrough,  J,  3  Bro  &  Binff  155. 

Stark  157.  aliter  in  the  case  ef  an  agent  for  Lloyd's 

(x)  Hudson  and  Others  v  Harrison,  3  the  instructions  to  whom  were  probably . 

Bro  Ic  Bing  97.    Sed  quare,  if  in  general  not  before  the  learned  Judge.     1  B  &  C 

the  underwriter  is  bound  to  interfere.  477. 
(y)  Hunt  and  Others  ▼  Royal  Exchange 
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However,  in  the.  ease  of  the  resident  agents  appointed  in  foreign 
parts  by  the  committee  of  the  underwriters  at  LtoytTsj  it  is  express* 
ly  declared  in  their  instructions,  that  in  no  case  shall  an  agent  ac- 
cept an  abandonment  either  of  ship  or  goods,  as  the  representative 
of  the  underwriters.  It  is  therefore  the  duty  of  the  agents  abroad^ 
to  whom  notices  of  abandonment  may  be  tendered,  to  abide  by  the 
terms  of  their  appointment,  and  to  inform  those  who  tender  them 
that  they  have  no  authority  to  receive  the  same,  (a) 
Effect  of  When  an  offer  of  abandonment  is  made,  the  insurer 

Abandonment,  either  accedes  to  it,  or  remains  passive.  And  when, 
upon  a  loss  happening,  an  insurer  accepts  an  offer  of 
abandonment,  both  parties  are  bound  by  it,  and  the  insurer  cannot 
insist  that  subsequent  circumstances  have  occurred  by  which  the 
loss  originally  considered  total  was  rendered  merely  partial,  (b) 
And  it  is  said  that  an  insurer  who  rejects  an  abandonment,  must  do 
so  within  a  reasonable  time,  and  that  he  must  be  taken  to  acquiesce, 
if  he  do  not  object  for  more  than  two  months  after  the  abandon- 
ment, (c) 

When  an  effectual  abandonment  is  made,  the  underwriters  from 
that  time  stand  in  the  same  situation  as  the  owner.  For  an  aban- 
donment, like  the  traditio  rei^  divests  the  owner  of  all  his  rights  in 
favour  of  the  party  to  whom  the  abandonment  is  made,  (d)  This 
rule  has  been  cariied  so  far  in  a  court  of  equity,  that  if  the  insured, 
after  having  received  the  amount  of  a  loss,  obtain  satisfaction  for 
it  aliunde^  the  underwriters  have  been  held  entitled  to  that  satisfac- 
tion. As  when  the  King  had  granted  letters  of  reprisal  on  the 
Spaniards  for  the  benefit  of  his  subjects  in  consideration  of  the 
losses  they  had  sustained  by  unjust  captures,  but  the  commission- 
ers would  not  suffer  the  insurers  to  make  claim  for  part  of  the 
prizes,  but  the  owners  only,  although  the  insured  had  already  sa- 
tisfied the  losses  sustained,  Lord  Hardwicke,  on  a  bill  being  filed 
*in  equity,  decreed  in  favour  of  the  insurers.  He  said,  that  they 
had  the  plainest  equity  that  could  be.  The  person  originally  sus- 
taining the  loss  was  the  owner :  but  after  satisfaction  made  to  him, 
the  insurer  became  the  owner.  No  doubt,  he  said,  but  from  that 
time,  as  to  the  goods  themselves,  if  restored  in  specie,  or  com- 
pensation made  for  them,  the  insured  stands,  as  a  trustee  for  the 
insurer,  in  proportion  for  what  he  paid ;  although  the  commis- 
sioners did  right  in  avoiding  being  entangled  in  accounts,  and  in 
adjusting  the  proportions  between  them,  (e)  But  questions  which 
have  given  rise  to  discussion  upon  this  subject,  have  occurred  be- 
tween the  underwriters  on  ship  and  the  underwriters  on  freight,  when 
ship  and  freight  have  been  made  separate  subjects  of  insurance  ;  the 

(a)  Drake  v  Marryatt,  1  B  &  C  473.    8    cargo.    MitcheU  vGlennie,   i   Stark  830. 
D  &  R  696  S  C.  7  B  &  Cres  30. 

(b)  Bainbridge  v  Ncilson,  10  East,  328.         (e)  Randall  v  Cockran,  1  Yes  sen  9S. 

4  M  &  S  397.    2  Dow  Rep  474.     5  M  &  In  Clark  v  The  Hundred  of  Blything,  8 

5  422,  424.    And  see  1  SUrk  157.  B  &  C  854  it  was  held  no  bar  to  an  actioa 

(c)  Hudson  and  Other  v  Harrison,  3  against  the  hundred  on  the  9  Geo  1  c  88. 
Bro  &  B  97.  that  the  amount  had  been  received  from 

(d)  But  the  owner  continues  liable  for  the  insurance  office, 
stores  supplied  by  the  order  of  the  super- 

(•433) 


AND    ABANDONMENT.  SS9 

insurers  on   the  ship  having  contended  that  ah  abandonment  of  the 
ship  conveys  the  right  to  the  freight  and  future  earnings  of  the  vessel 
as  a  necessary  incident  to   the  abandonee  ;  while  the  underwriters 
on  the  freight  have  endeavoured  to   maintain  that  as  the  ship  and 
freight   may  in  this  country  be  made  separate  subjects  of  insurance, 
an  abandonment  of  the  ship  must  be  understood  with  a  virtual  ex- 
ception of  the  future  freight  which  the  vessel  may  earn  ;  (/)  that 
otherwise,  an  insurer  on  the  ship  to  whom  the  vessel  was  abandoned 
at  the   end  of  the  voyage,  might  be  entitled' to  the  whole  freight, 
although  he  would  be  at  a  very  small  expence   for  provisions :  and 
that  as  the  insurer  on  the  ship  only   undertook  for  the  safety  of 
the   body  tackle  and  apparel   of  the  ship,  so  the  freight  ought  not 
to  belong  to   him  upon   an  abandonment,   as   against  the  under- 
writer  on  freight,  whatever  might  be  the  rule   when  the  question 
occurred  between  the  ship-owner  himself  and  the  underwriter  on 
the  ship.     However,  it  is  now   established,   that  an   abandonment 
to  the  underwriters  on  the  ship  transfers  to  them  as   an  incident 
the  freight  which  the  ship  may  subsequently  earn,   although  a 
separate   insurance  may  have  been   effected  on  the  freight  by  other 
underwriters.     Thus,  the  underwriters  on   the  ship  were  held  en- 
titled  to  the  freight,  when  on  a  capture  taking  place,  the  ship  and 
freight,  which  had  been  separately  insured  by  two  sets  of  under- 
writers, were  severally  abandoned  to  them,  and  each  set  accepted 
*the  abandonment,  and  paid  a  total  loss  on   each  subject  of  in- 
surance ;  but  the  ship  being  recaptured  afterwards,   performed  her 
voyage,  and  earned  freight,  (g)     For  although  the  ship-owner  is 
allowed   to  insure  his   freight,  this  ought  not   to  interfere  with  the 
insurance  on  the  ship ;  the  underwriter  on  the  ship  is  entitled  to 
have  his  rights  entire,  which  are  not  to  be  '  affected  by  other  con- 
tracts that  the  ship-owner  may  think   proper  to  engage  in  :  and 
after  abandonment,  the  underwriter  on  ship  is  the  person  to    be 
considered  in  possession.     An    abandonment   to   the   underwriter 
on  the  ship,  transfers   to  him  not  merely  the  hull,  but  the  use  of 
the  ship,   and  the  advantages  resulting  from  the  completion  of  the 
voyage.     It   is  like  a  sale  or  assignment  of  the  ship  which   trans- 
fers the   freight  as  incident,  (k)     There  appears  to  hav6  been  no 
practice  in  this   country,   that  in   the  case  of  separate  insurances  on 
ship   and  freight,   the  abandonee  of  freight  will   be  entitled  to  the 
freight  which   may  be  earned   after  the  ship  has  been  abandoned  to 
the  underwriters  on  the  ship.     When   the  ship-owner  abandons 
his  ship  to  the  underwriter  on  the  ship,   the  latter  stands  in   all 
respects  as  to  future   benefit  in  the   place  of  the  owner.     The  un- 
derwriter pays  the   whole  loss,  and  in   consequence  becomes  quari 
owner  instead  of  the  former  owner.     It  follows  as  a  consequence 
of  abandoning  the  ship,  that  the  owner  divests  himself  of  his  right 
to  freight,  which  is  incident  to  the   ship,  and  the  same  becomes 

(/)  A  very  learned  Judge  (Mr  Justice  643  SO.    Thompson  v  Rowcroft,  4  Eait, 

Bayley,)  seema  to  have  inclined  to  this  47,52.    Sharp  v  Gladstone,  7  East,  30. 

opinion.    Soe  6  M  &S84.  {h)  Vide  Chinnery  v  Blaokburne,  1  H 

te)  Case  V  Davidson  and  Others,  5  M  Bla  117.     10  East,  279.    5  T  R  70S.    8 

k.S7d.    2  Bro  &  Bing  379  S  C.    8  Price,  Taunt  407.    4Bing45. 
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vested  in  the  abandonee,  to  whom  it  is  competent  to  posness  him* 
self  of  the  ship,  and  if  she  should  be  unfreighted,  to  endeavour  to 
obtain  for  her  a  freight.  And  if  the  ship  be  freighted,  yet  the 
underwriter  does  not  seem  bound  to  complete  the  voyage,  because 
the  rights  of  the  owners  of  the  goods  laden  on  board  are  personal^ 
lying  in  contract  with  the  shipowner,  and  not  running  with  the 
ship,  and  being  in  respect  of  a  personal  chattel,  an  action  lies  not 
against  the  underwriter,  but  against  the  owner  alone.  However, 
if  the  voyage  be  continued,  the  underwriter  is  entitled  to  the 
freight.  The  abandonee  of  the  ship  becomes  entitled  imme- 
diately to  all  her  future  earnings,  as  a  consequence  of  the  aban- 
donment. The  underwriters  are  not  of  course  entitled  to  the 
freight  which  has  been  earned  at  the  time  of  the  abandon- 
ment, (t)  *And  the  rights  of  the  parties  may  be  waived  by  special 
contract,  in  which  case,  an  action  on  the  agreement  must  be  brought 
in  such  form  as  the  law  allows.  When,  for  instance,  the  insured 
agree  to  assign  over  the  freight  to  the  underwriters  on  the  freight, 
but  they  had  previously  assigned  the  ship  to  trustees,  upon  trust,  aa 
to  seven-eighths  for  the  benefit  of  the  underwriters  on  the  ship^ 
and  as  to  the  other  eighth,  in  trust  for  the  underwriters  on  freight, 
and  the  freight  was  afterwards,  with  the  consent  of  all  parties,  paid 
over  to  these  trustees,  it  was  held,  that  the  insured  could  only  pro- 
ceed for  it  against  those  trustees  to  whom  it  had  been  paid  over,  and 
not  against  the  insured,  (k)  Perhaps,  said  Lord  Ellenborough,  it 
may  be  contended  in  the  present  instance,  that  the  insured  is  liable 
upon  his  engagement  to  both  sets  of  underwriters.  But  the  subject 
of  the  suit  had,  by  agreement  of  all  parties,  been  taken  from  the 
insured,  and  placed  in  other  hands  ;  in  those  hands  therefore  it 
must  be  litigated.  The  defendant  in  this  case  had  consented  to 
waive  objections  of  form  ;  but  the  Court  would  not  allow  iheir  con- 
sent to  alter  the  case,  nor  permit  the  question  to  be  discussed  upon 
the  merits,  in  an  action  against  a  party  who  was  not  by  law  liable. 
If,  in  this  case,  the  action  had  been  brought  against  the  proper 
party,  the  insured  would  have  been  liable ;  for  an  agreement  by 
the  insured,  on  making  an  abandonment,  to  pay  the  freight  which 
may  be  afterwards  earned,  to  the  underwriters  on  freight,  will 
effectually  preclude  the  insured  themselves  from  contending  that  the 
underwriters  on  the  ship  are  entitled  in  preference  to  the  under- 
writers on  the  freight  Thus,  where  an  abandonment  is  made  in  the 
case  of  an  embargo  to  two  sets  of  underwriters  on  ship  and  freight, 
who  severally  pay  a  total  loss  on  each  subject  of  insurance,  the  in- 
sured first  undertaking,  by  a  memorandum  on  the  ship  policy,  to 
assign  to  the  underwriters  thereon  his  interest  in  the  ship,  and  to 
account  for  it  to  them,  and  afterwards  undertaking  by  a  similar 
memorandum,  to  assign  to  the  underwriters  on  the  freight  po- 
licy all  right  of  recovery  and  compensation  in  the  freight, 
this  last  agreement  is  inconsistent  with  the  undertaking  and 
abandonment   made    with  respect   to  the  ship,  but  the  insured 

(Q  Per  Le  Bl&ne,  J,  Thompson  v  Row-        {k)  Ker  v  Osborne,  9  East,  378. 
croft,  4  East,  44. 
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are  still  liable  to  the  anderwritera  on  the  freight,  for  freight  after- 
wards ^receired  by  them,  ou  the  vessel  being  liberated  from 
the  embargrr,  and  earning  freight.  (/)  Nor  can*  they  deduct  from 
the  freight,  which  they  were  so  liable  to  pay  over  to  the  underwriters 
by  whom  it  had  been  insured,  those  expences  of  provisions  and 
wages,  &c.  which  did  not  belong  to  the  freight,  but  were  charges  upon 
the  owner  of  the  ship  before  the  abandonment,  and  upon  the  un- 
derwriters on  the  ship  after  it  had  been  abandoned  to  them.  The 
insured  here  had  precluded  themselves  from  setting  up  any  an- 
swer to  the  claim  of  the  underwriters  on  freight ;  they  had  agreed 
to  pay  it  over  to  the  underwriters,  and  could  not  therefore,  when 
the  latter  made  a  claim,  set  up  that  the  underwriters  on  the  ship, 
oi  any  other  persons,  were  entitled  to  it.  The  expences  sought 
to  be  deducted,  said  Lord  Ellenborough,  were  not,  properly 
speaking,  salvage  on  the  freight,  but  were  charges  paid  by  the 
owner  of  the  ship  for  the  benefit  of  those  to  whom  he  abandoned 
it  And  he  would  be  entitled  to  retain  a  proportionable  part  on 
his  settlement  with  them.  The  expences  which  ought  to  be  de- 
^  ducted  from  the  sums  payable  to  abandonees  were  further  consi- 
'  dered  in  the  case  of  Sharp  v.  Gladstone.  It  was  there  held, 
that  upon  an  abandonment  being  made,  the  ship  and  freight 
are  salvage  to  the  different  underwriters,  after  deducting  the 
following  expences,  which,  when  the  rights  of  two  sets  of 
underwriters  concur,  must  be  apportioned  between  them,  ac- 
eording  to  their  several  interests ;  viz.  1.  The  expences  of 
the  ship  and  crew  in  the  foreign  port,  including  port-charges ;, 
besides  the  expences  of  shipping  the  cargo,  which  exclusively 
belongs  to  the  underwriters  on  freight.  2.  Insurance  thereon. 
S.  Wages  and  provisions  of  the  crew,  from  their  liberation  in 
the  foreign  port  till  their  dischai^e  here.  4.  Wages  to  the 
crew  during  their  detention  (provisions  having  been  supplied  by 
the  foreign  government).  But  supposing  the  underwriter  on 
freight  to  be  entitled  to  the  freight  earned  by  the  ship,  the  insured 
are  not  entitled  to  make  the  following  deductions  : — ^viz.  1.  Charges 
pud  at  the  port  of  discharge  on  the  ship  and  cargo.  2.  The 
amount  of  the  insurance  on  the  ship.  3.  The  diminution  in  value 
of  the  ship  and  tackle  by  wear  and  tear  on  the  voyage  home,  (n) 
*L9rd  Ellenborough,  C.  J.,  said,  that  the  underwriters  on  the 
freight,  to  whom  it  had  been  abandoned,  having  paid  as  for  a  total 
loss,  were  entitled  by  virtue  of  the  agreement  between  the  parties 
to  the  benefit  of  salvage  ;  and  the  net  salvage  was  that  which  re- 
mained of  the  subject  matter  after  the  payment  of  the  expences  of 
saving  it  After  the  abandonment,  the  assured  was  to  be  consi- 
dered as  the  agent  of  both  sets  of  underwriters,  and  he  laid  out 
what  was  necessary  for  the  benefit  of  the  whole  concern,  without 
applying  the  several  proportions  to  each  at  the  time  for  their  several 
interests.     But  each  set  of  underwriters  was  entitled  to  have  their 

(i)  Thompson  v  Rowcroft,  4  East,  34.    84,  30. 
LosthmmafMi  Others  y  Terry,  3  Bos  &        (n)  Sharp  v  Gladstone,  7  East,  S4.    Sea 
Pul  479, 484.    Sharp  ▼  Gladstone,  7  East,    also,  3  Bos  &  Pul  435  (a). 
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respectlTO  salvage  sabject  to  the  deductions  applicable  to  each. 
With  respect  then  to  the  particular  items,  the  charges  paid  at  Uv^ 
erpool  were  to  be  struck  out,  and  so  was  the  insurance  upon  the 
ship,  which  could  be  no  charge  upon  the  freight ;  and  so  was  the 
diminution  of  the  value  of  the  body  of  the  ship  and  tackle  by  wear 
and  tear.  The  remaining  items  were  considered  as  so  many  de- 
ductions from  the  salvage,  to  be  apportioned  according  ^o  the  re- 
spective interests  of  the  two  sets  of  underwriters,  in  the  judgment 
of  the  persons  to  whom  the  same  were  agreed  to  be  referred.  The 
expence  of  putting  the  cargo  on  board  was  certainly  altogether  for 
the  benefit  of  the  underwriters  on  freight  (o)  When  a  total  loss 
ia  paid,  but  a  part  of  the  property  is  afterwards  recovered,  the 
underwriters  cannot  recover  back  from  the  insured  the  money  paid. 
Therefore,  where  a  total  loss  was  adjusted  at  100  per  cent,  and 
paid,  with  an  agreement  by  the  insured,  that  if  any  salvage  should 
be  recovered,  the  insured  should  refund  to  the  insurer  whatever  he 
might  so  recover,  in  such  proportion  as  the  sum  insured  bore  to  the 
whole  interest,  the  insured  were  held  entitled,  (there  being  no  fraud) 
to  retain  the  sum  received  under  the  insurance,  and  only  bound  to 
refund  in  proportion  to  the  sum  received  for  salvage  :  to  decide 
otherwbe  would  have  been  contrary  to  tlie  underwriters'  own  agree- 
ment, and  against  the  justice  of  the  ^case.  (p)  It  may  be  added, 
that  if  separate  notices  of  abandonment  be  given,  in  a  case  of  em- 
bai^o,  to  the  several  underwriters  on  ship  and  freight,  and  afterwards, 
the  embargo  being  taken  off,  the  ship  completes  her  voyage  and 
earns  freight,  the  insured  cannot  recover  as  for  a  total  loss  of  freight, 
freight  being  in  fact  earned  ;  or  supposing  it  to  be  in  any  sense  lost 
to  the  insured,  by  the  abandonment  of  the  ship  to  the  underwriters 
thereon,  it  is  so  lost  not  by  any  peril  insured  against,  but  by  the 
voluntary  act  of  the  insured  themselves  in  making  the  abandon* 
ment.  {q) 

(o)  The  charges  which  were  propor-  red  for  the  benefit  of  all.  It  was  for  the 
tioned  among  the  different  sets  of  under-  interest  of  all  parties  that  the  ship's  crew 
writers  were  mentioned  in  arcfiiment  as  should  be  kept  in  a  state  to  navigate  her 
general  average  ;  but  Lord  Eilenborough  home  with  the  cargo  ;  and  if  for  the  ben- 
said,  that  strictly  speaking,  the  term  gen-  efit  of  all,  was  it  not  fair  that  the  expence 
eral  average  was  more  usually  taken  to  should  be  divided  proportionally, 
mean  a  sacrifice,  a  loss  of  part  of  the  ad-  (  p)  Da  Costa  v  Firth,  4  Burr  1966. 
venture  for  the  benefit  of  the  whole.  But  (9)  McCarthy  and  Others  v  Abel,  5  Blast, 
that  this  was  an  additional  expence  incur-  3SS.     1  Smith,  524  S  C. 
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A  RETURN  of  premium  may  become  due  either  by  express  stipu- 
lation, or  by  the  tacit  operation  of  law  and  the  usage  of  merchants. 
By  express  stipulation  ;  as  where  a  clause  is  inserted  in  the  policy 

to  return /.  per  cent.,  if  the  ship  sail  with  convoy  and  arrive,— 

if  she  sail  by  a  certain  time— or  discharge  at  a  certain  place,  and 
arrive  in  safeijty. — By  tacit  operation  of  law  and  the  usage  of  mer- 
chants : — ^as  in  the  case  of  the  risk  not  having  been  run  ;  or  the 
policy  becoming  void.  We  shall  consider  first,  cases  of  return 
by  express  stipulation,  and  then  proceed  to  examine  und^r  the 
second  class,  the  right  to  a  return  for  want  of  interest  in  the  whole 
or  ip  part,  or  when  from  any  other  cause  the  risk  does  not  at- 
tach ;  and  herein  of  the  right,  when  the  voyage  or  risk  has  once 
commenced,  when  the  policy  is  illegal,  when  a  deviation  from  the 
voyage  or  alteration  of  the  policy  has  occurred,  or  lastly  in  a  case 
of  fraud. 

When  a  return  of  premium  is  payable  in  case  of  the  ship's 
Bailing  vnth  cofwoy  ana  arriving,  the  vessel  must,  as  we  have  al- 
ready seen,  sail  with  convoy  from  the  place  appointed  by  govern- 
ment. By  this  conduct  she  will  satisfy  the  condition,  although 
she  is  afterwards  separated  from  the  convoy  in  a  storm.  Thus 
where  the  ship  Ceres^ — ^insured  "  at  and  from  Oporto  to  Lynny  with 
liberty  to  touch  at  any  ports  on  the  coast  of  Portugal  to  join  con- 
voy, particularly  at  Lisbon,  at  twelve  guineas  per  cent  to  return  6t 
if  she  sailed  with  convoy  from  the  coast  of  Portugal  and  arrived," 
— sailed  from  Oporto  with  a  sloop  and  cutter  appointed  *to  protect 
the  trade  of  that  place  to  Lisbon  from  whence  it  was  to  proceed  with 
the  Idsbon  trade,  under  a  larger  convoy  for  England ;  but,  in  Ihe 
way  from  Oporto  to  Lisbon^  the  fleet  was  dispersed  by  a  storm,  and 
the  Ceres  judging  for  the  best  ran  for  England  and  arrived  ;  here  a 
return  of  premium  became  payable,  (a)     The  insurance  was  from 

(a)  Andley  t  Dufl^  S  Bos  &  Pul  111.  witheonvoy  from  the  coast  of  Portugal, 
So  whsra  the  words  were,  if  she  depart  Everard  v  HoUingsworth,  id  ibid  in  note, 
with  convoy  from  Portugal,  instead  of  sail 
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OpartOi  the  ship  was  to  sail  with  convoy  from  the  coast  of  Portugal. 
Trie  warranty  theiefore  was  satisfied  by  the  ship's  sailing  from 
OportOf  according  to  the  orders  of  the  commander  on  the  station, 
with  the  vessels  appointed  to  convoy  her  to  Lisbony  which  was  a 
place  of  general  rendezvous.     Having  sailed,  therefore,  with  con- 
voy, and  being  separated  in  a  storm  without  the  default  of  the  mas- 
ter, the  stipulated  return  of  premium  became  payable.     By  arrival, 
in  the  clause  for  a  return  if  the  ship  sail  with  convoy  and  arrive,  is 
meant  an  arrival  at  the  ship's  ultimate  place  of  destination.      And 
therefore  where  a  policy  was  effected  *^  at  and  from  Lisbon  to  Cadtz, 
and  at  and  from  Cadiz  to  Flushings  at  a  premium  of  twenty  gui- 
neas per  cent,  to  return  81,  per  cent,  if  the  ship  sailed  from  Cadiz 
with  convoy,   and  2L  per  cent,  more  for  convoy  from  England 
to  Fbtshmgt  at  10/.  per  cent,  if  with  convoy  for  the  voyage  and 
anioed ;"  the  arrival  of  the  ship  at  Fluahmg^  the  ultimate  port  of 
destination  over-rides  and  governs  equally  all  the  several  stipu- 
lations for  return  of  premium ;  and  therefore  the  insured  are  not 
entitled  to  the  return  of  8/.  per  cent,  by  reason  of  the  ship's  ar- 
rival in  England  with  convoy  from  Cadizy  if  a  capture  take  place 
before  her  arrival  at  Fluahit^,  (6)      So  a  stipulation  to  return 
5/.  per  cent   if  the  ship  sailed  with  convoy  for  Gottenbwrgh  and 
arrived,  and  61.  per  cent,  more  if  she  sailed  with  convoy  for  her 
port  of  delivery  and  arrived,  does  not  seem  to  warrant  a  claim 
for  a  return  in  respect  of  the  sbip^s  arrival  at  Gottenburghy  if 
ahe  never  arrive  at  her  port  of  delivery,  (c)      But  a  clause  for 
a  return  on  arrival,   where  the  ship  is  warranted  free  from  cap- 
ture or  seizure  in  her  port  of  destination,    entitles  the  insured 
to  the  stipulated  return,  if  she  arrive  at  the  port  and  be  then 
^seized  ;  for  the  clause  means  such  an  arrival  as  will  free  the  un- 
derwriters from  further  liability  on  that  account ;  and  the  ship  hav- 
ing arrived  at  her  port  of  discharge,  and  the  underwriters  being  ex- 
empt from  the  seizure  by  reason  of  the  warranty,  the  arrival  is  such 
as  to  entitle  the  insured  to  a  return  of  premium,  (d)    An  arrival  at 
the  port  of  destination  is  sufficient  to  satisfy  a  clause  for  a  return 
*  if  the  ship  sailed  with  convoy  and  arrived,'  although  she  had  been 
captured  and  recaptured  in  the  course  of  the  voyage,  and  the  in- 
sured had  been  obliged  to  pay  for  salvage,  (e)     The  word  *  arrived,* 
indeed,  b  plain  and  unequivocal ;  and  much  inconvenience  would 
be  introduced,  if,  in  construing  written  contracts,  we  should  depart 
unnecessarily  from  the  language  in  which  they  are  expressed. 
The  words  ^  and  arrive,'  in  the  clause  if  the  ship  sail  with  convoy 
and  anive,  refer  to  the  arrival  of  the  ship ;  and  in  the  case  of  a 
policy  on  goods,  the  insured  under  a  clause  of  this  nature  are  en- 
titled to  a  full  return  according  to  the  value  of  the  goods  in  the  pol- 
icy, although  they  have  sustained  a  partial  loss  in  the  course  of  the 

{h)  Kellner  v  Le  Mesurier,  4  East,  396.  East,  895. 

1  Smith,  78  S  C.  («)  Aguilar  and  Others  t  Rodgers,  7  T 

(c)  Leevin  v  Cormack,  4  Taunt  483.  R  421. 

(d)  Dalgleiah  and  Others  v  Brooke,  16 
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voyage.  (/)  As  observed  by  Lord  Mansfield,  the  words  are  not  if 
the  ship  arrive  with  all  the  goods,  or  arrive  safely  with  all  the  goods, 
which  might  present  a  diffeient  consideration.  But  although  this 
rule  has  been  adopted  in  the  case  of  partial  loss  or  damage  of  a 
certain  description,  viz.  such  as  occurs  in  the  case  of  capture  and 
recapture,  or  of  a  general  average,  and  charges  incidental  thereto^ 
in  which  case  the  whole  premium  is  returned  under  this  clause ;  yet 
a  different  rule  has  been  adopted,  when  the  insurer  has  been  called 
upon  to  pay  a  loss  in  respect  to  part  of  the  interest ;  in  which  case, 
he  may  retain  the  premium  to  the  extent  of  the  claim  ;  for  it  would 
be  incongruous  to  pay  a  loss  and  return  the  premium  in  respect  of 
the  same  part  of  the  goods,  (g)  It  has  been  said,  that  in  the  case 
of  a  policy  on  goods,  the  return  is  payable  if  the  ship  sail  with  con- 
voy and  arrive,  although  the  goods  are  lost  in  the  course  of  the  voy-» 
age,  and  *the  undei  writers  obliged  to  pay  for  a  total  loss.  (A)  How- 
ever, in  a  recent  case,  the  jury  refused  to  allow  a  claim  of  return  of 
premium  for  sailing  with  convoy  in  case  of  a  total  loss,  on  the 
ground  that  the  insured  had  a  right  in  case  of  a  total  loss  to  add  the 
whole  amount  of  the  premium  to  the  invoice  price,  and  would  re- 
cover it  as  included  in  the  loss,  (i)  Where  the  insured  claims  and 
receives  a  return  premium  due  upon  the  arrival  of  the  vessel,  and 
the  policy  is  adjusted  upon  that  footing,  he  cannot,  without  an  ex- 
press stipulation,  resort  again  to  the  underwriter  in  any  contingency 
of  the  adventure  ;  as,  for  instance,  for  the  purpose  of  recovering  the 
amount  of  a  bond  which  the  master  had  been  obliged  to  give  to  a 
foreign  government,  as  the  price  of  the  ship's  liberation,  and  to 
enable  it  to  arrive  in  this  country,  which  bond  was  afterwards  put 
in  suit,  (k) 

A  return  of  premium  may  become  due  by  the  mere  aperaium  of 
law  and  general  usage.  There  appear  to  be  two  principles  which  re- 
gulate this  species  of  return,  viz.  First,  that  where  the  risk  has  not 
been  run,  whether  its  not  having  been  run  was  owing  to  the  fault, 
pleasure,  or  will  of  the  insured,  (I)  or  to  any  other  cause,  the  pre- 
mium shall  be  returned ;  because  a  policy  of  insurance  is  a  con- 
tract of  indemnity.  The  underwriter  receives  a  premium  for  the 
risk  to  be  incurred  ;  and  if  he  does  not  run  the  risk,  the  considera- 
tion for  the  premium  fails,  and  therefore  be  ought  to  return  it 
2.  Another  rule  is,  that  if  the  risk  of  the  contract  of  indemnity 
has  once  commenced,  there  shall  be  no  apportionment  or  return 
of  premium  afterwards,  (m)  The  most  simple  case  of  a  return 
of  premium  is  from  the  failure  of  the  interest.  When  a  policy 
is  made  on  goods,  and  no  goods  are  put  on  board  the  ship, 
the  insured  may  recover    back  the  premium ;   for    as  the  ride 

(/)  Simmonds  y  Boydell,  Dougl  255,  (h)  Horncastle   v  Hawortb,  9  I4anh 

S68.    On  sugar  valued   at  SOZ  per  hhd.  Idb  674.                                           * 

Some  of  the  casks  were  lost  and  others  da-  (i)  Laoghom  v  AUnutt,  4  Taunt  51  !• 

maged.    The  insured  paid  into  court  a  re-  See  Usher  v  Noble,  IS  £^t,  S30. 

turn  of  82  per  cent  on  the  produce  of  the  (k)  May  and  Others  v  Christie,  1  Holt, 

sugar  saved,  and  the  insured  recovered  for  S7. 

the  return  on  the   valued    price  of  the  (Z)  Per  Lord  Mansfield,  Cowp  668.    3 

whole.  Burr  1240.    But  see  4  Taunt  333  as  to 

(g)  Stev  Aver  170.  Sed  vide  Simmbnds  'fraud  or  illegalitv,  infra. 

•  ¥  Boydelly  ubi  supra.  (m)  Tyrie  v  Fletcher,  Cowp  668. 
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comtemplated  by  the  parties  wai  not  incurred,  the  consideration 
of  the  contract  fails,  (n)  The  return  of  premium  for  *$hort 
interest  or  over  insurance  in  the  case  of  a  valued  or  open  pol- 
icy, rests  upon  the  same  foundation  ;  this  occurs  where  a  part, 
s.  g.y  a  half,  or  a  fourth  only  of  tl^e  goods  embraced  by  the  policy 
is  put  on  board ;  a  corresponding  portion  of  the  premium  must 
then  be  returned.  And  in  the  case  of  a  policy  on  profits  generally, 
there  is  no  objection  to  a  clause  providing  for  a  return  of  the  whole 
premium  for  short  interest ;  and  short  interest,  as  so  used,  im- 
ports a  short  profit  on  the  cargo,  to  the  extent  of  the  whole  sum 
insured,  (o)  But  in  the  case  of  a  valued  policy,  if  all  the  goods  to 
which  it  was  intended  to  apply,  though  not  being  of  the  vsdue  spe- 
cified, were  put  on  board,  there  can  be  no  return  of  premium 
for  short  interest,  because  the  entire  risk  attached,  (p)  The  return 
for  short  interest  is  designed  for  the  benefit  of  a  party  who  has 
intended  to  protect  an  actual  interest,  and  who,  from  mistake  or 
accident  on  the  part  of  himself,  or  his  agent,  has  in  reality  no 
interest  to  be  protected  by  the  policy.  When  the  insurance  is  made 
bona  fide,  and  the  risk  does,  not  attach,  justice  requires  that  the 
premium  should  be  returned.  So,  in  the  case  of  a  policy  on  ship 
and  goods,  beginning  the  adventure  on  the  goods  from  the  loading 
thereof  at  6.,  when  the  goods  intended  to  be  protected  were  not 
kden  at  6.,  but  at  a  previous  port ;  so  that  the  underwriters  were 
not  liable  for  a  loss  of  the  goods,  the  insured  were  entitled  to  a 
proportional  return  of  premium,  (q)  In  the  case  of  the  captors 
of  a  prize  ship,  who  appeared  not  to  have  been  invested  with  any 
interest,  in  consequence  of  which  the  insurers  resisted  a  claim  made 
under  the  policy,  the  Court  of  King's  Bench  held  that  the  premium 
might  be  recovered  back,  as  the  giound  of  the  defence  was  that  there 
was  no  risk  ;  and  there  was  na  fraud  on  the  part  of  the  captors  in 
eflfecting  the  policy,  nor  illegality  in  the  voyage  or  insurance,  (r) 
The  same  principle  of  equity  requires  that  the  premium  should  be 
returned,  if  the  voyage  be  unavoidably  prevented.  Thus,  when  a 
policy  is  made  to  a  foreign  port,  but  war  has  previously  broken 
*out,  without  the  knowledge  of  the  parties,  in  consequence  of  which 
the  voyage  becomes  illegal,  and  cannot  be  performed ;  (s)  or  when 
a  licence  for  the  voyage  has  been  obtained,  but  was  not  granted  till 
after  the  voyage  had  commenced,  and  was  therefore  invalid,  because 
it  could  not  operate  retrospectively  ;  {t)  or  where,  by  reason  of  the 

(n)  Martin  v  Sitwell,  1  Show  I S6.  Hdt,  8  T  R  1 54  and  no  return  after  aafe  animal 

S5  S  C.    Com  Dig  A  the  case  on  assor*  of  ship  and  freight,  because  insured  had  no 

ance,  A  1.    4  Taunt  333.    It  should  be  legal  title  to  the  ship,  M'CuIlock  v  Rojral 

observed,  that  when  the  insured  are  said  Exchange  Assurance  Company,  3  Campb 

to  be  entitled  to  a  return  of  premium,  this  406,  409  vide  Lowry  v  Bordieu,  Dongl  467 

is  understood  to  be  always  minus  half  ]>er  et  infra.    Nor  if  the  policv  be  efl^ted  on 

cent,  which  is  retained  by  the  underwrite  behalf  of  another,  and  it  be  doubtful  whe- 

ers  for  their  trouble.    S  Emerig.  ther  he  may  not  elect  to  adopt  it,  Hage- 

(o)  Eyre  v   Glover,  16  East,  218.    3  dom  v  OHver,  3  M  &  S  491,  498, 493. 

Campb  876.  (s)  Oom  v  Bmce,  18  East,  885,   4  M  & 

(p)  4  Bro  P  C  450, 464.  8  80. 

(f)  Homeyer  v  Lushington,  15  East,  (t)  Hentig  and  Others  v  Stainforth,  5 

46,51.    3  Campb  90  SC.  MikSlSS.    4Campb870SC.    1  Staik 

(r)  Routh  V  Thompaon,  11  East,  488  ;  854  S  C. 
atiter  of  coarse,  if  captors  had  an  interest. 
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Toyage  h%iag  protracted  to  an  unusual  period,  it  is  not  covered  by 
the  licence ;  (u)  the  premium  must  be  returned,  as  the  risk  did  not 
attach :  no  illegality  was  in  contemplation,  and  the  mistake  which 
occurred  was  a  mistake  in  fact  Bo,  an  insurance  on  money  ad- 
vanced to  the  captain  of  a  ship  at  a  foreign  port,  being  considered 
void,  the  pr^idum  was  recovered  back,  (x)  So,  in  the  case  of  a 
non-compliance  with  a  warranty  or  misrepresentation  without  fraud, 
as  the  risk  never  attaches,  the  insured  may  claim  a  icturn  of  premi- 
urn  ;  as  where  the  broker  represented  that  the  ship  had  a  French 
licence,  but  had  mistaktm  a  pass  which  only  enabled  the  ship  to  go' 
down  the  Elbe  for  a  licence  to  trade  with  England,  (y)  So,  if  the 
ship  be  unseaworlhy,  without  any  fault  on  the  part  of  the  insured, 
a  return  of  premiu  n  may  be  clainied.  (r)  And  the  counsel  for  the 
insured  are  not  obliged,  on  the  trial  of  an  action  on  the  policy,  to 
make  a  claim  for  s^  return  of  premium  on  the  opening  of  the 
cause,  (a)  although,  if  it  be  not  claimed  in  the  course  of  the  trials 
the  court  above  will  not  afterwards  direct  a  verdict  to  be  entered  for 
k  without  consent,  (fc) 

When  the  risk  embraced  by  the  policy  is  entire,  and  has  once 
commencedy  there  can  be  no  return  of  the  premium,  or  any  part 
of  it  This  rule  applies,  whether  the  policy  is  effected  for  a  cer- 
tain period  of  time,  or  upon  a  certain  voyage.  Thus,  in  the  case 
of  a  policy  at  and  from  Londauy  to  any  port  or  place  whatsoever 
for  twelve  months,  at  9  per  cent,  warranted  free  from  capture, 
though  the  ship  is  captured  before  the  end  of  two  months,  thefe 
*can  be  no  return  of  premium :  for  the  risk  was  entire,  and  had 
begun  when  the  loss  happened,  (c)  So,  although  the  insurance  is 
for  twelve  months,  at  a  certain  rate  per  month  ;  and  the  risk 
ceases  at  the  end  of  two  months,  there  can  be  no  apportionment 
or  return  of  premium,  (d)  The  specification  of  a  certain  sum  per 
month,  is  only  a  mode  of  computing  the  gross  amount  of  the  pre- 
mium. The  same  rule  applies  to  a  policy  upon  an  entire  voyage. 
The  difficulty  of  making  any  just  apportionment  in  respect  of  part 
of  a  voyage,  is  indeed  obvious ;  the  perils  encountered  in  an  early 
part  of  the  voyage,  may  greatly  exceed  those  which  the  vessel 
would  be  likely  to  meet  with  at  a  future  period  of  the  same  voy- 
age ;  no  accurate  admeasurement  can  be  made  of  the  amount  of 
risk  incurred,  either  by  the  length  of  time  elapsed,  or  the  propor- 
tion of  the  voyage  performed.  And  ihe  premium  is  calculated 
upon  the  entire  risk.  The  risk  may  be  entire,  although  the  policy 
embraces  both  the  outward  and  homeward  voyages,  and  the  in- 
termediate voyage  and  trade  of  the  ship.  And  in  the  case  of  a 
policy  out  and  home,  on  ship,  or  goods,   though  the  ship  is  not  able 


(u)  SifTken  v  Allnut,  1  M  ^  S  39,  41.  Woodman. 

(x)  Siffken  v   Altnut,   1     M  &  S   39  ;  (a)  Penson  v  Lee,  9  Bos  &  Pul  330. 

atiter  if  iUegal.    2  Cnmpb  636.  (6)  Vandyck  v  Hewitt,  1   East,  97.     1 

(y)  Feize  v    Parkin»un,  4  Taunt  640.  M  &  S  39.    Fuize  v  ParkinsoD,  4  Ta^nt 

And  see  Da  Custa  v  Scandret,  S  P  Wms  642. 

170.     1  Moody  &  Malkin,  SI.  (c)  Tyrie  v  Fletcher,  Cowp  666. 

(z)  Penson  V  Lee,  8  Bos  &  Pul330;  (i)  Loraine  v  Thomlioson,  Dougl  564 

alitor  on  policy  at  and  from,  if  the  risk  at  old  ed  or  583. 
had  attached,    S  Taunt  299.    Annen  v 
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to  return^  or  there  is  no  ioterest  home,  the  insurer  having  run  the 
risk  on  the  voyage  out,  and  been  once  subject  to  a  total  loss,  no 
return  can  be  demanded,  (e)  An  insurance  on  ship  and  goods  at 
and  from  A.  to  J?.,  during  her  stay  and  trade  there,  at  and  from 
thence  to  her  port  or  ports  of  discbarge  in  C,  and  at  and  from 
thence  back  to  JL.^ — is  an  entire  contract,  and  if  the  loss  happen  at 
any  time  after  the  commencement  of  the  risk,  there  can  be  no  re- 
turn of  premium.  (/)  So  if  a  ship  insured  at  and  from  a  place, 
being  seaworthy  whilst  she  remains  in  port,  sail  without  being 
rendered  seaworthy  for  the  voyage,  there  can  be  no  return  of  pre- 
mium, {g)  because  the  risk  at  the  place  attached.  So  in  the  case 
of  a  policy  at  and  from  Jamaica  to  Liverpool^  warranted  to  sail  oa 
or  before  the  1st  of  August,  premium  twenty  guineas  per  cent. 
to  return  eight  if  she  sailed  with  convoy  ; — ^there  was  holden  to  be 
no  return  of  premium  due,  on  account  of  the  ship's  not  sailing 
from  Jamaica  till  September ;  the  terms  of  the  policy  indeed  in 
*this  case  appeared  to  shew  that  no  such  return  was  in  the  con- 
templation of  the  parties,  for  a  return  was  provided  for  in  the 
case  of  sailing  with  convoy,  but  not  in  the  case  of  her  sailing  after 
the  1st  of  August,  {h)  [So,  in  an  action  for  a  return  of  premium 
on  insurance  of  goods  on  board  the  ship  Thomas,  *'  at  and  from  B. 
to  New  York,*'  warranted  to  have  sailed  from  B.  between  the  20th 
of  Oct.  and  the  Ist  December,  1808. 

The  cargo  was  on  board  before  the  1st  of  December — but  sailed 
after  that  day  and  before  the  21st  December,  the  date  of  the  policy 
— and  arrived  safely.  Held — ^that  the  warranty  as  to  sailing,  ap- 
plied only  to  the  voyage^  and  not  to  the  risk  in  port,  and  the  policy 
attached  on  the  goods  in  port ;  and  the  risk  having  been  run,  there 
could  be  no  return  of  premium.  Hendricks  v.  Com.  Ins.  Co.  8 
Johns.  1.]  All  difficulty  might  have  been  avoided  by  a  stipulation 
in  the  policy  for  a  certain  return,  if  the  ship  sailed  at  the  specified 
time.  However,  in  a  similar  case  where  an  express  usage  was 
found,  a  claim  for  a  return  was  allowed.  This  was  the  case  of  a 
policy  at  and  from  Jamaica  to  London^  warranted  to  depart  with 
convoy  for  the  voyage,  and  to  sail  on  or  before  the  1st  of  August, 
upon  goods,  at  a  premium  of  twelve  guineas  per  cent.,  where  the 
ship  sailed  on  the  31st  of  July,  but  without  convoy,  for  the  voyage  ; 
and  it  was  found  by  the  jury  to  be  the  constant  and  invariable  usage 
on  a  policy  at  and  from  Jamaica  to  London^  warranted  to  depart  with 
convoy,  or  to  sail  on  or  before  the  1st  of  August,  when  the  ship 
does  not  depart  with  convoy,  or  sails  after  the  1st  of  August,  to  re- 
turn the  premium  deducting  half  per  cent.  A  usage  like  thi$,  if 
fully  proved,  prevents  the  difficulties  which  would  otherwise  arise  to 
the  apportionment  of  a  risk  apparently  entire,  because  it  must  be 
presumed  to  be  known  to  both  parties,  (i)  A  claim  for  a  return  of 
part  of  the  premium  has  been  established,  when  a  condition  or 

(e)  Stev  180.     The  custom  is  said  to  be        (r)  Annen  v  Woodman,  3  Tannt  299. 
di&rent  in  the  case  of  East  India  voyaffes,        (X)  Meyer  v  Gregsoni  Park,  588. 
where  it  is  said  to  be  usual  to  return  half       (t)  Long  ▼  Allen,  Park,  689.  K  B  E  T 
the  premium.  25  Geo  3  and  see  Gale  v  Machell,  Id  ibid, 

(/)  Bermon  y  Woodbridge,  Dougl  751.    not  determined. 
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contingency  has  been  attached  to  the  voyage,  which  presents  a 
clear  line  of  division,  as  in  the  case  of  a  warranty  to  sail  with 
convoy  from  a  certain  port  ;  although  the  apportionment  in  this 
case  appears  to  have  originated  in  usage,  and  the  practice  is  at- 
tended with  difficulty,  and  adopted  with  reluctance,  {k)  A  return 
of  premium  was  recovered  under  a  policy  at  and  from  London  to 
HaUfaXf  warranted  to  depart  with  convoy  from  Portsmouth, 
where  the  ship  having  sailed  from  London,  did  not  arrive  at 
Portsmouth  till  the  convoy  was  gone.  (/)  This  was  said  to  be 
in  the  nature  of  two  risks,  or  two  voyages,  one  from  London  to 
Portsmouthy  the  other  from  the  time  when  she  sailed  with  con- 
voy from  the  latter  place  ;  and  as  only  one  had  been  run,  justice 
required  that  part  of  the  premium  should  be  returned ;  usage  had 
^sanctioned  the  principle,  although  it  had  not  ascertained  any  de- 
finite part  of  the  premium  as  proper  to  be  returned.  So,  on  an  in- 
surance from  Hvdl  to  Bilboa,  warranted  to  depart  with  convoy  from 
England,  it  was  held,  that  the  voyages  from  Hull  to  Portsmouth, 
where  she  was  to  meet  with  convoy,  and  from  thence  to  BUboa, 
might  be  considered  distinct,  and  in  the  case  of  a  loss  between  the 
two  latter  places,  an  apportionment  and  return  of  premium  might  be 
demanded,  (m)  The  direction  given  for  the  purpose  of  ascertain- 
ing what  amount  of  premium  was  to  be  deducted,  was  to  inquire 
whether  there  was  any  rate  of  premium  among  the  underwriters 
from  HuU  to  Portsmouth  ;  and  whether  there  had  been  in  practice 
an  apportionment  of  premium,  where  there  had  been  only  one  insur- 
ance, without  distinguishing  the  different  risks  in  the  policy. 

When  the  insurance  is  illegal,  and  the  voyage  has  been  perform- 
ed, the  premium  cannot  be  recovered  back  ;  for  in  pari  delicto  pO" 
tior  est  conditio  possidentis.  Thus,  in  the  case  of  a  policy  on  a 
voyage  undertaken  in  contravention  of  the  navigation  laws  ;  (n) 
or  a  policy  intended  to  cover  a  trading  with  the  enemy  ;  (o)  though 
the  insurers  cannot  be  compelled  to  pay  a  loss  that  happens,  the 
insured  cannot  recover  back  the  premium  :  for  both  parties  are 
partidpes  crimims,  and  neither  of  them  can  claim  the  assistance 
of  a  court  of  justice.  Nor  can  ignorance  be  pleaded  as  an  excuse 
for  an  infraction  of  the  law.  So,  in  the  case  of  a  policy  at  and 
fiom  a  place  within  the  limits  of  the  South  Sea  Company's  charter, 
the  insured  were  holden  not  to  be  entitled  to  a  return  of  premium 
when  the  ship  was  without  a  licence  from  the  Company  at  the 
commencement  of  the  risk,  and  up  to  the  time  of  the  loss,  although 
a  licence  had  been  obtained  after' the  commencement  of  the  voy- 
age, which  was  insufficient,  because  it  could  not  operate  retrospec- 
tively, (p)  So,  an  insurance  on  money  lent  to  the  captain  of  a 
ship,  payable  out  of  the  freight,  is  illegal,  and  the  premium  cannot 

{k)  iBoBk  Pul  174.  (n)  Morek    amd  Other  v  Abel,  3  Bos 

(0   Stevenson  7  Snow,  3  Burr    1237.  &  Pul  36.    Lubbock    v  Potts,  7  East, 

The  deduction  seems  to  have  been  1  ^  per  449.    Vide  etiam  Sifl'ken  v  Gordon,  and 

cent,  the  settled  premium  from  London  to  Other,  12  East,  296. 

Portsmouth,  1  Bla  Rep  315  S  C.  Cowp.  (o)  Yandyck  aitd  Others  v   Hewit,  1 

669, 670.                 ^  East,  96. 

(m)  Rothwell  v  Cooke,  1   Bos  &  Pul  (p)  Cowie  and  Other  v  Barber,  4  M  & 

172.  S  16.    Toulmin  v  Anderson,  1  Taust  227. 
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be  recovered  back,  (q)  So  a  return  of  premium  *cannot  be  cliiim- 
edin  the  case  of  an  insurance  on  prohibited  goods  ;  (r)  or  oi'  rn 
insurance  void  upon  grounds  of  public  policy  ;  and  the  case  of 
WhatUm  V.  De  La  Rive  {$)  may  now  be  considered  as  overruled. 
In  these  instances  the  policies  were  effected  under  circumstances 
plainly  illegal,  and  no  return  of  premium  could  be  allowed,  because 
an  action  cannot  be  founded  upon  an  illegal  contract.  The  same 
principle  has  been  applied  to  gaming  policies  effected  in  violation  of 
the  statute  19  Geo.  t,  c.  37.  which  appear  to  be  not  only  void  but 
illegal,  {i)  In  the  case  of  Lawry  v.  BordieUy  (t)  where  a  policy  was 
effected  on  ship  and  goods,  the  interest  being  delared  to  be  on  a 
common  bond  of  the  captain,  it  being  clearly  the  case  of  a  gaming 
policy,  the  Court  of  King's  Bench  determinei)  that  the  premium 
could  not  be  recovered  back ;  Lord  Mansfield  obaerving,  that  the 
policy  was  a  gaming  policy,  and  against  an  act  of  parliament.  But 
m  this  case  the  action  was  not  brought  until  the  voyage  was  over  ; 
and  Mr.  Justice  Buller  observed  that  if  the  plaintiff  had  brought  bis 
action  before  the  risk  was  over,  and  the  voyage  finished,  there  might 
have  been  a  ground  for  the  demand.  He  said  there  was  a  sound  dis- 
tinction between  contracts  executed  and  executory,  and  that  if  an 
action  is  brought  with  a  view  to  rescind  the  contract,  it  must  be 
brought  while  the  contract  remains  executory.  In  a  later  case,  the 
premium  paid  upon  a  re-insurance,  illegal  under  the  stat.  19  Geo. 
2.,  was  held  not  to  be  recoverable,  {x)  after  a  capture  bad  taken 
place.  To  enable  the  insured  to  recover  back  the  premium  when 
the  voyage  is  over  would  be  to  give  effect  to  the  illegal  contract ;  (o 
enable  the  insured  to  speculate  upon  the  event  turning  out  in  his  fa- 
vour, and  deprive  the  underwriter  of  the  premium,  although  the 
risk  in  contemplation  had  been  incurred,  according  to  the  state  of 
circumstances  at  the  conclusion  of  the  voyage.  The  same  objections 
do  not  apply  to  an  action  brought  for  a  return  of  premium  upon  an 
illegal  policy  before  the  voyage  has  commenced,  (y)  for  then,  the 
contract  being  still  executory,  there  is  a  clear  locus  pfznitentict  ; 
*the  action  for  a  return  is  then  brought  in  disaffirmance  of  the  con- 
tract, and  has  a  tendency  to  prevent  the  commission  of  that  which 
the  law  forbids.  The  principle,  that  a  leturn  of  premium  cannot 
be  claimed  after  the  risk  has  been  run,  was  adopted  by  Lord  Ellen- 
borough  in  the  case  of  an  insurance  on  ship  and  freight,  where  the 
ship  arrived  in  safety  and  earned  freight,  and  the  insured  aflterwards 
discovered  that  he  had  no  legal  title,  his  interest  being  derived  under 
the  decree  of  a  Vice-Admiralty  Court,  which  had  condemned  the 
ship  as  unseaworthy  without  authority  for  that  purpose,  (z)  The 
learned  judge  distinguished  this  case  from  one  in  which  a  loss  bad 
happened,  and  the  underwriters  having  resisted  the  demand  upon 

(q)  Wilson  ▼  Royal  Exchange  Assur-  235.    1   Marah  Rep  556,  and  see  6  East, 

ance  Company,  2  Campb  626.  316,  320,  321. 

(r)  Mackenzie  and  Other  v  Duff,  Hil.  (x)  Andree  and  Other  v  Fletcher,  3T 

Term,  1 799.     Park,  573  dub.  R  266. 

{t)  Anno  1782,  at  G  H  Park,  673.  (y)  3  Taunt  283.    4  Id  290. 

It)  Dougl  451  or  471,  recognized  4  T  {z)  M'CuIloch  v  Royal  Exchange  Am- 

R  564,  n.    5  Id  408.    4  Taunt  470.    5  Id  surance  Company,  3  Campb  406. 
153.    Sed  vide  per  Gibbs,  C  J,  6  Taunt 
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them,  on  the  ground  that  there  was  no  insurable  interest,  were  not 
allowed  to  retain  the  premium,  (a)  The  ship  arrived  in  safety  ;  the 
insured  might  have  rescinded  the  contract  before  the  event :  but 
after  that,  they  ought  not  by  reason  of  a  defect  of  title,  which  the 
insurers  had  no  means  of  investigating,  to  be  enabled  to  call  for  a 
return  of  premium.  The  policy  in  this  case  was  intended  to  protect 
a  real  interest,  although  in  truth  the  insured  had  no  title  :  it  must 
therefore  be  regarded  as  the  case  of  a  void  rather  than  an  illegal  in- 
surance. 

The  rule  by  which  the  insured  is  entitled  to  retain  the  whole 

Eremium,  when  the  risk  has  once  commenced,  necessarily  precludes 
is  liability  for  a  return  in  a  case  of  deviation ;  for  then  the  subject 
matter  insured  has  been  once  under  the  protection  of  the  policy,  (b) 
And  in  the  case  of  a  policy  on  freight,  where  the  ship  is  chartered 
for  the  voyage,  and  is  guilty  of  a  deviation  after  sailing  upon  it,  and 
before  any  goods  are  laden,  the  insured  are  not  entitled  to  a  return 
of  premium  for  short  interest,  (c)  For  an  interest  is  created  by  the 
charter-party,  and  the  policy  attaches,  although  no  goods  are  put 
on  board.  When  the  captain  of  a  vessel  neglected  to  communicate 
to  the  owner  a  damage  which  the  ship  had  sustained  ;  and  the  owner 
in  consequence  effected  a  policy  without  its  being  represented  to 
the  insurers,  the  damage  became  an  implied  e^^ception  out  of  the 
insurance  ;  but  the  policy  *not  being  made  void,  the  insured  were 
not  entitled  to  a  return  of  premium,  (d)  So,  in  the  case  of  an  alte- 
ration of  the  policy  by  the  insured,  without  the  consent  of  the  in- 
surers, in  consequence  of  which  it  becomes  voidable,  a  return  of 
premium  cannot  be  claimed,  (e) 

In  the  case  of  actual  fraud  on  the  part  of  the  insured,  he  cannot 
recover  back  the  premium.  (/)  So,  on  the  other  hand  if  an  insurer 
were  guilty  of  fraud  in  subscribing  a  policy,  as  if  he  insured  a  ship 
knowing  it  to  have  arrived,  he  would  not  be  allowed  to  retain  the  pre- 
mium, and  the  insured  might  recover  it  back,  (g)  In  a  case  which 
occurred  in  the  time  of  Lord  Mansfield,  where  the  insured  had  been 
guilty  of  palpable  fraud,  the  name  of  a  well  known  underwriter 
being  put  down  as  a  decoy,  under  a  promise  that  he  should  not  be 
called  upon  ;  the  insurer  filed  a  bill  in  the  Court  of  Chancery  to  set 
aside  the  policy,  in  which  an  offer  was  made  in  the  usual  mode^to 
return  the  premium  :  the  Court  of  King's  Bench  considered  that 
this  was  equivalent  to  a  payment  of  the  premium  into  Court,  and 
the  verdict  in  the  action  brought  upon  the  policy  and  for  a  return  of 
premium  was  entered  for  the  insurer,  (h)  In  a  Court  of  Equity, 
when  a  decree  is  made  for  setting  aside  a  policy,  the  premium  is 
directed  to  be  paid  back  to  the  insured,  (i) 

(a)  Routh  ▼  Thompson,  11  East,  42.  (e)  Langborn  v  Cologan,  4  Taunt  330. 

(*)  Taitv  Levi,  14  East,  481.    Hogg  v  (/)  Wilson  v  Duckett,  3  Burr  1361. 

Horner,  Park,  676.    There  the  policy  was  Tyler  v  Home,  Park,  329.    Chapman  and 

at  and  from,  and  there  was  an  inception  of  Olher  v  Fraser,  id  ibid, 

the  risk  at  the  place.  Cg)  Carter  v  Boehm,  3  Burr  1909. 

(c)  Moses  and  Other  t  Pratt,  4  Campb  (S)  Wilson  v  Duckett,  3  Burr  1362. 
397.  (t)  Whiftingham  v  Thornborough,  Prec 

(d)  Gladstone  and  Olher  t  King,  IM  Chanc20.    2  Vern  206  S  C.    Da  Costa 
&S3&.  vScandrett,2PWmBl70.    3Barrl362. 
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OF   BOTTOMRY   AND   RESPONDENTIA. 


Bottomry  is  a  contract  in  the  nature  of  a  mortgage  by  wnirch 
the  ship-owner  or  the  master  on  his  behalf  pledges  the  keel  or  bot- 
tom of  the  ship  (the  part  being  here  used  figuratively  for  the  whole) 
as  a  security  for  money  borrowed  for  the  ship's  use.  This  contract 
is  usually  by  bond  or  bill  of  sale,  (a)  in  which  the  ship  is  pledged 
as  a  security  for  the  repayment ;  and,  as  the  principal  is  put  in  haz- 
ard, the  premium  is  high  in  proportion  to  the  risk  incurred.  (6) 
Respondentia  is  another  species  of  contract  of  the  same  nature. 
This  occurs  when  a  loan  is  made  upon  the  security  of  merchandize 
laden  on  board  the  ship,  and  the  repayment  whereof  is  in  general 
made  to  depend  upon  the  safe  arrival  of  the  goods. 

A  bottomry  bond  may  be  executed  either  by  the  owner  himself, 
or  by  the  master  acting  on  his  behalf  in  foreign  parts.  But  in  the 
case  of  a  contract  of  this  nature  by  the  owner  in  this  country,  the 
lender  has  not  the  same  convenient  and  advantageous  ^remedy  by- 
suit  in  the  Admiralty  against  the  ship,  as  in  the  case  of  hypotheca- 
tion for  necessaries  by  the  master  in  a  foreign  port,  (c)  Nor  does 
it  appear  that  the  lender  of  money  at  respondentia  upon  goods  lad- 
en or  to  be  laden,  can  resort  for  payment  of  his  debt  to  the  specific 
goods  that  may  be  brought  back,  (d)  The  authority  of  the  master 
to  give  this  species  of  security  is  confined  to  an  hypothecation  in  a 
foreign  country,  where  he  has  no  means  of  communication  with  his 
owners  ;  otherwise  he  cannot  execute  it  without  their  consent,  (e) 
It  must  be  given  for  necessaries  required  to  .enable  him  to  complete 
his  enterprize ;  and  the  owners  are  not  personally  responsible  ;  but 

(a)  Menetone  v  Gibbons  and  Other,  3  bond  void,  or  afibrd  a  neccessaiy  inferenco 

T  R  267,  270.  of    fraud.      The    Alexander,    Dod  279, 

(6)  The  rate  of  interest  and  charges  are  Much  information  wiU  be  derived  upoQ 

matter  of  reference   to  the  register  and  this  subject  from  Emeriflon,   Tr«ite  des 

merchants  in  a  suit  in  the  Admiralty  court,  Contrat  a  la  Grosse,  2  volS??, 
Dodson,  277.  Yasbel.  (There  452  per  cent.        (c)  Johnson  v  Shippen,  2  Lord  Raym 

was  claimed.)    The  Court  of  Admiralty  983.     Bnsk  v  Fearnn,  4  East,  319.      1 

stipulation  for  16^  per  cent  within  a  certain  Smith,  1 0 1 3,  as  cited  in  Abbott  on.shipping 

time  after  arrival,  and  six- pence  afterwards  121 .  3  T  R  268. 

if  not  paid  in  due  time,  which  seems  legal.        (^2  Bla  Com  458.    Busk  v  Fearon, 

The  cases  establishing  that  this  interest  is  ubi  supra.    But  there  was  no  direct  pledge 

not  usurious,  are,  Sharpley  v  Hurrell,  Cro  of  the  goods,  Abbott,  122.    Vide  19  Geo 

Jac  208.    RobeKs  v  Tremayne,  id  508  2  c  37  s  5. 

Joy  vKent,  Hardw418.    SoomevGleer,        (e)  Lister  v  Baxter,  2  Stra  695.    2  Em- 

1  Sid  27.    1  Lev  54.    1  Eq  Cas  Abr  372.  erig  424.    La  Isabel,  1  Dobson  A  R  273. 

2yea  146.    In  the  Court  of  Admiralty,  a  Rbadamanthe,  1  Id  201. 
high  rate  of  interest  does  not  make  the 
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the  remedy  of  the  lender  is  against  the  ship 'or  the  master.  (/) 
A  foreign  consignee  of  the  goods  may  be  the  lender,  (g)  It  b  nec- 
essary, indeed,  to  the  validity  of  a  bond  securing  maritime  interest, 
that  the  money  should  be  originally  advanced  upon  the  credit  of  the 
ship.  If  it  be  originally  advanced  upon  the  credit  of  the  owner, 
and  such  a  bond  be  afterwards  given,  even  before  the  ship  leaves 
the  place  of  advance,  it  will  be  invalid,  (h)  It  is  equally  necessary 
that  this  security  should  not  be  given  for  the  private  debt  of  the 
master  :  this  would  be  a  manifest  fraud  upon  the  owner,  which 
could  not  transfer  any  interest.  With  regard  to  the  form  of  hypothe- 
cation, it  appears  that  an  instrument  in  the  form  of  a  bond,  at 
others,  in  the  form  of  a  bill  of  sale,  at  others,  of  a  different  shape,  is 
made  use  of.  But,  whatever  be  the  form,  the  occasfon  of  borrow-- 
ing,  the  sum,  the  premium,  the  ship,  the  voyage,  the  risks  to  be 
borne  by  the  lender,  and  the  subjection  of  the  ship  itself  as  security 
for  the  repayment,  all  usually  are  and  properly  ought  to  be  express- 
ed, (t)  The  Court  of  Admiralty  has  jurisdiction  over  an  hypothe- 
cation bond  given  in  a  foreign  country,  although  the  security  is  ex- 
ecuted on  the  land  and  is  under  seal,  (k) 

♦Agreements  for  advances  at  maritime  interest,  when  not  made 
upon  the  security  of  the  ships  or  goods  for  the  benefit  of  which  they 
were  intended,  being  found  productive  of  nmch  mischief,  were  re- 
pressed by  the  statute  19  Geo;  2.  c.  37.,  which  enacts  "  That  all 
sums  of  money  lent  on  bottomry  or  at  respondentia,  upon  any  ship 
or  ships  belonging  to  his  Majesty's  subjects,  bound  to  or  from  the 
East  Indies^  shall  be  lent  only  on  the  ship,  (Z)  or  on  the  merchandize 
or  effects  laden  or  to  be  laden  on  board  of  such  ship,  and  shall  be 
so  expressed  in  the  condition  of  the  bond  ;  and  the  benefit  of  sal- 
vage shall  be  allowed  to  the  lender,  his  agents  or  assigns,  who  alone 
shall  have  a  right  to  make  assurance  on  the  money  so  lent ;  and  no 
borrower  of  money  on  bottomry  or  respondentia,  as  aforesaid,  shall 
recover  more  on  any  aissurance,  than  the  value  of  his  interest  on 
the  ship,  or  in  the  merchandizes  and  effects  laden  on  board  of  such 
ship,  exclusive  of  the  money  so  borrowed ;  and  in  case  it  shall  ap- 
pear that  the  value  of  his  share  in  the  ship,  or  in  the  merchandizes 
or  effects  laden  on  board,  doth  uot  amount  to  the  full  sum  or  sums 
he  hath  borrowed  as  aforesaid,  such  borrower  shall  be  responsible 
to  the  lender  for  so  much  of  the  money  borrowed  as  he  hath  not 
laid  out  on  the  ship  or  merchandizes  laden  thereon,  with  lawful  inter- 
est for  the  same,  together  with  the  assurance,  and  all  other  charges 
thereon,  in  the  proportion  the  money  not  laid  out  shall  bear  to  the 
whole  money  lent,  notwithstanding  the  ship  and  merchandizes  be 
totally  lost."  (m)  By  a  former .  statute,  all  contracts  or  agreements 
made  by  any  of  his  Majesty's  subjects,  or  any  persons  in  trust  for 
them,  upon  the  loan  of  any  money  by  way  of  bottomry,  on  any 


(/)Molb2  c  11   8   11.    Abbott,  125.    T  R  267  and  the  numerous  cases  there 
Vido  4  Rob  A  R  250.  cited.    Abbott,  127. 

(g)  S  Rob  276.  (i)  I  9,  ship  or  freight,  2  Ne¥f  Rep  314, 

(a)  The  Augusta,  1  Dodson  A  R  283.    Lucen^v  Crawford. 

li)  Abbott,  126.  (m)  19  Geo  2  c  37  s  5. 

Ik)  Meaetone  v  Qibbons  and  Other,  3 
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ship  in  the  service  of  foreigners,  bound  or  designed  to  trade 
within  the  limits  of  the  East  India  Company's  charter,  or  of  sup- 
plying such  ships  with  any  provisions,  stores,  or  necessaries;,  are 
made  wholly  void,  (n)  It  was  made  a  question  under  this  statute^ 
whether  a  respondentia  bond,  for  money  lent  by  a  British  subject 
upon  goods  en  board  an  American  ship  on  a  voyage  from  Bengal 
to  Rhode  Island,  is  not  void  under  this  act.  (o)  The  agreements 
referred  to  in  the  statute  19  Greo.  2.,  and  prohibited  by  that  act, 
so  far  as  the  East  India  trade  is  concerned,  belong  to  a  class  of 
*the  fanas  naulicum  which  formerly  prevailed,  wherein  the  ship 
was  not  pledged,  but  a  loan  was  made  at  high  interest  upon  the 
success  of  the  voyage:  this  practice,  although  legal,  would  not 
be  deemed  worthy  of  encouragement,  particularly  since  the  pass- 
ing of  this  act. 

The  authority  of  the  master  to  hypothecate  the  ship  and  freight 
is  indisputable,  (p)  An  hypothecation  of  the  cai^  is  also  justi- 
fiable, if  necessary ;  (9)  but  it  should  be  remembered,  that  the  au- 
thority of  the  master  over  the  cargo  is  merely  to  carry  ;  he  is*  not 
in  any  sense  the  agent  of  the  owner  of  the  goods.  [It  is  said,  that 
the  rules  of  law  do  not  allow  a  mortgageof  the  ship  for  the  be- 
nefit of  the  cargo.  See  9  Johns.  Rep.  28.]  Nor  is  a  sale  of 
goods  to  defray  the  expences  of  repairs  in  a  foreign  port,  into 
which  the  ship  was  obliged  to  put  in  distress,  a  charge  upon  the 
underwriters  on  the  goods,  (r)  When  there  are  several  hypothe- 
cation bonds,  the  last  in  date  is  preferred,  for  it  was  the  means  of 
the  security  of  the  whole.  («) 

The  advantages  of  a  bottomry  bond  consist  in  its  being  pven  at 
a  time  when  no  other  resources  are  at  hand,  and  when  the  adven- 
ture would  be  frustrated,  if  assistance  were  not  afforded,  {t)  It  is 
a  very  ancient  contract,  and  can  be  clearly  traced  to  the  laws  of 
the  Rhodians.  As  the  owner  is  not  personally  liable,  he  cannot 
suffer  beyond  the  extent  of  the  capital  embarked,  (u)  On  the 
other  hand,  as  the  principal  is  put  in  hazard,  and  the  interest  or 
premium  is  not  limited  by  law,  the  uexxra  maritima  is  frequently- 
very  high,  although,  if  exorbitant,  it  might  become  matter  of  in- 
quiry in  the  Court  of  Admiralty,  to  which  the  jurisdiction  of  con- 
tracts of  this  nature  made  in  foreign  parts  properly  belongs.  The 
master  is  not  justified  in  procuring  money  on  bottomry,  if  he  can 
obtain  it  upon  the  personal  credit  of  the  owners,  or  by  drawing^ 
bills  upon  them.  A  ship-owner  is  liable  for  necessary  repairs 
done  to  a  ship,  {x)  or  money  supplied  (y)  by  the  order   of  the 

(n)  7  Geo  1  st  1  c  31  s  S.  {s)  The  Rhadamanthe,  Dodson,  904. 

(0)  Sumnor  v  Qreen,  m  Bl  301.  (Q  Vide  Dodson'a  A  R  278,  i79,  mod 

(p)  Vide  Moor,  918.    Hob  11.  paasim. 

(9)  Case  of  the  Gratitudine,  3  Rob  Ad  (u)  Vide  Rob  A  R  250. 

Rep  240.    But  it  will  be  convenient,  par-  (x)  Webster  and  Other  ▼  Leekamp  and 

ticularlj  in  cases  of  insurance,   that  the  Other,  4  Barn  &  Aid  353.    2  Stark  428  ; 

freight  or  cargo  should  not  be  pledged,  if  and  see  2  Dow  Rep  29.    See  an  instance 

the  borrowing  do  not  concern  them.  of  h)rpothecation  of  ship,  withoot    mari- 

(r)  Powel  V  Gudgeon,  5  M  &.  S  431.    4  time  interest,  and  also  a  pledge  of  the  own* 

Bing  131  S  C  in  Ezch.    Sarquy  aild  Oth-  er's  credit,  1  Yes  443.    Abbott,  125. 

ervHob9on,2B&C7.  (y)   Rocher  r   Buaher,    1    Stark  27. 
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'captain ;  and  those  repairs  are  considered  necessary  which  are  fit 
and  proper  for  the  vessel  upon  her  voyage,  and  such  as  a  prudent 
owner  himself,  if  present,  would  order.  The  owner,  however,  is 
not  liable  if  the  money  be  advanced  upon  the  credit  of  the 
freighter ;  and  there  is  no  implied  undeitaking  on  the  part  of  the 
owner  of  a  ship,  that  a  bill  oi  exchange  drawn  by  the  master  on 
a  third  person,  for  the  ship's  use  abroad,  shall  be  duly  honored,  (z) 
Bills  of  exchange  drawn  by  the  master  on  the  owner,  as  security  for 
money  advanced  to  the  master,  though  accompanied  with  a  verbal 
engagement  that  the  ship  shall  be  liable,  cannot  be  considered  as  an 
instrument  of  hypothecation,  (a) 

The  contract  of  bottomry  usually  provides  for  the  repayment  of 
the  money  at  a  certain  time,  (say  thirty  or  ninety  days,  &c.)  after 
the  ship's  arrival ;  and  that  in  case  the  said  ship  shall  be  lost,  mis- 
carry, or  be  cast  away  before  her  arrival  at  the  said  port  of  LoU" 
don,  the  payment  of  the  said  sum  of  money  shall  not  be  demanded, 
or  be  recoverable  by  the  said  lender,  but  shall  cease  and  determine, 
&c.  Other  forms  say,  in  consideration  whereof,  usual  risks  of  the 
seas,  rivers,  enemies,  fires,  pirates,  &c.  (b)  are  to  be  on  account  of 
the  said  A.  B.  Or  thus,  these  being  the  risks  which  the  said  •S.  B. 
takes  on  himself,  and  is  to  run,  such  as  of  the  sea,  winds,  fire,  strand- 
ing, and  shipwreck,  enemies,  and  false  friends,  detentions  of 
princes,  and  reprisals  during  tbe'whole  of  the  said  voyage,  excepting 
nevertheless,  those  of  barratry  of  the  master,  and  of  average,  as  well 
particular  as  general,  the  which  are  expressly  excluded  ;  there  is  a 
proviso  that  the  ship  shall  proceed  on  the  voyage.  The  sum  ad- 
vanced may  be  agreed  to  be  payable  at  the  end  of  the  voyage,  or  in 
the  alternative  at  the  expiration  of  a  certain  time.  As  if  the  condi- 
tion be,  that  if  the  ship  being  bound  to  the  East  Indies^  shall  return 
to  London  within  thirty-six  months,  or  if  she  should  not  return 
within  that  time,  and  should  not  be  taken,  the  money  to  be  paid, 
&c.,  the  money  must  then  be  paid,  if  the  ship  should  not  have  re- 
turned at  the  end  of  thirty-six  months,  although  delayed  by  inevitable 
accident ;  '^and  a  court  of  equity  will  not  afibrd  relief  against  the 
express  terms  of  the  contract,  (c)  The  loss  within  the  meaning  of 
a  bottomry  bond,  must  be  a  total,  not  a  constructive  loss ;  (d)  nor, 
of  course,  a  loss  from  an  internal  defect  of  the  ship  ;  and  a  devia- 
tion, as  in  the  case  of  insurance,  is  a  breach  of  the  master's  obliga- 
tion, and  entitles  the  borrower  to  recover,  (e)  A  prudent  master 
will  exercise  due  care,  that  when  money  is  taken  up  on  bottomry, 
the  original  risk  shall  remain  unaltered.  A  bottomry  or  responden- 
tia bond,  as  we  have  already  seen,  may  become  in  itself  the  subject 
of  a  fresh  insurance. 

Evans  ▼  Williams,  Abbott,   lOS.    Gary  v  (e)  Ingledew  v  Foster,  4  Vin  Abr  S81. 

White,  id  104  ;  and  see  Tasker  v  Scott,  (cQ  Thompson  v  Roval  Exchange  As- 

6|Taunt  S34.     1  Marsh  Rep  556.  surance  Company,  1   M  &  S  30.    Joyce 

(z)  Harder  v  Brotherstone,  4  Campb  v  Williamson,  Park,  627.  Marsh,  754  S  C. 

254.  (0  Western  v  Wildy,  Skin  152,  345. 

(a)  19  Ve9  474.    3  V&  B  135.  2  Rose,  Holt,   126.     1  Eq  Ca  Ah  372.    2  Ch  Ca 

194,  829.    Gl.  As  to  the  effect  of  an  a-  130.    But  if  the  voyage  be  not  entered 

greement  to  hypothecate  in  equity.  upon,  only  simple  interest  shall  be  paid, 

(h)  Vide  Barton  t  WoUiford,  Campb  Oe  Goilder  v  Dapmster,  1  Vern  963. 
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The  lender  is  not  liable  either  to  average  or  salvage.  (/)  The 
contrary  practice  prevails  in  France^  for  their  ordinances  expressly 
declare  that  the  lenders  upon  bottomry  shall  be  subject  to  general 
average ;  (g)  and  where,  in  the  case  of  a  Danish  ship,  an  average 
loss  had  been  settled  according  to  the  law  of  Denmark^  as  a  charge 
upon  a  respondentia  bond,  the  insured  (on  respondentia)  were  held 
to  be  entitled  to  recover  the  amount  against  insurers  in  this  coun- 
try, (h)  The  benefit  of  salvage  is  expressly  given,  as  we  have  seen, 
to  the  lenders  on  bottomry  and  respondentia  in  East  India  voyages, 
by  the  statute  19  Geo.  2.  c.  37. 

if)  Joyce  T  WilliamB,  Park,  687.  Wal-        (g)  Em  Tr  des  Cent  a  la  OroBM,  8  vol 
pole  V  Ewer,  id  629.    Newman  v  Caze-    ch  7  sec  1  p  504,  505. 
let,  id  630.    Beawes,  349.  (h)  Walpole  y  Ewer,  Park,  689. 
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8  ALT  AGE  18  8  Compensation  payable  to  persona  by  whose  labour 
and  assistance  ships  and  goods  at  sea  are  pieserved  in  time  of 
danger,  or  recovered  when  actually  lost  It  has  been  said  to  be  a 
compensation  not  merely  for  the  restitution  to  the  prior  Tiwnersj 
for  that  is  merely  an  act  of  justice,  but  for  the  risk  and  hazard  in- 
curred, and  for  the  beneficial  service  rendered  to  the  former 
owners,  in  rescuing  their  property  from  the  danger  in  which  it 
was  involved,  (a)  This  compensation  must  be  paid  by  the  in- 
surers ;  for  they  engage  to  indemnify  the  insured  against  a  loss 
by  means  of  those  perils,  from  which  the  property  is  preserved  by 
the  salvors.  In  this  country,  there  is  a  very  useful  body  of  laws 
framed  for  the  purpose  of  rewarding  the  meritorious  exertions  of 
these  persons.  They  may  be  divided  into  two  classes ;  viz.  cases 
of  capture,  and  of  loss  by  perils  of  the  sea.  In  the  case  of  cap« 
ture  and  re-capture,  the  rate  of  salvage  has  been  very  judiciously 
fixed  by  the  legislature.  During  the  late  war,  it  was  fixed  at  one- 
eighth  for  the  royal  navy,  and  one-sixth  for  private  ships  ;  and  in 
case  of  re-capture  by  the  joint  operation  of  his  majesty's  ships 
and  private  ships,  the  judge  of  the  court  was  authorized  to  order 
such  salvage  as  he  should  deem  fit  and  reasonable  :  but  when  the 
vessels  re-captured  had  been  set  forth  by  the  enemy  as  ships  of 
war,  it  was  provided  that  they  should  belong  wholly  to  the  re- 
captors,  and  not  be  restored  upon  payment  of  salvage,  (b)  In  the 
*case  of  preservation  from  (he  perils  of  the  sea,  the  rate  of  salvage 
is  not  fixed.  [All  losses,  charges,  and  expences  necessarily,  pru- 
dently or  reasonably  incurred  in  respect  to  the  property  saved, 
from  the  time  of  the  shipwreck  to  the  time  when  the  property 
could  be  transported  to  its  ultimate  destination,  are  proper  charges 
upon  the  property  so  transported,  and  is  to  be  borne  by  the 
assurers.  The  expences  also  for  the  support  and  passages  of  the 
master  and  crew  are   proper  charges  against  the  assured. 

The  master  and  seamen  also  are  entitled  to  pay  as  laborers  or 
salvors  in  assisting  to  save  the  cargo.     1    HalPssup.  C.  Rep.  429.] 

The  Court  of  Admiralty,  whose  proceedings  are  well  adapted  for 

(a)  CoxTMay,4M&S  159,  and  see  c4  8  18.    l7Geo  8c  34820.    29  Geo  9 

in  that  case  how  saWage  is  to  be  adjusted  c  34  s  24.    The  re-captore  of  property 

between  the  owners  of  the  ship  and  cargo,  of  our  allies  was  in  general  rewaraed  with 

C(6^  43  Geo  3  c  160  s  39.    ThiH  act  en-  the  same  salvage,  unless  the  allied  nation 

'rea  with  the  war,  s  81 ,  but  the  same  rule  had  adopted  a  less  liberal  rule,  case  of  the 

IS  been  generally  adopted,  45  Geo  3  c  Santa  Craz,  1  Rob  A  R  563. 
7Ss7.    33  Geo  3  c  66  8  43.    13  Geo  2 
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the  purposes  of  administeriiig  justice  where  the  property  is  Tala- 
able  and  the  claimants  numerous,  has  jurisdiction  in  the  case  of 
services  performed  at  sea,  (e)  or  between  high  and  low  water 
mark,  (d)  and  in  that  court,  one-sixth,  (e)  one-seventh,  (/)  one* 
tenth,  (g)  or  other  proportions  of  the  property  have  been  awarded 
according  to  the  nature  of  the  case.  The  court  will  not  only  fix 
the  sum  to  be  paid,  and  adjust  the  proportions,  but  also  take  care 
of  the  property  during  the  suit,  and  direct  a  sale,  if  necessary*  In 
fixing  the  rate  of  salvage,  this  court  usually  has  regard  not  only  to 
the  labour  and  peril  incurred  by  the  salvors,  but  also  to  the  situa- 
tion in  which  they  may  happen  to  stand  with  respect  to  the  pro- 
perty saved,  to  the  promtitude  and  alacrity  manifested  by  them, 
and  to  the  value  of  the  ship  and  cargo,  as  well  as  the  degree  of 
danger  from  which  they  were  rescued.  When  a  claim  has  been 
entered,  a  tender  may  be  made  by  acts  in  court  of  a  specific  sum 
for  the  salvage,  (h)  Besides  the  remedy  in  this  court,  provision  is 
made  for  the  protection  of  property,  in  danger  of  being,  or  actu- 
ally being  wrecked  or  cast  on  shore,  by  the  magistrates  and  offi- 
cers of  justice,  acting  with  the  assistance  of  the  posse  comUaius 
when  necessary  ;  and  the  salvage  is  to  be  settled  by  the  justices  of 
the  peace  in  pursuance  of  the  directions  therein  contained,  (i) 

It  may  be  remarked  that  the  property  b  only  pledged  to  the 
salvors.  By  the  law  of  England,  a  person  who,  by  his  labour, 
preserves  or  recovers  goods  at  sea  which  the  owner,  or  those  en- 
trusted with  the  care  of  them,  are  unable  to  protect  and  secure,  is 
^entitled  to  retain  the  goods  until  a  reasonable  compensation  is 
made  to  him  for  his  trouble,  (fe)  But  he  acquires  no  property 
therein.  Nor  can  the  lord  of  a  manor  entitle  himself  to  salvage 
for  taking  possession  of  a  wreck,  or  parts  thereof,  against  the  con- 
sent of  those  who  are  at  hand  and  upon  the  spot,  employed  by  the 
owner  of  the  ship  to  save  and  preserve  thenu  (I)  In  a  case  of  cap- 
ture and  recapture,  the  mate,  in  the  absence  of  the  captain,  has  a 
right  to  hypothecate  the  ship,  or  even,  if  necessary,  to  sell  apart 
of  the  cargo,  for  the  purpose  of  raising  money  to  pay  salvage  to 
the  recaptors.  (m)  The  master  may  hypothecate  the  ship  and 
freight,  (n)  or  the  cargo  (o)  for  thb  purpose  ;  but  he  is  not  justi- 
fied in  selling  the  cargo,  except  in  a  case  of  extreme  necesmty,  of 
necessity  which  supersedes  the  ordinary  rules  of  law.  (p)    He  is 


a 


See  S  Rob  A  R  S9.  It  8  Qeo  4  c  76  s  38  »  explained,  Jooge 

1  &  8  Geo  4  c  7S  ■  31.  Nicolaus,  1  Hagg  A  R  201  award  of  mag* 

(e)  6  Rob  A  R  88.  istrates  not  sustained. 

If)  1  Edw  193.  (k)    Per   Lord    Holt,   in    Hartford    ▼ 

d)  4RobAR8S3.    See  the  insUncea  Jones,  1  Loid  Ravm  393.    9  Balk  6S4. 

quoted  in  AU)ott  on  Shipping,  400,  et  seq.  aliter  of  goods  on  land  or  in  a  rirer,  Mi* 

(h)  1  Hagg  A  R  15S.  cfaolson  ▼  Chapman,  t  Hen  Bla  854. 

(t)  Vide  18  Ann  st  8  c  18.    86  Geo  8  (I)  Satten  ▼  Btick,  8  Taimt  80S.    Ab. 

e  19,  and  6  Geo  4  c  105  s  100.    48  Geo  3  bott,  399. 

c  130  s81,  88.    49  Geo  3  c  188  s  38.  (m)  Parraeter  v  Todhnnter,  1  Campb 

l&8Geo4c75fl37.    53  Geo  3  c  87,  &c.  641. 

See  Abbott  on  shipp  P  3  clO  and  see  as  (n)  The  Jacob,  4  Rob  A  R  845. 

to  the  cinque  ports,  3  Geo  1  o  13  s  5.    86  (o)  The  Gratitudine,  3  Rob  A  R  840. 

Geo8cl9BlO.    48  Geo  3  c  130  and  1  &  (p)  Id  ibid.    WUson  ▼  Millar,  8  Stark 

9Geo4c76.    The  meaning  of  the  terms  1.    1  Ring  843.    5  B  &  Aid  617.     SB 

salvage  and  ezpencea  tree  from  duties  in  1  li  C  196. 
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YxmnA  fint  to  try,  and  try  seriously  and  deliberately,  every  other 
expedient  to  raise  OK>ney.  He  most  raise  money  if  he  can,  by 
drawing  on  his  owners,  or  by  hypothecating  the  ship.  The  sale  of 
the  cargo  is  only  to  be  resorted  to  in  the  last  extremity,  when 
every  other  expedient  has  failed,  (q)  And  it  is  necessary  that  this 
should  be  fully  understood  ;  for  much  abuse  has  prevailed  in  dis- 
posing of  ships  abroad  by  the  authority  of  the  master,  under  pre- 
tence of  necessity,  and  sometimes  under  the  alleged  sanction  of  a 
Vice- Admiralty  Court,  to  the  great  injury  of  ship-owners. 

(g)  Underwood  V  RobertioD,  4  Campb  138. 


>  ..  ^    .  . 
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OF  THE   PROCEEDINGS    ON   POLICIES. 

In  the  reign  of  Queen  Elizabeth^  at  a  time  when  much  atten- 
tion was  paid  to  the  commercial  improvement  of  this  country,  a 
tribunal  was  established  for  the  express  purpose  -of  deciding  causes 
relating  to  policies  of  insurance.  At  this  period  we  are  informed 
that  much  delay  was  experienced,  and  considerable  expence  in- 
curred in  obtaining  justice  against  insurers,  arising  in  part  from  a 
disuse  of  the  ancient  practice  of  arbitration,  and  in  part  from  the 
multiplicity  of  actions  which  were  necessary  in  recovering  satis- 
faction against  various  underwriters.  To  remedy  these  evils,  the 
statute  IS  Eliz.  c.  12.  empowered  the  Lord  Chancellor  or  Lord 
Keeper  to  appoint,  under  the  great  seal,  a  general  or  standing 
commission,  to  be  renewed  yearly  at  the  least,  for  determining 
causes  relating  to  policies  of  insurance  entered  within  the  office  of 
insurances  in  the  city  of  Londony  to  be  directed  to  the  Judge  of 
the  Admiralty,  the  Recorder  of  London^  two  doctors  of  the  civil 
law,  two  common  lawyers,  and  eight  merchants,  or  any  five  of 
them,  who  were  to  have  power  to  determine  causes  concerning 
policies  of  insurance  in  a  brief  and  summary  course,  as  to  their 
discretion  should  seem  meet,  without  formalities  of  pleadings  or 
proceedings,  (a)  An  appeal  to  the  High  Court  of  Chancery  was 
allowed  by  the  act  to  a  party  a^^ev^,  on  making  a  deposit  of 
the  sum  awarded  against  him.  (6)  In  the  subsequent  reign  of 
CharUs  the  Second,  the  number  of  the  commissioners  necessary 
*to  constitute  a  quarwn  was  reduced,  and  some  additional  powers 
were  pven  to  them,  (c)  There  were,  however,  some  defects  in  the 
constitution  of  this  court  which  prevented  its  long  continuance. 
Its  authority  extended  only  to  claims  made  by  the  insured,  not  to 
those  of  the  insurer,  (d)  The  jurisdiction  of  the  commissioners  did 
not  take  away  that  of  the  superior  courts  ;  and  it  is  said  to  have 
been  held  to  be  no  bar  to  an  action  upon  a  policy  of  insurance,  in 
the  Courts  at  fFestmmsler  Hatty  to  say  that  the  plaintiff  had  sued 
the  defendant  for  the  same  cause  in  the  Court  erected  by  the  sta- 
tute of  Elizabeth,  and  that  his  suit  was  there  dismissed,  (e)  These 
defects  in  the  constitution  of  the  Court,  aided  perhaps  by  the  na- 
tional partiality  which  exists  in  this  country,  in  favour  of  a  trial  by 
jury,  occasioned  the  disuse  of  the  powers  given  by  the  statute  of 
Elizabeth;  and  matters  of  insurance  are  now  cognizable,  like  all 

(a)  43  Elii  c  12  •  1.    Com   Dig  Mer-        (e)  IS  k  14  Car  8  c2S. 
chant,  E  10.   3  New  Rep  304.   3  Inst  165.        (d)  Dalbie  v  Proudfoot,  1  Show  3S6. 
(»)  Sec.  3.  (0  Came  v  Moy,  S  Sid  131. 
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Other  questions  of  right,  before  the  ordinary  tribunals  of  the  coun- 
try. 

The  ordinary  remedy  under  a  policy  is  in  a  court  of  law :  but 
sometimes  matters  arise  out  of  a  contract  of  this  nature,  which  faQ 
peculiarly  within  the  cognizance  of  a  court  of  equity.  It  may  be 
proper  to  premise  that  a  clause  in  a  policy  of  insurance,  (/)or  a 
coTcnant  in  a  deed,  {g)  by  which  the  parties  agree,  in  case  of  dis- 
pute, to  submit  matters  to  arbitration,  does  not  oust  the  jurisdiction 
of  the  Courts  at  WtstmxMtery  and  cannot  be  pleaded  in  bar  to  an  ac- 
tion. It  may,  indeed,  in  itself,  afford  a  ground  of  action  against 
either  of  the  parties  who  may  violate  the  agreement ;  and  if  an 
award  be  made,  or  even  perhaps  if  the  reference  be  still  depending, 
that  may  be  pleaded  in  bar.  In  2  Carrington  and  Payne's  Rep. 
550^  ruled  by  Besty  C.  J.,  that  in  a  policy  against  loss  by  fire,  though 
there  was  a  clause  that  demand  should  not  be  paid  till  the  amount 
was  settled  by  arbitration,  this  did  not  apply,  to  a  case  where  the  in- 
surer denies  his  general  right  to  recover.  Verdict  for  the  defendant 
on  the  ground  of  fraud. 

When  a  imtakt  has  been  made  in  the  drawing  up  of  a  policy  of 
insurance,  a  court  of  equity  will  direct  it  to  be  rectified  according 
to  the  true  intention  of  the  parties.      Thus,  on  a  bill  to  rectify  a 
mistake  in  a  policy,  which  was  alleged  to  have  been  made  too  gen- 
eral and  contrary  to  the  intention,  Lord  Hardwicke  said,  there  could 
be  no  doubt  but  that  the  Court  of  Chancery  had  jurisdiction  to  re- 
lieve, in  respect  of  a  plain  mistake  in  contracts  in  writing,  as  well  as 
against  frauds  in  contracts  ;  so  that,  if  the  policy  were  reduced  into 
writing  contrary  to  the  intention  of  the  parties,  on  ^proper  proof 
that  would  be  rectified.  (A)     In  one  case  where  two  different  parts 
of  the  policy  were  not  reconcilable,  but  the  slip  or  label  made  the 
meaning  clear,  this  was  considered  as  a  plain  mistake  of  the  clerk, 
which  ought  to  be  rectified  agreeably  to  the  slip  or  label,  (t)     It  was 
not  considered  a  bar  to  relief  that  the  policy  had  been  fetched  away 
from  the  office  by  the  insurance  agent  of  the  ship-owner,  who  neg- 
lected to  examine  the  policy  with  the  slip.     The  mistake  occurred 
in  the  description  of  the  voyage  or  risk  ;  the  policy  describing  the 
adventure  as  beginning  from  the  ship's  departure  from  Fort  Si. 
George^  in  the  East  Indiesy  when  it  should  have  been  from  her  ar- 
rival at  SL  George  ;  and  tiie  Lord  Chancellor  directed  two  issues  to 
be  tried  at  law,  namely,  first,  whether  the  label  intended  to  insure 
the  ship  from  her  first  arrival  at  SU  George^  and,  secondly,  whether 
the  loss  which  occurred  was  within  that  adventure.     But  a  court  of 
equity  will  not  decree  an  alteration  to  be  made  when  the  parol  evi- 
dence of  the  intention  of  the  parties  is  doubtful,  and  uncertain  ;  nor 
on  the  account  of  the  insured  mistaking  the  law  of  the  place  to 
which  the  ship  was  warranted  as  belonging  ;  especially  if  the  bill  be 

(/)  Hill  ▼  Holliston,  1  WUs  129.  require  a  stamp,  35  Geo  3  c  63  a  18.     54 

(r)  Thomaon  v  Chamock,  8  T  R  139.  Geo  3  c  144  ;  quere,  whether  if  it  had  re- 

(a)  Henkle  ▼  Royal  Exchange  Aaaur-  quired  one,  and  had  been  unstamped,  it 

ance  Company,  1  Yes  sen  319.  could  have  been  admitted  to  rectify  the 

(<)  Mottenx  v  the  London  Assurance  error. 

Compusy,  1  Atk  545.    Tht  alip  did  not 
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filed  under  unfavorable  ctrcurostances,  and  not  till  after  a  loss  has 
happened,  (k)  Nor  will  a  couK  of  equity  entertain  a  suit  for  re* 
covery  of  satisfaction  under  a  policy,  effected  in  the  name  of  a 
trustee,  unless  the  trustee  had  refused  to  allow  his  name  to  be  used 
at  law,  when  that  court  would  compel  him  to  allow  it  to  be  used.  (/) 
And  it  is  chiefly  in  cases  of  fraud,  or  where  a  discovery  on  oath 
may  be  essential,  or  a  commission  required  for  the  examination  of 
witnesses  abroad,  that  the  jurisdiction  of  the  Court  of  Chancery  is 
called  into  exertion.  Very  frequently,  by  its  means,  great  frauds 
have  been  discovered  to  be  practised  on  insurers ;  and  the  parties 
conniving  at  these  frauds  have  been  criminally  prosecuted,  (m) 

*An  ACTION  at  law  upon  a  policy  of  insurance  may  be  brought 
either  by  the  person  in  whose  name  it  was  made,  or  by  the  parties 
beneficially  interested,  and  on  whose  account  the  policy  was  ef* 
fected.  When  the  policy  is  effected  in  the  name  of  a  broker  or 
agent,  the  action  may  be  brought  in  his  name ;  (n)  and  though  the 
person  whose  name  is  used  in  the  policy,  is  interested  in  the  pro* 
perty  insured  jointly  with  another,  the  action  may  be  brought  in  his 
separate  name,  the  joint  interest  being  stated  in  the  declaration,  (o) 
If  the  policy  should  be  effected  in  the  names  of  two  persons,  when 
only  one  of  them  is  interested,  the  action  may  be  brought  in  the 
name 'of  that  one.  (/>)  When  several  persons  are  interested,  the  ac- 
tion must  either  be  brought  in  the  names  of  all  of  them,  or  in  the 
name  in  which  the  policy  is  effected.  In  selecting  the  party  against 
whom  the  action  should  be  brought  in  the  case  of  a  double  insur- 
ance, the  insured  will.be  guided  by  his  views  of  their  responsibility , 
and  the  circumstances  of  the  particular  case.  When  the  subscrip- 
tion is  aflSxed  by  an  agent,  the  action  should  be  brought  against  the 
principal,  not  against  the  agent 

As  a  claim  for  the  satiefaction  of  a  loss  under  a  policy  of  insu- 
rance, is  a  claim  for  unliquidated  damages,  an  insurer  cannot,  un- 
less an  adjustment  has  taken  place,  be  arrested  and  holden  to  bail 
without  a  judge's  order,  even  in  the  case  of  a  total  loss,  or  of  a  val- 
ued policy,  (q)  ^ 

The  remedy  for  recovering  satisfaction  on  a  policy,  is  by  action 
of  assun^sU,  when  the  policy  is  not  under  seal  ;  or  of  debt  (r)  or 
covenant^  when  it  is  under  seal.  The  declaration  in  assumpsit  sets 
forth,  1.  The  policy,  and  memorandum  annexed  to  it,  as  effected 
by  the  party  interested,  or  by  an  agent.  2,  The  defendant's  sub- 
scription of  the  policy  and  promise.    S.   The    shipment  of  the 

(k)  llenkle  t  RofU  Exchange  Assur-  Aid  314.    16  East,  Ul.    13  Id  341.     8 

anee  Company,  1  Ves  sen  317.    Et  vide  Bos  &  Put  155  note. 

lVesjun57.    3  Bro  S7.    5  Yes  593.    6  (o)  Cosack  y  Wells,   1  Chit  on  Plead 

Id  338.  4th  edit  p  5. 

(Q  De  Gbettoff  V  London   Assurance  (p)  Marsh  v  Robinson,  4  Esp  9S. 

Company,  4  Bro  P  C  436.  8  vol  ed  3t  p  {q)   Lear  v   Heath,  5  Taunt  201.      I 

525  foL    Mose  Rep  83,  84,  193.  Marsh,  1 9  S  C.     Larobe  v  Dubois,  Id  SI 

(m)  Vide  Rex  t  Roper,  I   Stark  Rep  note.    1  M  &  S  494,  499.    Grant  ▼  Royal 

518.    Rex  T  Hucks,  1  Stark  Rep  521  for  Exchange  Assurance  Company,  5  M  £.  8 

penary  in  answers  and  conspiracy.    Vide  439. 

4Geo  1  c  IS  B  3.    11  id  c  29  s  6,  7.  (r)  Vide  6  Geo  1  c  18  s  4.    M'Dongie 

(n)  Parker  v  Beasley,  2  M  &  S  426.  v  Royal  Exchange  Aasunuice  Companj. 

Uagedom  ▼  Otiveraon, Id 485.    VSB&  4MkSM3. 
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goods  when  the  policy  is  on  goods,  or  the  right  to  freight  when  it 
is  on  freight  4.  The  names  of  the  persons  interested.  5.  The 
^sailing  on  the  voyage,  and  the  cause  of  loss.  6.  The  amount  of 
the  loss.  The  form  of  action  in  debt  or  covenant,  when  the  policy 
Is  under  seal,  contains  similar  averments  adapted  to  the  nature  of 
the  security.  The  general  averments  in  the  declaration,  are  those 
which  have  been  mentioned  ;  but  at  the  time  of  the  establishment 
of  the  Royal  Exchange  and  London  Assurance  Corporations,  a 
concise  form  of  declaration  was  allowed  to  be  adopted  against  ei- 
ther of  the  two  companies,  the  act  directing  that  ^^  in  case  of  non- 
payment by  one  of  the  corporations,  the  insured  may  bring  an  ac- 
tion of  debt,  or  on  the  case,  bill,  suit,  or  information  of  the  money 
demanded  against  the  corporation  refusini^  to  pay  as  aforesaid,  in 
any  of  his  majesty's  courts  of  record  at  Westminster.  And  in  such 
action,  the  plaintiff  may  declare,  *  that  the  same  corporation  is  in- 
debted to  him  in  the  money  so  demanded,  and  have  not  paid  the 
same  according  to  this  act ;  and,  therefore,  the  plaintiff  or  plaintiffs 
shall  recover  against  the  same  corporation,  double  damages,  besides 
full  costs  of  suit.'  "  (*)  This  clause,  however,  giving  a  right  to 
double  costs,  has  been  since  repealed,  (t)  and  it  must  be  admitted, 
that  the  provisions  of  the  6  Geo.  1.  although  calculated  for  the  pur- 
poses of  brevity,,  did  not  display  much  adaptation  to  the  usual  tenor 
of  legal  proceedings. 

In  stating  the  policy,  it  must  be  described  accord- 
1.  Th6  policy,     jjjg  ^^  jjg  igg^i  gflpg^^^  j^jjj  j^  material  variance  would 

be  fatal.  It  is  usually  set  forth  in  the  past  tense,  in  the  precise  terms 
in  which  it  was  made.  The  regulations  indorsed  on  a  policy,  and 
forming  a  part  of  it,  must  be  stated,  (u)  But,  it  is  not  absolutely  ne- 
cessary to  set  forth  the  exact  tenor,  the  legal  effect  is  sufficient. 
And,  therefore,  in  an  action  on  a  valued  policy,  where  the  goods  had 
been  estimated  at  too  low  a  sum,  and  the  mistake  was  corrected 
by  the  insertion  of  an  increased  sum  in  the  margin,  the  declara- 
tion stated  the  policy  according  to  its  altered  state,  without  no- 
ticing the  original  value,  and  was  held  sufficient.  For  at  the 
time  of  the  alteration,  all  was  in  fieri,  (t?)  But  when  an  alteration 
has  been  made  after  the  execution  of  the  instrument,  that  fact 
should  in  general  be  stated ;  and  it  may  sometimes  be  prudent 
to  state  both  the  original  and  altered  forms  in  different  counts  of 
the  declaration.  The  qualifications  introduced  into  the  contract 
*by  means  of  warranties  or  exceptive  stipulations  should  be  stated,  (ar) 
But  clauses  which  do  not  bear  ^upon  the  plaintiff's  cause  of  action, 
and  are  unnecessary  to  a  just  comprehension  of  it,  need  not  be  de- 
tailed ;  (y)  such  as  the  enumeration  of  all  the  perils  when  the  loss 
^  is  plainly  attributable  to  only  one  of  them.  When  several  counts 
are  inserted  in  the  declaration,  in  order  to  give  the  insured  greater 
latitude  in  proof ;  the  second,  and  subsequent  counts  may  refer  to 


(«)  6Geolcl8s4.  20.    1  Stark  294.    7  Taant  385.   9B&C 

;f)  BvSGeo  lc30625.  20. 

>)  Strong  V  Harvey,  3  Bing  304.  (if)  Cotteril  v  Cuflf  4  Taunt  285.    Bat 

(«)  Robuiflon  ▼  Tobin,  1  SUrk  Rep  336.  it  is  usual  to  state  the  whole  policy, 
(x)  3  Bing  315.    1  i  East,  6^3.  4  Campb 
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the  first,  describing^  the  policy  as  of  the  same  tenor  and  effect,  &c 
(according  to  the  state  of  the  case),  as  that  in  the  first  count  men- 
tioned. It  is  not  necessary  to  state  that  the  instrument  was  stamped  ; 
nor  that  the  policy  contained  the  name  or  names,  or  the  firm  of 
dealing  of  one  or  more  of  the  persons  interested,  or  the  name  of  the 
consignor  or  consignee,  or  of  the  persons  residing  in  Great  Britamf 
who  received  or  gave  the  order  for  the  policy,  according  to  the  sta- 
tute 28  Geo.  3.  c.  56.  For  although  the  statute  made  the  insertion 
of  one  or  other  of  these  names  necessary,  yet,  as  they  were  not 
requisite  at  common  law,  they  are  not  required  to  be  stated  in  plead- 
ing, (a)  If,  however,  it  be  averred,  that  the  persons  interested  an- 
swered a  particular  description,  this  averment  must  be  established  in. 
proof,  although  it  was  oiiginally  unnecessary,  and  might  have  been 
Altogether  omitted,  (b)  When  the  policy  is  effected  on  the  part  of 
the  insured,  through  the  medium  of  an  agent,  it  may  be  alleged,  as 
if  made  directly  by  the  principal,  without  stating  the  agency,  (c) 

2.  The  insurer's  subscription  of  the  policy  and  promise  to  become 
an  insurer  are  then  stated.  The  promise  is  an  inference  of  law, 
which  requires  no  further  proof  than  the  execution  of  the  policy  by 
the  defendant  And  where  a  policy  in  the  common  printed  form  on 
ship  and  goods,  contains  a  written  memorandum,  declaring  the  in- 
surance to  be  on  goods,  a  general  averment  is  proper,  that  the  de- 
fendant became  an  insurer  on  the  premises  mentioned  in  the  poli- 
cy, {d)  for  the  effect  of  the  memorandum  is  to  confine  the  policy  to 
the  goods,  and  the  word  *  premises'  is  an  *apt  description  of  the 
subject  matter,  by  reference  to  the  previous  part  of  the  declaration. 

3.  The  shipment  of  the  goods  on  board  is  then  stated.  And  i^ 
by  the  terms  of  the  policy,  the  loading  is  required  to  take  place  at  a 
certain  port,  it  seems  that  the  declaration  should  state  them  to  have 
been  laden  at  that  port ;  (e)  or  if  the  policy  be  on  goods  of  a  par- 
ticular nature,  or  distinguished  by  certain  marks,  it  should  appear 
from  the  record  that  the  goods  sought  to  be  protected,  corresponded 
with  the  description  in  the  contract.  (/)  But  if  a  declaration  state 
that  the  policy  was  on  indigo  and  bale  goods ;  that  divers  goods 
were  shipped  of  great  value;  that  the  insured  were  interested  in 
them  ;  and  that  the  policy  was  made  an  the  said  goods,  for  the  use 
and  benefit,  and  on  the  account  of  the  insured,  this  statement  is 
sufiicient  on  special  demurrer,  (g) 

4.  An  averment  of  interest  is  necessary  in  the  case  of  a  policy 
effected  on  a  British  ship,  as  well  as  in  the  case  of  a  policy  on  a 
foreign  ship,  effected  to  protect  an  actual  interest  An  opinion 
was  once  entertained,  that  in  the  case  of  a  policy  on  a  foreign 
ship,  effected  after  the  passing  of  the  statute  19  Geo.  2.  c.  37., 
an  averment  that  the  ship  was  not  the  property  of  his  Majesty,  or 
any  of  his  subjects,  superseded  the  necessity  of  an  averment  of 

(a)  Bell  and  Others  ▼  Janeon,  1  M  &  S  (e)  De  Symons  ▼  SbeddeD,  2  Bom  &  Pol 

flOl,  S04.    S  8alk  519.     Case  v  Barber,  153. 

T  Raym  450.    1  Saund  276  a  note  (2).  (H  De  Syraons  v  Johnston,  2  Bos  k. 

iSembalof  plea,  id  ibid.  Pal  New  Rep  77.     Vide  De  Symone  ▼ 

ib)  Bell  ▼  Janson,  ub  sup.  Shodden,  2  Bos  Sc  Pal  1 53. 

e)  V  2  Burr  1 198.  (g)  Id  ibid, 
(in  Haughton  ▼  Ewbank,  4  Canipb  88. 
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interest,  or  in  other  words,  that  no  proof  of  interest  was  ever  ne- 
cessary in  the  case  of  a  policy  effeeted  in  this  country  on  a  fb* 
reign  ship*  (h)  Bat  this  opinion  has  been  overruled,  and  an  alle* 
gation  of  interest  is  necessary,  even  in  the  case  of  a  foreign  ship, 
unless  the  ^policy  contain  a  clause,  denoting  the  proof  of  interest 
to  be  unnecessary,  as  the  words  "  interest  or  no  interest " — 
**  without  further  proof  of  interest  than  the  policy,*'  or  others  to 
the  like  effect,  (t)  And  the  policy,  whether  effected  on  -ship, 
goods,  or  freight,  must  correctly  describe  the  parties  in  whom  the 
interest  is  vested.  In  an  action  on  a  policy,  when  the  declaration  al- 
leged that  Messrs.  Hyde  and  Hohbsy  at  the  time  of  effecting  the  po- 
licy, and  at  the  time  of  the  loss,  were  interested  in  the  cargo  which 
*was  the  subject  of  insurance  to  a  large  amount,  to  wit,  to  the 
amount  of  all  the  money  ever  insured  thereon,  and  it  appeared  at 
the  trial,  that  previous  to  the  effecting  of  the  policy,  Messrs.  If.  had 
admitted  another  mercantile  house  to  a  joint  concern  in  the  cargo 
insured,  the  averment  was  held  to  be  supported  by  the  evidence,  {k) 
In  this  case,  however,  it  did  not  appear  that  the  firm  newly  intro- 
duced into  the  adventure  had  participated  in  the  order  to  insure  ; 
and  the  Court  observed,  that  the  plaintiff  had  a  sufficient  interest 
throughout  the  entirety  of  the  cargo,  notwithstanding  other  persons 
had  a  beneficial  interest  in  a  part  to  support  the  averment  It  is, 
however,  still  questionable,  whether  the  decision  can  be  supported. 
An  averment  of  interest  is  a  material  allegation,  which  requires  to 
be  proved  in  substance  as  stated.  The  declaration  ought  to  ap- 
prize the  insurers  of  the  real  contracting  parties.  And,  therefore, 
when  two  persons  are  jointly  interested,  a  declaration,  stating  in  one 
count  that  one  of  the  parties  was  interested,  and  in  another,  that 
the  other  was  interested,  is  bad,  on  the  ground  of  variance,  and  the 
plaintiff  cannot  recover  on  either  count.  (/)  The  omission  in  the 
declaration  of  one  of  the  parties  interested,  might  lead  to  conse- 
quences very  injurious  to  the  underwriters  ;  since  he  might  be  an 
incapacitated  person ;  he  might  be  brought  forward  as  a  witness,  or 
be  placed  on  the  jury ;  and  the  underwriter,  not  being  aware  of  the 
actual  interest,  might  be  precluded  from  giving  his  declarations  in 
evidence  against  the  plaintiff.  But  an  averment  in  a  declaration  on 
a  policy,  that  A.  B.,  C.  D.,  and  certain  persons  trading  under  the 
firm  of  E.  and  Co.,  were  interested  in  the  policy,  is  sufficient  on  a 
motion  in  arrest  of  judgment,  whatever  effect  might  be  attributable 
to  the  uncertainty,  in  respect  of  the  omission  of  the  names  of  the 
persons  composing  the  firm,  on  a  motion  in  arrest  of  judgment,  (m) 

(&)  T7aDte9  ▼  Thompson,  8  East,  3S5  ginal  note  in  S  Elsp,  that  an  interest  in  a 

citing  Qoram  v  Sweeting,  2  Saund  200.  part  of  the  goods  is  sufficient,  maj  be  ad- 

Vidian,  26,  48.    Clifl,  77.    Vide  Crawfurd  mitted  ;  but  a  partial  interest  in  the  whole 

T  Hunter,  6  T  R  15.    3  Bos  &  Pul  7ff.    S  goods,  that  is,  a  joint  interest  with  others, 

N  R  269.  must  be  laid  to  be  vested  in  all  whom  the 

(i)  Cousins  y  Nantes  and    Others,   3  policy  was  intended  to  protect. 

Taunt  513.  (2)  Cohen  v  Hannam,   5   Taunt  101  • 

{k)  Page  T  Fry,  2  Bos  &  Put  240.    3  Bell  v  Ansley,  16  East,  141. 

Esp  Rep  185  S  C.    And  see  Perchard  ▼  (m)    Wright  and  Others  v  Welbie,  I 

Whitmore,  2  Bos  &  Pul  155  a.     Biscox  v  Chit  Rep  49.    Vide   Mellish  t  Bell,  15 

Banrett,    IS   East,    145.     Park,  603.    6  East,  4. 
Taunt  14.    1  Marsh  Hep  416.    The  mar- 
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And  it  k  sufficient  at  the  trial  to  prove  that  there  is  such  a  firm  as 
E.  and  Co.,  without  proving  the  ^name's  of  the  persons  who  corn«> 
pose  the  firm*  (n)  So  a  plaintiff  in  an  action  on  a  policy  may  be 
admitted  to  prove  a  sole  interest  in  himself,  although  the  policj'  was 
effected  in  the  names  of  two  persons,  (o)  Nor  does  it  appear  to  be 
necessary,  tho  igh  perhaps  sometimes  advisable,  to  specify  in  what 
proportions  several  persons  were  interested.  (/>)  And  a  person  who 
has  several  interests  in  a  cargo,  viz.  as  partner  in  seven-sixteenths^ 
as  consignee  of  the  whole,  and  as  having  a  Ken  on  the  whole  for 
advances,  may  protect  them  all  by  one  insurance,  w  ithout  expressing 
in  the  policy  the  number  or  nature  of  his  interests.  Nor  is  it  ne« 
cessary  to  shew  in  what  mode  the  interest  was  created,  or  to  state 
the  special  circumstances  attending  the  title  from  which  the  conclu- 
sion that  the  plaintiffs  were  interested  is  deduce.!..  But  when  the 
interest  is  alleged  to  be  created  by  certain  special  circumstances, 
the  averment,  if  not  made  out  in  proof,  cannot  be  rejected  as  sur- 
plusage, for  if  it  were  struck  out  of  the  declaration,  there  would  be 
no  foundation  for  the  action.  (9)  But  prefatory  matter  unnecessa- 
rily introduced  into  the  declaration,  unconnected  with  the  averment 
of  interest,  and  not  referred  to  by  it,  may  be  rejected  as  surplu- 
sage, (t)  When  the  interest  is  founded  on  fre^ht  or  profits,  the 
contract  must  be  so  stated  in  the  declaration,  (r)  And  in  cases  be- 
tween consignor  and  consignee,  or  in  others,  when  it  may  not  be 
certain  in  which  of  two  parties  the  interest  was  vested  during  a  cer- 
tain period,  the  declaration  should  contain  different  counts  adapted 
to  the  differing  circumstances  of  the  parties,  (s)  An  averment  of 
interest  at  the  time  of  efiecting  the  policy  is  immaterial,  and  if  al- 
leged, need  not  be  proved ;  it  is  sufficient  to  prove  that  the  interest 
was  vested  during  the  period  of  the  risk,  (t)  A  payment  of  money 
into  court  precludes  the  defendant  from  objecting  that  the  averment 
of  interest  was  not  substantiated,  (ti) 

*5.  An  ^yerment  that  the  ship  sailed  on  the  voyage  is  introduced 
to  shew  a  compliance  with  the  requisitions  of  the  policy.  But  whe- 
ther the  ship  sailed  before  or  after  the  making  of  the  policy  is  quite 
immaterial  ;  for  every  policy  contains  the  words  lost  or  not  lost,  and 
protects  the  insured  against  the  perils  that  have  or  shall  come  to  the 
detriment  of  the  property,  (x)  And  therefore,  as  it  is  a  well  known 
rule  of  pleading,  that  averments  wholly  immaterial  need  not  be  prov- 
ed, a  declaration  which  states  that  the  ship  sailed  after  the  making 
of  the  policy,  is  satisfied  by  the  evidence,  though  in  truth  it  should 
appear  that  she  had  sailed  before  the  policy  was  made,  (y)     But 

(n)  Id  ibid.  (9)  Per  Chainbre^  J.,  Lacena  t  Cimw- 

(0)  Marsh  v  Robinson, 4  Esp  9S.  furd,  2  New  Repby  B  &  P  309. 

(p)  CarruthersvSheddon,  6  Taunt  14.  (f)  2NewRep308. 

1  Marsh  Rep  4l6.    Il  wai  a  question  for  (r)  2  NewRep  315. 

the  jury,  whether  the  several  adventures  (s)  Ante  37.    2  New  Hep  290. 

were  interested,  and  in  what  mode.    The  (t)  Rhind  v  Wilkinson,  2  Taant  837. 

judge  at  the  trial  made  an  order  that  eight  (u)  16  East,  146. 

different  averments  of  interest  should  be  (x)  Peppins  v  Solomons,  5  T  R  496. 

struck  oat,  defendant  consenting  not  to  recog  2  B  &  P  N  R  308.    6  Taunt  465^ 

take  advantage  of  other  persons  appearing  466.    2  Marsh  Rep  160. 

to  be  interested.  (y)  Id  ibid. 
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with  regard  Co  the  period  at  which  the  loss  took  place,  an  arerment 
that  a  ship  was  lost  after  she  had  received  her  cargo  on  board,  and 
sailed  on  the  voyage,  is  not  satisfied  by  proof  that  she  was  driven 
from  her  moorings  and  lost  before  the  commencement  of  the  voy- 
age, (z)  The  policy  in  this  case  was  at  and  from  Mogadore  to 
Londouy  and  therefore  losses  which  happened  at  Mogadore^  as  well 
as  those  which  happened-  afterwards,  were  within  the  policy,  but 
the  two  kinds  of  losses  presented  different  subjects  of  consideration. 
While  the  ship  was  on  her  voyage  home,  she  required  to  be  fully 
rigged,  victualled,  manned,  and  equipped  ;  while  she  was  at  Moga- 
dore, she  required  no  other  men  on  board  than  were  necessary  to 
prevent  fire  or  the  like  accidents  :  no  sails,  provisions,  or  equipment 
were  necessary.  The  averment,  therefore,  of  a  loss  on  the  voyage 
would  lead  the  underwriter  to  enquire  whether  her  state  at  the  time 
of  the  loss  was  adapted  for  such  a  voyage.  Therefore,  though  both 
losses  were  within  the  policy,  each  required  a  very  different  state 
of  facts,  and  a  different  declaration. 

6.  The  cause  of  loss  must  be  correctly  stated  ;  for  the  intent  of 
the  declaration  is  to  apprise  the  underwriters  of  the  nature  of  the 
claim,  and  to  enable  them  to  prepare  their  defence.  Therefore,  if 
a  loss  be  alleged  by  the  perils  of  the  sea,  and  it  appear  to  have  hap« 
pened  from  barratry,  the  variance  is  fatal,  (a)  So  if  the  vessel  m- 
sured  be  fired  upon  at  sea  by  a  British  ship  of  war,  which  mistook 
her  for  an  enemy,  this  would  be  improperly  described  as  a  ^loss 
by  the  perils' of  the  sea  ;  (6)  but  if  stated  in  the  declaration  accord- 
ing to  the  fact,  is  one  of  those  perils,  losses,  and  misfortunes  for 
which  the  underwriters  are  liable  under  the  general  words  of  the 
policy,  (c)  A  statement  of  the  particular  facts  which  accasioned  a 
loss  may  therefore  be  preferable,  in  some  cases,  to  ascribing  it  to 
one  of  the  perils  specified  in  the  policy  ;  in  other  cases,  where  the 
law  is  doubtful,  such  a  statement  may  be  advisable,  because  the 
question  of  law  is  raised  on  the  record,  and  the  opinion  of  a  higher 
court  may  be- obtained  if  it  be  desired :  a  minute  statement  may  also 
be  advisable,  because  the  facts  will  be  admitted,  in  case  of  payment 
of  money  into  court.  But  when  the  facts  are  stated  specially  and 
at  length  in  one  county  an  additional  count,  framed  with  less  partic- 
ularity, may  properly  be  introduced,  to  obviate  the  danger  which 
might  otherwise  arise  in  point  of  evidence.  And  the  proximate 
cause  of  the  loss,  not  the  remote  cause,  is  to  be  principally  regard- 
ed, (d)  A  loss  by  worms  or  rats  eating  holes  in  the  bottom  of  the 
ship,  is  clearly  not  a  loss  by  the  perils  of  the  sea,  for  which  the  in- 
surers are  liable,  ^e)  The  instances  in  which  the  underwriters 
are  (/)  or  are  not  (g)  liable  for  losses  under  the  description  of  the 
perils  of  the  sea,  have  been  before  enumerated.  It  should  also  be 
remarked,  with  regard  to  a  loss  by  capture  or  seizure,  that  an  aver- 

(t)  Abitbol  V  Bristow,  6  Taunt  463.    2  Batlcr  v  Wildman,  3  B  &  A  398.    PhillipB 

Marah  Rep  157.  v  Barber,  5  B  &  A  161.    3  Taunt  3S8. 

(a)  Ante,  218.  (d)  Ante,  246. 

(6)  CuUeny  Butler,  6  M  Sl  B  i61.    4  (e)  1  Esp  Rep  444.    4  Campb  903. 

Campti288.    1  SUrk  138.  (/)  Ante,  215  to  217. 

(c)  Aote,  256.     8m  other  instances,  (g)  217,  et  seq. 
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ment  that  the  ^oods  were  seized  in  a  forcible  and  hostile  manner,  by 
certain  persons,  enemies  to  our  Lord  the  King,  will  not  be  sustained 
by  proof  of  a  seizure  of  the  goods  as  contraband  by  a  foreign  pow- 
er, {h)  A  loss  stated  to  have  happened  by  capture,  is  not  sustained, 
in  the  case  of  a  policy  without  interest,  if  the  ship,  after  being  cap- 
tured and  restored  on  appeal,  proceeded  on  another  voyage,  and 
was  afterwards  lost  (t)  So  an  averment  of  loss  by  a  seizure  by  an 
armed  body  of  rioters,  is  not  equivalent  to  an  averment  of  a  loss  by 
seizure  by  people  to  the  insured  unknown  :  for  the  word  people  in 
the  policy  means  the  governing  power  of  the  country,  {k)  The  de- 
scription *of  cases  included  under  the  definition  of  barratry  has  been 
already  slated  at  large.  (Z)  It  is  a  sufficient  allegation  of  barratry 
that  the  goods  were  lost  by  the  fraud  and  negligence  of  the  master 
and  mariners,  (m)  But  the  term  barratry  being  a  well  known 
word  of  art,  appears  to  be  a  more  correct  description,  when  bar« 
ratry  is  the  known  cause  of  loss.  A  count  on  a  policy  stating  a 
loss  by  the  perils  of  the  sea  appears  to  be  sustainable  upon  proof 
that  the  ship  was  wrecked,  although  this  was  occasioned  by  the 
barratry  of  the  master  and  mariners,  (n)  So,  a  count  stating  a 
loss  1>y  capture  is  sustainable  on  proof  that  the  ship  was  captured 
by  a  privateer,  although  this  happened  from  a  collusion  between 
the  master  of  the  ship  and  the  commander  of  the  privateer,  and 
the  plaintiff  might  have  recovered  on  a  count  stating  a  loss  by  the 
barratry  of  the  master,  (o) 

The  averment  of  the  amount  of  the  loss  is  not  material,  pro- 
vided it  is  framed  in  terms  sufficiently  comprehensive.  For  a  total 
loss  may  be  given  in  evidence  under  an  allegation  of  a  partial 
loss,  (p)  The  damages  are  severable,  and  a  plaintiff  may  recover 
less^  though  he  cannot  recover  more^  than  those  alleged  in  the 
declaration.  So,  the  plaintiff  may  give  in  evidence  any  damage 
that  is  *  within  the  cause  of  action  as  stated,'  without  its  being' 
specially  averred.  Thus,  when  some  of  the  goods  had  been  spoiled 
and  some  saved,  and  the  declaration  alleged  that  the  ship  sprang 
a  leak  and  sank  in  the  river,  evidence  of  the  salvage  was  admis- 
sible, {q)  In  the  case  of  a  policy  framed  specially  to  indem- 
nify against  a  total  loss  in  case  the  ship  should  not  be  al- 
lowed by  the  Russian  government  to  discharge  her  cargo  at 
St.  Petersburghy  the  loss  was  held  to  be  well  averred  by  an  allega- 
tion that  the  ship  was  not  allowed  by  the  Russian  government  to 
dischai^e  her  cargo  at  St,  Petersburghj  but  was  obliged  to  return 
back  with  it,   by  which  the  value  of  the  cargo  was  reduced  below 

(h)  Matthie  and  Others  v  Potts,  3  B  &  (n)  Heyman  and  Others  v  Parish,    % 

P  23.     And  see  ante,  ch  9.  Campb  149. 

(t)  Kiilen  Kempe  v  Vigne,  1  T  R  304.  (o)  Arcangclo  v  Thompson,  8  Campb 

S  Phil  Ev  54  and  as  to  losses  by  capture,  620.    And  see  Tomlinson  v  Anderson,  1 

ante,  223  and  when  not,  ib  229.  Taunt    227.      Vide    Green    v    Elmslie, 

(1c)  Nesbitt  V  Lushington,  4  T  R  783.  Peake's  Rep  212.    Hodgson  v  Malcolm, 

(0  Ante,  242.  2  New  Rep  336. 

(m)  Knight  v  Cambridge,  1  Stra  581.  (p)  Gardiner  ▼  Crossdale,  2  Burr  9<ML 

2  Lord  Raym  1349.    8  Mod  230,  and  see  1  Bla  Rep  19S. 

Boehm  v  Coombe,  8  M  &  S  172.  (q)  Carey  v  King,  Hardw  S04. 
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the  amount  of  the  invoice  price  together  with  the  charges  thereon, 
and  the  premium  of  insurance.  (9) 

*  When  an  adjustment  has  taken  place  it  need  not  be  declared  upon 
specially,  but  may  be  given  in  evidence  as  an  admission  upon  the 
usual  declaration  or  upon  an  account  stated,  (r) 

When  the  plaintiff  has  delivered  or  filed  his  declaration  the  defen- 
dants may  apply  to  change  the  venue  if  necessary.  The  next  step 
is  the  plea,  which  is  pleaded,  either  with,  or  without  payment  of 
money  into  court ;  and  in  the  case  of  several  actions  against  differ- 
ent insurers  on  the  same  policy,  the  defendant  may  apply  to  consoli- 
date the  actions. 

The  action  on  a  policy  of  insurance  being  of  a  transitory  nature, 
the  YENUE  if  laid  in  a  different  county  from  that  in  which  the  cause 
of  action  arose,  may  be  changed  at  the  instance  of  the  defendant,  on 
the  usual  rule,  (5)  unless  the  policy  be  under  seal,  {t)  The  appli- 
cation for  changing  it  must  be  made  (before  the  defendant  has  plead- 
ed either  in  abatement  or  in  bar)  (u)  upon  an  afiSdavit  that  the  cause 
of  action  (if  any)  arose  in  the  county  of  Jl,y  and  not  in  the  county 
of  J5.  or  elsewhere  out  of  the  county  of  .3.  (a?)  But  the  venue 
cannot  be  changed  where  the  cause  of  action  arises  out  of  the 
realm ;  (y)  and,  in  transitory  actions,  if  material  evidence  arise  in 
two  counties,  the  venue  may  be  laid  in  either  :  and  if  it  be  laid  in  a 
third  county,  the  courts  will  not  change  it.  (z)  When  a  special 
ground  is  laid,  or  a  fair  and  impartial  trial  cannot  be  had  in  the 
county  in  which  the  venue  is  laid,  the  court  will  change  it  to  ano- 
ther, even  although  according  to  the  ordinary  practice  a  change  of 
venue  would  not  be  allowed,  (a) 

To  assist  the  insurer  in  making  his  defence  to  the  action,  the 
statute  19  Geo.  2.  c.  37.  s.  4.,  enacts,  that,  "in  all  actions  or 
suits  brought  by  the  assured  upon  any  policy  of  assurance,  the 
plaintifl^  or  his  attorney  shall  within  fifteen  days  after  he  shall  be 
^required  so  to  do  in  writing,  by  the  defendant,  or  his  attorney,  de^ 
dare  in  wUing  what  sum  or  sums  he  hath  assured,  or  caused  to  be 
assured,  in  the  whole,  and  what  sums  he  hath  borrowed  at  respon- 
dentia or  bottomree,  for  the  voyage,  or  any  part  of  the  voyage  in 
question  in  such  suit  or  action."  The  obvious  reason  was  that 
the  insured  might  know  whether  the  plaintiff  had  made  an  over  in- 
surance of  the  property.  And  in  actions  of  this  nature  a  judge  at 
chambers  will  make  an  order  for  the  insured  to  produce,  upon  affi- 
davit, for  the  inspection^   &c.   of  the  underwriters,  all  papers  in 

(g)  Poller  v  Glover,  IS  East,  124.    On  669. 

Demurrer.  [u)  4BiDgl8.    Sayer,  S07.   The  venue 

(r)  Rogers  v  Naylor,  Park,  194.  Marsh  may  be  changed  after  an  order  for  time  to 

Ins  644.    Christian  v  Coombe,  8  Esp  Rep  plead  on  the  terms  of  pleading  issu&bly ; 

489.     De  Garran  v  Galbraith,  Park,  194.  but  not  after  such  an  order  in  town  cause 

Sheriff  v  Potts,  5  Elsp  Rep  96.  on  terms  of  taking  short  notice  of  trial, 

(f )  Tidd,  7  ed  624.    2  T  R  275.    7  id  Tidd,  629. 


105.    Andr  66.    8  Stra  1 180.  ^ay  Rep        (x)  Tidd,  7  ed  630. 
coDt.  Tidd,  683. 


7,  but  see  7  Taunt  306.  3  B  &  C  9  semb        (y)  Cailland  v  Champion,  7  T  R  805. 


..i^ 


i)  Tidd,  7  ed  625.     1  T  R  781.    1  B        (s)  Tidd,  683. 
'  80,  4S5.    1  Chit  334.    Vide  3  B  &  C        (a)  Tidd,  625. 
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the  possession  of  the  former,  relative  to  the  matters  in  issue,  {h) 
But  under  a  judge's  order  to  produce  papers  and  give  copies  of 
letters,  &c.,  it  is  sufficient  to  give  extracts  of  those  parts  of  them 
which  are  relevant  to  the  subject,  (c)  The  practice  in  cases  of 
insurance  is  more  liberal  in  this  respect  than  that  which  prevails 
in  general,  for  a  party  cannot,  in  general,  be  required  to  produce 
evidence  against  himself,  except  in  the  case  of  a  person  exercising 
a  public  employment ;  as,  for  instance,  a  sworn  broker  of  the  city, 
who,  as  a  public  agent,  may  be  required  by  rule  to  produce  his 
books  in  order  that  the  plaintiff  in  the  action  may  inspect  and 
take  a  copy  of  them,  (rf) 

When  the  action  is  framed  in  assumpsit,  on  a  policy  not  un- 
der seal,  the  PLEA  of  the  general  issue  will  in  general  enable 
the  defendant  to  avail  himself  of  any  matter  of  defence,  either 
arising  from  the  illegality  of  the  insurance, — from  an  alteration  of 
the  policy  after  its  execution, — from  a  non-compliance  with  some 
express  or  implied  warranty  or  condition, — from  the  want  of 
interest, — a  misrepresentation, — a  deviation  or  other  like  cause, — 
from  a  release, — or  from  a  performance  on  his  own  part  of  the 
terms  of  the  policy.  But  some  matters  of  defence,  which  are 
not  favoured  in  law,  must  be  specially  pleaded, — such  as  that  the 
insured  became  an  alien  enemy  after  the  making  of  the  contract 
or  bringing  the  action  ;  or  the  statute  of  limitations,  when  the  ac- 
tion is  not  brought  till  after  the  lapse  of  six  years.  When  the 
insured  was  an  alien  enemy  at  the  time  of  making  the  contract, 
this  is  matter  of  defence  under  the  general  issue ;  but  when  the 
^disability  accrues  afterwards,  the  fact  should  be  pleaded  spe- 
cially, (c)  *The  plea  is  regarded  strictly,  and  the  court  will  not 
allow  it  to  be  pleaded  with  any  other  plea.  (/)  The  plaintiff  may 
reply  that  he  was  resident  in  this  country  by  licence,  (g)  The 
statute  of  limitations  may  be  pleaded  where  the  loss  accrued 
within  six  years  before  the  commencement  of  the  action ;  and  if 
the  captain  of  a  ship  insured,  barratrously  carries  her  out  of  the 
course  of  the  voyage,  procures  her  to  be  condemned  in  a  vice- 
admiralty  court,  sells  her,  and  delivers  her  up  to  the  purchaser, 
it  is  only  from  this  last  event  that  the  statute  of  limitations  be- 
gins to  run  as  between  the  insured  and  the  underwriter,  {h) 
There  are  also  certain  other  common  matters  of  defence,  which 
if  they  occur,  must  be  introduced  specially  upon  the  record, — 
such  as  tender,  or  the  bankruptcy  of  the  defendant.  So  it 
should  seem,  the  bankruptcy  of  the  plaintiff,  when  that  is  ma- 
terial, and  occurs  after  the  commencement  of  the  action,  should 
be  specially  pleaded,  (t)     So  a  set-off  must,  if  any  occur,  be  in- 

(b)  Goldsehmidt  ▼  Marryat,  1  Campb  (/)  Tnickenbrodv  Payne,  12  East,  906. 
66«.  1  B  &  P  222. 

(c)  Clifford  V  Taylor,  1  Taunt  167.  (^)  3  Campb  245. 

(d)  Browning  and  Other  v  Aylwin  and  (h)    Hibbert  and  Others  v  Martin,  1 
Oiher,  7  B  &  C  204.  Camp  539. 

(e)  1   Chilty    on    Pleading,    419.     3  (i) Paige  v Bauer,  4B&  A  345,    1  Chit- 

Campb  162.     15 East, 260.    8TR216.    6  ty  on  Pleading,  418.    7TR396.    BNP 

TR24.    Alien  enemy  not  iraurable  plea,  153.    Yd  Camp  236. 
Simeon  ▼  Thompson,  8  T  R  71. 
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troduoed  by  way  of  plea  or  notice.  A  set-off  rarely  occurs,  unless 
either  of*  the  parties  may  have  become  bankrupt ;  in  other  cases 
it  is  not  in  general  sustainable  as  the  claim  under  a  policy  is  a 
claim  for  unliquidated  damages.  And  therefore  where  the  plaintiff 
declared  in  covenant  for  a  total  loss  on  a  policy  of  insurance 
effected  in  his  own  name  and  averred  the  interest  in  one  count  to 
be  in  himself,  and,  in  another,  in  himself  and  others,  to  which  the 
defendants  pleaded  that  a  less  sum  was  due  on  the  policy  than  for 
a  total  loss,  and  set  off  monies  due  to  them  on  the  plaintiffs'  bond, 
made  before  they  had  notice  that  any  other  than  the  plaintiff  was 
interested  in  the  policy,  these  pleas  were  holden  bad.  (&) 

In  actions  of  assumpsit,  the  general  issue  is  the  only  plea  usu- 
ally necessary,  and  commonly  embraces  all  the  matters  of  defence 
which  the  insurers  may  desire  to  bring  forward.  But  the  same 
rule  does  not  hold  when  the  policy  is  by  deed  under  seal,  and  the 
action  is  consequently  in  debt  or  covenant.  For  in  an  action  of 
debt  or  covenant  on  a  deed,  there  is,  strictly  speaking,  no  general 
*j8sue,  (/)  and  the  plea  of  n&n  estfactuniy  though  it  puts  in  issue  the 
validity  of  the  deed,  as  such,  does  not,  in  general,  enable  the  party 
sued  to  avail  himself  of  the  non-performance  of  a  warranty  or  con- 
dition precedent,  or  of  a  matter  in  discharge  or  excuse  of  perform- 
ance. This  difficulty  was  likely  to  press  with  considerable. weight 
upon  the  Royal  Exchange  and  London  Insurance  Companies,  who 
being  corporate  bodies  effected  their  policies  under  seal.  It  was 
therefore  enacted  by  the  stat.  11  Geo.  1.  c.  30.  s.  43.,  that  *'  in  all 
actions  of  debt  to  be  sued  or  commenced  against  either  of  the  said 
corporations  upon  any  policies  of  insurance  for  the  assuring  of 
ships  or  goods,  it  should  be  lawful  to  and  for  the  said  coi^porations 
in  such  action  or  suit,  to  plead  generally  that  they  owed  nothing  to 
the  plaintiff  or  plaintiffs  in  such  suit  or  action  ;  and  that  in  all  actions 
of  covenant  which  should  be  sued,  it  should  and  might  be  lawful  for 
the  said  respective  corporations,  in  such  action  or  suit,  to  plead  gen- 
erally that  they  had  not  broke  the  covenants  in  such  policy  contained, 
or  any  of  them,  and  if  thereupon  issue  should  be  joined,  it  should 
and  might  be  lawful  for  the  jury,  if  they  should  see  cause  upon  the 
trial  of  such  issue,  to  find  a  verdict  for  the  plaintiff  or  plaintiffs  in 
such  action  or  suit,  and  to  give  so  much,  or  such  part  only  of  the 
sum  demanded,  if  it  be  an  action  of  debt  op  so  much  in  damages,  if 
it  be  an  action  of  covenant,  as  it  should  appear  to  them,  upon  the 
evidence  given  upon  such  trial,  such  plaintiff  or  plaintiffs  ought  in 
justice  to  have.'' 

Payment  of  money  into  Court,  in  actions  on  policies  of  insurance, 
is  expressly  allowed  by  the  statute  19  Geo.  2.  c.  37.  s.  7.,  which 
provided  that  it  should  be  lawful  for  any  person  or  persons,  body  or 
bodies  corporate,  sued  in  any  action  or  actions  of  debt,  covenant,  or 
any  other  action  or  actions,  on  any  policy  or  policies  of  assurance, 
to  bring  into  court  any  sum  or  sums  of  money  :  (m)  and  if  any  sw^ 
plaintiff  or  plaintiffs  shall  refuse  to  accept  such  sum  or  sums  of  mo- 

(k)  Grant  v  Royal  Exchange  Asiurance    311. 
Company,  5  M  &  S  439.  (m)  Vide  Solomon  v  Bewioke,  S  Tamit 

(0  OldenbawvThompaon,!  Stark  Rep    317. 
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ney,  so  brought  into  court  as  aforesaid,  with  costs  to  be  taxed,  in 
full  discharge  of  such  action  or  actions,  and  should  afterwards  pro- 
ceed to  trial  in  such  action  or  actions,  and  the  jury  not  assess  dam- 
ages to  such  plaintiff  or  plaintiffs,  exceeding  the  sum  or  sums  of 
money  so  brought  into  court,  such  plaintiff  *or  plaintiffs  in  every 
such  case  or  cases,  shall  pay  to  such  defendant  or  defendants  in 
every  such  action  and  actions,  costs  to  be  taxed. 

The  defendant  is  at  liberty  to  pay  money  into  court  upon  the  whole 
declaration,  or  upon  one  or  more  of  the  counts  contained  in  it. 
And  when  the  declaration  contains  a  count  for  money  had  and  re- 
ceived in  the  usual  form,  and  the  insured,  though  not  entitled  to  re- 
cover on  the  policy,  are  entitled  to  a  return  of  premium,  money 
should  be  paid  into  court  on  the  count  for  money  had  and  received. 
The  payment  of  money  into  court  admits  a  contract  stated  in  any 
count  of  the  declaration  to  which  the  payment  applies  ;  and,  there- 
fore, where  the  defendant  paid  money  into  court  generally,  upon  a 
declaration  containing  a  count  on  a  policy  of  insurance,  together 
with  the  money  counts,  the  Court  of  King's  Bench  held  that  this 
was  an  admission  of  the  policy  stated  in  the  special  counts,  and 
that  it  was  not  competent  to  the  defendant  to  show  that  the  policy 
had  been  originally  made  to  cease  after  the  ship  had  moored 
twenty-four  hours  in  safety,  and  was  afterwards  altered  by  the  broker 
without  the  defendant's  knowledge,  (n)  But  the  Court  of  Common 
Pleas  refused  to  allow  the  plaintiff  to  avail  himself  of  the  payment 
of  money  into  court  as  an  admission,  on  a  declaration  containing 
counts  on  the  policy  and  the  money  counts,  where  the  plaintiff  had 
by  his  conduct  induced  the  defendant  to  suppose,  that  the  question 
to  be  trieci  was  a  question  of  fraud,  and  allowed  him  to  prepare  his 
evidence  accordingly,  (o)  And  a  payment  of  money  into  court  on 
a  policy  on  goods,  beginning  the  adventure  from  the  loading  thereof, 
does  not  preclude  the  underwriter  from  showing  that  the  goods  were 
not  laden  at  the  place  mentioned  in  the  policy,  (p)  It  b  no  ad- 
mission beyond  the  extent  of  the  sum  paid  in :  and  in  an  action 
on  a  valued  policy,  averring  a  total  loss  by  capture,  a  payment 
into  court  is  no  admission  of  a  total  loss,  {q)  So  if  a  declaration 
allege  a  total  loss  and  a  stranding,  a  payment  of  money  into 
court  does  not  admit  the  various  causes  stated,  but  the  plaintiff 
*mu3t  prove  to  which  of  them  the  loss  was  attributable,  (r)  So  the 
defendant  is  not  precluded  from  setting  up  the  defence  of  illegali- 
ty, (a)  or  the  statute  of  limitations,  {t)  in  bar  to  the  recovery  of  the 
residue  of  the  sum  claimed. 

In  actions  upon  a  policy  of  insurance  against  several  underwrit- 
ers, the  Court  of  King's  Bench,  by  consent  of  the  plaintiff,  will 

(a)  Andrews  v  Palsgrave,  9  East,  325.  (r)   Everth  v  Bell,  7  Taunt  450.      1 

8TR  275,280.    3  Bos  &  Pul  557,  568.  Moore,  158SC.    Stafford  v Qark,  8  Bing 

Dyer  v  Ashton,  1  B  &  C  3.  377. 

<o)  MuUer  ▼  Hartshome,  3  Bos  &  Pal  (a)  Cox  v  Parry,  1 T  R4$4.    Ribbaiw 

556.  V  Crickett,  1  Bos  &  Pal  264.    Freard  ▼ 

( p)  McUish  and  Other  v  Allnai,  2  M  &  Dawson,  2  Marsh  Ins  703. 

S  106.  (0  Long  ▼  OrevUle,  3  B  &  C  10.    4  D 

(q)  Rocher  ▼  Palsgrave,  1  Taant  419.  &R  632. 
1  Campb  557  S  C. 
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make  a  rule,  on  the  application  of  the  defendaDts,  which  is  called 
the  conioUdatian  rule,  tor  staying  the  proceedings  in  all  the  actions 
but  one,  upon  the  defendants'  undertaicing  to  be  bound  by  the  ver- 
dict in  that  action,  and  to  pay  the  anDount  of  their  several  subscrip- 
tions and  cosls  in  case  a  verdict  shall  be  given  therein  for  the  plain- 
tiff, (u)     In  the  Common  Pleas  there  is  no  rule  of  court ;  but  a 
judge's  order  is  obtained  for  consolidating  actions,  (or)     If  the  plain- 
tiff will  not  give  his  consent  to  this  rule  or  order,  the  courts  have 
the  power  of  granting  imparlances  in  all  the  actions  but  one,  till 
the  plaintiff  has  an  opportunity  of  proceeding  to  trial  in  that  ac- 
tion, iy)     On  the  other  hand,  if  the  plaintiff  consent,  the  courts 
will  oblige  the  defendants  to  submit  to  reasonable  terms,  such  as 
admitting  the  policy,   (and  perhaps,   if  need  be,  the  interest,   or 
any  other  matter  about  which  no  question   is  raised,)   producing 
and  giving  copies  of  books  and  papers,  and  undertaking  not  to  file 
a  bill  in  equity,  or  bring  a  writ  of  error,  (z)     The  verdict  referred 
to  bj  the  consolidation   rule  means  a  verdict  satisfactory  to  the 
court,  and  therefore,  if  a  new  trial  be  granted,  the  other  defendants 
will^  not  be  bound  to  pay  the  money    according  to  their  under- 
taking whilst  it  remains  undetermined.  (6)     And  if  the  defendants 
be  not  bound  to  refrain  from  bringing  a  writ  of  error,  and  a  writ 
of  error  be  issued  in  the  cause  tried  which  is  no  stay  of  execution 
£oT  want  of  bail  in  error  being  put  in,  still  the  other  defendants 
will  not  be  precluded  from  issuing  writs  of  error  in  the  other  ac- 
tions, and  putting  in  bail  in  error  so  as  to  stay  execution  against 
*themselves.  (c)    So  when  a  writ  of  error  is  brought  by  leave  of  the 
Court,  the  Court  will  stay  execution  in  another  action,  till  the 
judgment   of  the   Court  of  Error    is    known,    upon    reasonable 
terms,  (d)    The  consolidation  rule  is  binding  upon   the  plaintiff  as 
well  as  on  the  defendants ;  and  if  the  plaintiff,  in  the  Court  of 
King's  Bench,   be  nonsuited,    after  the    payment  of  money  into 
court  in  the  several  actions,  he  is  not  entitled  to  the  costs  of  any 
of  them  up  to  the  time  of  paying  money  into  court,  (e)     But  the 
practice  is  different  in  the  Common  Pleas.  (/)     And  in  that  Court, 
if  a  verdict  be  given  in  favour  of  the  plaintiff,  to  the  satisfaction  of 
the  judge  who  tried  the  cause,  the  plaintiff  may  proceed  to  tax  his 
costs  on  the  verdict,  and  get  the  defendant's  attorney  to  attend  the 
prothonotaries,  who  will  tax  the  costs  on  the  other  actions,  and  if 
the  debt  and  costs  are  not  paid,   the  Court  should  be  moved,  on 
affidavit  of  the  facts,  for  leave  to  enter  up  judgment,  and   take  out 
execution,  &c.  (g)     If  the  Court  think  fit  to  open  a  consolidation 

(u)  Tidd,  7  ed  636.    Park  Ins   Introd  (e)  Buratall  ▼  Horner,  7  T  R  372.  And 

7  ed  XLV.    Marah  Ins  c  16  s  4.     Semb  see  as  to  costs,  9  East,  325.   6  Taunt  607. 

this  may  be  done  bj  judge's  order  in  vaca-  (/)  Muller  v  Hartshorn,  3  Bos  &  Pul 

tion.  556.    Twemlow  f  Brock,  3  Taunt  361. 

(jr)  Id  ibid.  (g)  Imp  C  P  715.    Semb  that  the  order 

(y)  Id.  of  cons  must  first  be  made  a  rule  of  court, 

(s)  Tidd,  636.  And  see  1  H  Bla  217.    5  Taunt   165.     1 

(5)  3  Burr  1477.     I  Moore,  79.  Moore»79.    Tidd,  7th  ed  637  wberw  the 

(e)  Avlwin  v  Favinc,  2  New  Rep  430.  whole  subject  it  very  fully  discussed, 
(d)  Gill  V  Hinchley,  1  Moore,  79. 
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mle  and  try  a  second  cause,  they  will  extend  to  the  second  trials 
all  those  terms  necessary  for  the  attainment  of  justice,  which  they 
imposed  on  the  first  trial  ;  such  as,  for  instance,  obliging  the 
underwriters  to  consent  that  the  deposition  of  the  captain  should 
be  read  in  evidence,  {h) 

Evidence.  '^^^  "^^^    subject  of   consideration  is  the  law  re- 

lating to  EVIDENCE  in  an  action  on  a  policy. 
Upon  this  branch  of  the  subject  we  are  required  to  consider, 
1st.  The  proof  of  the  contract,  and  its  incidents.  2.  The 
proof  of  interest  in  ship,  and  of  the  interest  in,  and  shipment  of 
goods.  S.  Proof  of  sailing  on  the  voyage.  4.  Proof  of  licence. 
6.  Compliance  with  warranty.  6.  Proof  of  loss.  7.  Evidence  for 
tiie  defendant.     8.  Competency  of  the  witnesses  produced. 

1.  The  contract  must  be  produced  duly  stamped.  And  even  if 
it  appear  at  the  trial  to  be  impressed  with  a  proper  stamp  evidence 
is  admissible  to  shew  that  it  was  not  stamped  till  after  it  was  ef« 
fected,  *which  omission  renders  it  invalid,  (t)  The  execution  of  the 
policy  is  proved  by  evidence  of  the  insurer's  handwriting  :  and 
when  subscribed  by  an  agent  on  ( he  behalf  of  the  insurer,  the  agent's 
authority  for  this  pur|>ose  should,  if  not  admitted,  be  also  proved. 
Proof  that  the  agent  had  been  in  the  habit  of  subscribing  policies  in 
the  name  of  the  defendant  with  his  knowledge,  (k)  or  that  be  had 
been  in  the  habit  of  paying  losses  upon  policies  so  subscribed  by  the 
agent,  (/)  is  sufficient  proof  of  the  agency ;  and  though  the  agent 
was  appointed  by  a  letter  of  attorney  under  seal  it  need  not  in  such 
a  case  be  produced.  When  the  policy  is  attested  by  a  subscribing 
witness,  the  witness  must  be  produced.  It  will  be  further  neces- 
sary when  the  declaration  contains  an  averment  that  the  plainti£b 
were  the  persons  residing  in  Oreat  Britain^  who  received  the  order 
for  and  effected  the  policy,  to  adduce  proof  which  corresponds 
with  that  averment,  and  a  letter  written  to  the  agents  after  the 
policy  was  effected,  though  it  might  have  the  effect  of  ratifying 
the  policy,  will  not  constitute  them  the  parties  who  received  the 
order,  (m)  But  the  production  of  a  letter  dated  abroad  and  address- 
ed to  J.  S.  in  Ehiglandy  with  the  English  ship  htter  post^mark  upon 
it,  which  directed  a  policy  to  be  effected,  is  sufiicient  to  prove  that 
/.  S,  was  the  person  residing  in  Great  Bntaitiy  who  received  the 
order  for  and  effected  the  policy,  (n)  An  allegation  that  the  policy 
was  effected  for  the  plaintiffs  by  A.  B.  and  C  is  satisfied  by  proof 
that  it  was  effected  by  the  firm  .5.  and  A,  there  being  in  fact  two 
firms,  which  had  two  members^in  common,  (o) 

(&)  Cohen  vBuIkely,  5  Taant  165.     5  tice  to  the  defendant  to  produce  it. 

id  607.  (k)  Neale  v  Ervinff,  1  Esp  Rep  60.     4 

(i)  Roderick  v   Hovill,  3  Campb  103.  Campb  88,  but  see  1  Campb  43. 

What  good  proof  ofloss  of  policy  to  let  in  (l)  Haughton  r  Ewbank,  4  Campb  88. 

Beoondary  evidence,   William  v  Young-  (m)  Bell  and  Others  v  Janson,  1  M  & 

hasband,  I  Stark    139.    Brewster  ?  Sew-  S201. 

ill,  3  B  &  A  296.    In  Rex  v  Dorien,  I  Esp  (n)  Arcangclo  v  Thompton,  %  Campb 

Rep  127.    Proof  of  an  entry  in  the  com-  260. 

pany's  hooks  was  held   admisaible  on  an  (o)  Dickson  v  Lodge,  1  Stark  896. 
indictment  prosecuted  by  them  after  no- 
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We  may  remember  that  the  policy  when  produced  is  conclusive 
evidence  of  the  contract.  It  seems  that  another  policy  between 
the  same  parties,  cannot  be  adduced  to  explain  the  one  in  ques- 
tion, but  the  instrument  must  speak  for  itself,  (p)  Nor  can  pa- 
rol ^evidence  be  admitted  to  control  its  operation.  To  receive 
such  evidence  would  be  to  set  aside  all  written  contracts  and  ren- 
der them  of  no  eflfect.  Thus  parol  evidence  cannot  be  admitted  to 
prove  that  the  voyage  stated  in  the  policy  to  begin  from  Archangel 
was  to  begin  from  the  Dawns ;  {q)  that  a  voyage  from  London  to 
BeHneey  was  to  begin  at  an  intermediate  place  ;.  (r)  that  a  policy  on 
ship  or  ships  was  not  to  extend  to  the  ship  WooUon  ;  {s)  or  that  a 
policy  at  and  from  A.  on  goods,  beginning  the  adventure  from  the 
loading,  was  to  extend  to  goods  not  laden  at  Ji,^  but  at  a  previous 
port,  {i)  Nor  can  the  usage  of  trade  be  admitted  to  contradict  a 
policy  ;  as,  for  instance,  to  shew  that  a  policy  on  a  ship  from  A.  to 
B.  and  until  moored  at  anchor  for  twenty-four  hours  at  J?.,  was  to 
continue  in  force  till  the  goods  on  board  the  ship  were  discharg- 
ed. («)  But  usage  is  admissible  to  explain  the  terms  used  in  a  mer- 
cantile contract  even  when  under  sea),  though  not  to  add  to  or  vary 
its  stipulations,  (v)  So  usage  may  be  admitted  to  shew  that  a  war- 
ranty to  sail  with  convoy,  is  satisfied  by  sailing  with  convoy  from  the 
Downs ;  {x)  or  that  a  port  in  the  gulph  of  Finland  is  in  mercantile 
language  a  port  in  the  BdlHc.  (y)  A  policy  of  insurance  depends 
in  a  great  degree  upon  usage,  and  must  be  construed  and  governed 
by  usage.  But  the  witnesses  called  to  prove  the  usage  must  state 
facts ;  not  merely  their  opinion  of  the  meaning  of  the  contract,  (z) 

Representations  made  by  an  agent  at  the  time  of  entering  into  a 
policy  are  evidence  against  his  principal,  as  forming  part  of  the 
res  gettOj  and  may  be  given  in  evidence  in  the  same  manner  as  de- 
claration made  by  the  principal  himself.  But  letters  written  by 
an  agent  of  the  insured  in  a  foreign  country,  containing  an  account 
of  transactions  which  took  place  there,  cannot  be  given  in  evidence 
against  the  principal,  (a)  When  it  is  proved  that  A.  is  the  agent 
^of  B.y  whatever  A.  does,  or  says,  or  writes,  in  the  making  of  a 
contract  as  agent  of  B.  is  admissible  in  evidence,  because  it  is  part 
of  the  contract  which  he  makes  for  J?.,  and  therefore  binds  B; 
but  it  is  not  admissible  as  his  account  of  what  passes.  There  is 
no  distinction  between  letters  written  by  agents  abroad  and  in  this 
country  ;  and  accounts  rendered  by  them  to  their  principal  of  what 
they  are  doing  are  not  evidence  against  the  principal. 

2.  The  interest  must  be  shewn  to  have  been  vested  in  the  persons 

(p)  Robertson  v  French,  4  East,  132,  3  Campb  57.    B  N  P  274.    8  Taunt  98. 

but  nee  aslo  effect  of  continuation  policy,  1  Gow  74.    4  Taunt  846.    4  Campb  22. 

16  East,  240.  (o)  Gibbon  v  Young,  8  Taunt  261. 

(f )  Kains  v  Knigbtley,  Skin  54.    2  Salk  (x)  Lethulier's  case,  2  Salk  444. 

444.  (y)  Uhde  V  VtTaters,  3  Campb  16,  aad 

(r)  5  Tauot  462.  vide  1  Bing  447. 

(«)  Weston  V  Eames,  1  Taunt  1 15,  and  (z)  Syers  y  Bridge,  Dougl  527. 

perBulier,  J,  Kulen  Kemp  v  Vigne,  (a)  Lansihorn  v  Allnutt,  4  Taunt  611, 


1  T  R  309.  519.    Kahl  v  Janson,  4Taunt  565.    Rey- 

(0  Lanfzhorn  V  Hardy,  4  Taunt   628.     nor  v  Pearson,  4  Taunt  662:    Betham  v 
(m)  Parkinson  v  Collier,  Park  Ins  416.     Benson,  Gow*s  Rep  45. 
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named  in  the  declaration,  (b)  The  ititerest  in  a  $hip  ia  proved  by 
evidence  of  acts  of  owDerBhip,  such  as  directing  the  loading  of  the 
ship  and  paying  the  people  employed,  providing  the  stores,  or 
other  acts  of  a  like  nature,  (c)  And  though  the  captain,  on  being 
cross-examined,  states  that  the  plaintiff's  interest  was  derived  under 
a  bill  of  sale,  possession  is  still  sufficient,  and  the  bill  of  sale  need 
not  be  produced.  For  possession  is  evidence  of  property,  unless 
the  contrary  be  shewn.  An  opinion  once  prevailed,  that  in  the 
case  of  British  ships  required  to  be  registered,  an  entry  on  the  r^;is* 
try  was  evidence  of  the  title  of  the  party  named  in  it,  either  for  the 
purpose  of  charging  him  with  stores  supplied,  (d)  or  of  proving,  in 
favor  of  the  plaintiff,  in  an  action  on  a  policy,  that  the  parties  nam- 
ed  in  the  registry  were  the  parties  interested.  But  this  doctrine  has 
been  justly  exploded,  for  the  register  was  intended  for  public  pur- 
poses, not  for  the  purpose  of  affording  evidence  of  title  between  in- 
dividuals. And  as  before  the  registry  acts,  there  must  have  been 
some  media  of  proof  to  establish  the  interest  and  ownership  of  the 
insured,  the  same  media  are  now  admissible.  A  ship's  register  is  not 
evidence  for  the  insured  in  an  action  on  a  policy,  nor  can  it  be  bet- 
ter evidence,  though  obtained  on  affidavit  (e)  However,  the  regis- 
try acts  are  so  far  material,  that  in  case  of  the  vessels  to  which  they 
apply,  a  register  may  be  adduced  to  rebut  a  claim  made  by  a  person 
in  the  capacity  of  *owner;  for  the  statute  6  Greo.  4.  c.  110.  di- 
rects that  no  ship  or  vessel  shall  be  entitled  to  any  of  the  privileges 
or  advantages  of  a  British  registered  ship,  until  the  persons  claiming 
property  therein,  shall  have  caused  the  same  to  be  registered,  and 
obtained  a  certificate  of  registry  in  the  manner  therein  mentioned  ; 
(which  certificate  contains  the  names  of  the  several  owners,  and  of 
the  number  of  sixty-fourth  shares  held  by  each  of  them.)  A  certi- 
ficate of  registry  therefore  affords  conclusive  evidence  that  a  person 
not  named  therein  is  not  owner.  (/)  As  if  the  interest  in  freight  be 
alleged  to  be  in  two  partners,  one  of  whom  only  is  named  on  the 
register,  the  allegation  of  interest  in  the  two  parties  is  not  substan- 
tiated, although  the  vessel  was  purchased  with  their  joint  funds.  \g) 

ib)  Ante,  467.  which  directs  the  property  in  a  ship  to  bo 

e)  Amery  V  Roarers,  1   Esp  Rep  t09.  considered  as  diviJed  into  sixty-four  parts 

Robertson  ▼  French,  4  East,  130,  where  or  shares,  and  directs  the  oath  on  the  first 

such  proof  was    given  by    the    captain,  registry  to  state  the  number  of  sixty-foartb 

Marsh  ▼  Robinson,  4  Esp  98.    4  Taunt  parts  or  shares  held  by  each,  does  not  re- 

65S.    5  Esp  8S.  quire  partners  to  state  the  proportionate 

(ef)  In  i  Campb  339  it  was  admitted  as  interests    of  the    several  owners.     The 

prima  facie  evidence,  sed  vide  Tinkler  v  33d  section  enacted,  that  do  greater  niiai- 

Walpole,  1 4  East,  226.  M'lver  v  Humble,  her  than  thirty-two  persons  should  be  en- 

16  East,  169.    Cooper  v  South,  4  Taunt  titled  to  be  legal  owners    at  one  and  the 

802.    3  Campb  240,  456,  475.    4  Campb  same    time  ;    but  provided  that  nothing 

S4.    S  Stark  44.     7  B  &  C  30.  therein  contained  should  affect  the  equi- 

(e)  Pirie  and  Other  v  Anderson,  4  table  title  of  minors,  heirs,  legatees,  ore- 
Taunt  652.  1  Stark  180  note.  2  Taunt  ditors,  or  others,  exceeding  that  number, 
5.  2Campbl70SC.  Nor  is  a  rezister  duly  represented  bv  or  holding  from  any 
evidence  that  a  ship  was  British  built,  ex-  of  the  persons  witnin  that  number,  re|f- 
cept  as  against  a  party  privy  to  the  regis-  istered  as  legal  owners  of  any  share  or 
ter.    3  Campb  475.  shares  of  such  ship  :   three  trustees  may 

(/)  Marsn  v  Robinson,  4  Esp  98.  act  for  a  joint  stock   company.    By  eee 

(g)  Camden  v  Anderson,  5  T  R  709.  45  a  mortgagee  is  not  to  be  deemed  own* 

Videetiam,  6  Dow  117,    However,  the  er,  (4  Bing45.)    See  as  to  the  New  R«g- 

recent  statute,  6  Geo   4   c  I]0    s    IS.,  istry  Act,  Abbott  on  Ship  5th  ed  P  I  ch  t. 
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A  a  aTermeiit  tbtt  A.  was  the  sole  owner  of  the  ship  to  a  certain 
day,  is  not  disproved  by  eridence  that  he  executed  a  bill  of  sale  of  a 
part  before  that  day,  and  that  on  that  day  the  requisites  of  the  regis- 
try acts  were  complied  with,  (h)  Noi  is  parol  evidence  of  owner- 
ship, arising  from  possession  at  a  certain  period,  disproved  by  shewing 
a  prior  register  in  the  name  of  another  person,  and  a  subsequent  re- 
gister to  that  person.  {%) 

When  the  interest  in  the  ship  is  claimed  in  pursuance  of  a  bill 
of  sale  or  other  writing,  and  the  insured  do  not  rely  upon  pos- 
session, the  bill  of  sale  or  other  document  must  then  be  proved 
by  the  attesting  witness,  (if  any,)  or  by  other  appropriate  evi- 
dence, accompanied  with  proof  of  the  registration.  ( t')  The  pur- . 
chase  of  a  ship  in  a  foreign  country  has  been  proved  by  a  copy  of 
*the  bill  of  sale,  issued  by  a  public  officer,  whose  duty  it  was  to 
record  the  original,  and  authenticate  the  copy,  (k)  A  letter  writ- 
ten by  an  agent,  describing  the  ship  as  his  ship,  is  not  conclusive, 
but  is  open  to  explanation.  (/)  Evidence  of  value  roust  also  be 
given,  except  in  the  case  of  a  valued  policy,  where  it  is  only  neces- 
sary to  prove  some  interest,  to  take  the  case  out  of  the  objection  of 
an  insurance  without  interest,  (m) 

When  the  interest  is  in  goodsy  it  has  been  held  sufficient  to  pro- 
duce a  bill  of  parcels  from  the  seller  abroad,  with  the  receipt  to  it, 
and  proof  of  his  hand*writing.  (n)  So  the  production  of  the  cap- 
tain of  the  ship,  who  proved  that  the  bill  of  lading  was  signed  by 
htm,  and  that  he  had  the  goods  on  board  is  clearly  sufficient,  (o)  A 
bill  of  lading  is  the  usual  symbol  of  the  property  in  the  goods  ; 
where  a  consignee  is  named  in  it,  he  must  be  taken  to  be  the  benefi- 
cial owner ;  if  the  goods  be  deliverable  to  the  consignor  or  his  as- 
signs, the  indorsement  and  delivery  of  the  bill  of  lading  prima  facie 
convey  the  whole  property  in  the  goods,  {p)  If  the  bill  of  lading 
be  indorsed  by  the  consignor,  the  indorsement  must  be  proved. 
When  it  is  not  indorsed,  the  master  should  be  produced,  or  his  hand- 
writing proved.  Where  the  master  is  dead  at  the  time  of  the  trial, 
proof  of  his  death,  and  of  his  hand-writing  to  the  bill  of  lading,  ap- 
pears to  be  sufficient  evidence  of  the  interest,  and  of  the  shipment 
of  the  goods  on  board,  (q)  although,  if  he  guards  his  acknowledg- 
ment by  the  words  ^^  contents  unknown  "  in  the  margin,  the  bill  of 
lading  is  obviously  not  evidence  either  of  the  quantity  of  the  goods 
or  the  property  in  the  consignee,  (r)  So  the  bill  of  lading  is  evi- 
dence of  the  property  in  the  goods  on  proof  of  the  master's  signa- 
ture, though  he  may  be  alive.     But  it  is  not  evidence  of  the  ihip-' 

(k)   Ritchie  V  St   Barbe,  4  Taunt  768.  (n)  Russell  ▼  Bock  en,  2  Stra  1 IS7. 

Vide  6  Geo  4  c  110  s  37  et  seq.  (o)  M* Andrew  v  Bell,  1  Esp  Hep  373. 

(i)  Robertson  and  Others  v  French,  4  There  is  a  stamp  duty  of  3«.  on  a  bill  of 

East,  130.  lading  of  ssoodn  exported  or  carried  coasU 

0')  6  Geo  4  c  110 143,    V  4  Campb  90.  wise,  55  Geo  3  c  184.     Sched  Part  I. 

as  to  secondary  evidence.  Vide  5  Taunt  533. 

{k)  Woodward  V  Larking,  3  Esp  Rep  (p)  Hibbert  v  Carter,  1  T  R  74.     Cald- 

tS6.    1  R  &  M  66.    6  Esp  47.     1  Moore,  well  v  Ball,  1  T  R  905.    2  id  63.    6  East, 

174.  SI.     1  H  Bl  357. 

(0  Tullocb  vBoyd,  1  Holt,  487.  (q)  Haddon  v  Parry,  3  Taunt  303. 

(m)  2  Burr  1171.  (r)  Id  ibid. 
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went  of  the  gooda,  if  he  be  alive ;  («)  he  himself  should  be  produced, 
or  the  mate,  or  some  party  acquainted  *with  the  fact,  will  be  a  pro- 
per witness  to  prove  the  shipment.  To  prove  a  shipment  of  goods, 
a  copy  of  an  official  paper,  containing  an  account  of  the  cargo  of  a 
ship  (the  original  having  been  made  in  pursuance  of  an  act  of  par- 
liament by  an  officer  of  the  customs,  and  lodged  there  as  an  official 
document),  appears  to  be  good  proof  that  the  property  insured  waa 
put  on  board,  (t)  A  bill  of  lading,  though  a  usual,  is  not  a  neces- 
sary document  on  the  shipment  of  goods  ;  and,  althoii^h  the  bill  of 
lading  may  be  unstamped,  other  evidence  of  the  title  to  the  goods 
may  be  adduced,  (u) 

When  the  policy  is  on  freight,  evidence  must  be  given  that  the 
right  to  freight  had  attached  by  reason  of  some  goods  having  beea 
put  on  board,  or  that  there  was  an  inception  of  the  right  to  freight 
under  a  charter  party,  or  some  other  express  or  implied  contract.  («) 
And  the  insured  cannot  recover  for  the  whole  freight  even  under  a 
valued  policy,  where  only  part  of  the  goods  had  jieenput  on  board, 
and  no  inchoate  right  to  freight  had  arisen  under  a  charter-party  or 
other  contract. 

3.  In  the  case  of  a  supposed  loss  at  sea,  there  must  be  some  evi- 
dence of  the  ship^s  sailing  upon  the  voyage  mentioned  in  the  policy. 
For  this  purpose,  proof  of  a  particular  destination  by  charter-party, 
would  be  a  ground  for  presuming  that  it  was  the  chartered  voyage  on 
which  the  ship  sailed ;  or  the  proof  of  clearing  out  for  a  particular 
port  would  afford  a  presumption  that  she  set  sail  for  that  port  when 
she  dropped  from  her  moorings,  (y)  In  the  case  of  Cohen  v.  Hm^ 
ley^  (z)  where  it  was  necessary  to  prove  the  sailing  of  a  ^hip  from 
Portsmouth  to  Quebec^  the  counsel  for  the  plaintiff  offered  in  evidence 
the  convoy  bond,  executed  at  the  custom  house  by  the  captain  and 
by  the  plaintiff  as  owner,  at  the  foot  of  which  there  was  a  memoran- 
dum of  ^^  convoy  bond  for  Quebec ;"  and  an  officer  of  the  customs 
further  proved,  that  a  certificate  and  other  papers  for  a  voyage  to 
Quebec  would,  in  the  regular  course  of  office,  be  delivered  to  the 
captain  before  he  sailed  :  this  was  held  sufficient  proof  that  the  voy- 
age, on  which  *the  ship  sailed,  was  the  voyage  insured.  And  a 
licence  to  carry  a  cai^o  to  the  place  of  destination  mentioned  in  the 
policy,  is  evidence  to  the  same  effects  (a) 

4.  When  it  becomes  necessary  to  prove  a  licence^  the  original 
document  roust  be  produced,  if  in  existence  ;  or  in  case  of  loss, 
proof  of  the  loss  must  be  adduced,  and  secondary  evidence 
given  of  the  contents  of  the  instrument  And  in  the  case 
of  a  licence  granted  by  the  governor  of  a  settlement  in  foreign 
parts,  proof  by  the  governor's  secretary  that  the  licence  had 
been  returned,  and  that  he  believed  he  had  thrown  it  aside 
amongst     the    waste    papers    of  his    office,    having    afterward 

(«)  Dickenson  v  Lodge,    1  Stark  Rep  Bo8&  Pul  MS.     1  Ry&M  353. 

92S.  (x)  1  M  &  S  313.    Ante,  44,  45. 

(t)  Johnson  ▼  Ward,  6  Esp  47.    Man  (y)  8  Campb  5S.  what-not  sufficient,  1 

Diff  S  ed  181.     1  R  &  M  66.  R  &  M  133. 

(u)    Davis  ▼  Reynolds,    1  Stark  Rep  (t)  8  Campb  51.    2  Phil  Ev  56. 

115.    Vide  8  Stark  877.    7TR841.     1  (a)  Marehall  v  Parker,  8  Campb  69. 
East,  58  a.    3  Esp  213.    6  T  R  45.    8 
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searched  for  it,  and  believing  that  he  had  not  found  it,  this  was 
considered  probable  evidence  of  the  loss  of  the  licence,  so  as  to 
lei  in  parol  evidence  of  its  contents ;  the  paper  having  been 
considered  of  no  use  after  its  return,  and  the  witness's  attention  not 
having  been  called  to  the  circumstances,  (b)  And  the  witness 
may  speak  to  the  contents  of  the  licence  from  memory,  though  he 
had  made  an  entry  of  it  in  his  memorandum  book  for  the  private 
information  of  himself  and  his  governor,  which  book  was  not 
produced,  he  having  given  it  to  the  governor,  who  had  gone 
abroad  without  returniog  it  to  him;  for  such  book,  if  in  Court, 
would  not  have  been  evidence  perse;  but  OAld  only  have  bee|;L 
used  by  the  witness  to  refresh  his  memory,  (c)  Secondary  evi- 
dence of  a  lost  instrument  may  be  given  by  an  examined  copy, 
if  there  t>e  one,  or  if  there  be  not,  by  the  parol  testimony  of  a 
witness,  {d)  In  the  case  of  a  licence  granted  in  this  country,  it 
is  to  be  proved  in  case  of  loss,  by  the  register  preserved  at  the 
office  of  the  secretary  of  state,  and  parol  evidence  of  it  is  not  ad- 
missible, as  a  better  medium  of  proof  can  be  attained,  (e)  The 
evidence,  therefore,  consists  of  proof  of  the  loss  of  the  document, 
and  of  examined  copies  of  the  order  in  council  for  granting  the 
licence,  and  the  copy  of  the  licence  preserved  in  the  secretary  of 
state's  office.  (/)  But  with  regard  to  goods  prohibited  by  act  of 
parliament  to  be  exported  without  licence,  on  proof  that  they 
*weie  duly  entered  for  exportation  at  the  custom-house,  it  will  be 
presumed  that  they  were  duly  licenced,  (g)  When  a  licence  is 
necessary,  some  evidence  to  connect  the  plaintiff  with  it,  is  in 
general  necessary,  if  it  be  not  granted  to  him.  (h)  This  may  be 
done  by  shewing  that  the  party  who  obtained  it,  was  his  agent, 
or  other  like  proof.  An  entry  of  the  deceased  clerk  of  a  merchant 
in  the  letter  book,  has  been  received  as  evidence  of  the  trans- 
mission of  a  licence,  on  proof  that  it  was  done  according  to  the 
usual  course  of  business  in  the  merchant's  counting-house,  (i) 

5.  The  compliance  with  affirmative  warranties  must  be  proved. 
In  order  to  prove  a  warranty,  that  a  ship  insured,  was  of  a  parti- 
cular nation,  proof  of  her  carrying  the  flag  of  that  nation 
at  times  when  she  was  free  from  all  danger  of  capture,  and 
that  the  captain  addressed  himself  to  the  consul  of  that  na- 
tion in  a  foreign  port,  is  prima  facie  evidence  of  the  truth  of 
the  fact  warranted,  (k)  The  circumstance  of  her  carrying  such 
colours  merely  at  the  time  of  capture,  would  have  very  little 
weight,  as  in  the  moment  of  danger  any  strange  flag  might  be 
hoisted  for  the  purpose  of  deception :  it  is  the  fact  of  her  carry- 
ing them  at  other  times,  when  she  was  in  a  state  of  security,  that 
gtv*.  s   weight  and  importance   to  the  evidence.     When  the  ship  is 

(6)  Kensinffton  r  Inglts,    8  East,  273.    the  Qazetlo,  Id   ihi.l.     1  rhil  Ev  6tli  ed 
Vide  Brewster  V  Sewell,  3B  &  A  296.  387,  or  war  by  pul>lic  notoriety,  Id  iliid. 

(c)  Kensington  v  In^lis,  8  East,  273.  (A)  Robinson  v  Morris,   5  Taunt  720. 

(d)  2  Atk  71.      1  Esp  Rep  409.      1     ante,  8,  9.     i  Stark  222. 

Campb  501,  192.     1  Stark  167.  (i)  Hagcdorn  v  Rciil,  3  Campb  379. 

(e)  Rhind  v  Wilkinson,  2  Taunt  237.        (it)  Arcangulo  v  Thompson,  2  Campb 
y  48  Geo  3  c  126  8  2.  620 ;  as  to  shipping  entry  beincr  evidence 

(/)  Eyrev  Palsgrave,  2  Campb  605.         of  time  of  sailing,  Hughes  v  WilsoD,  1 
(jg)  Van  Omeron  v  Dorwick,  S  Campb    Stark  180. 
4  4.    A  proclamation  may  b«  proved  by 
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warranted  to  sail  with  tcwcay^  the  compliance  with  the  warranty 
will  be  presumed,  if  that  was  required  by  the  provision  of  the 
law  ;  (J)  any  evidence  to  the  contrary,  must  therefore  be  given  by 
the  insurers.  The  official  letter  of  the  commander  of  a  convoy  to 
the  Admiralty,  at  the  end  of  the  voyage,  seems  to  be  good  evi* 
denee  of  the  facts  there  stated  respecting  the  convoy,  (m)  The 
Ic^-book  of  the  ship  of  war,  seems  also  to  be  good  evidence  of  the 
time  of  sailing  of  the  ship  under  convoy,  (n)  The  instances  in 
which  warranties  are  considered  as  complied  with,  or  in  which, 
on  the  other  hand,  they  are  regarded  as  being  violated,  have  been 
already  detailed  in  the  Chapter  on  warranties.  In  an  action  on  a 
^policy  on  a  ship  at  and  from  Hamburgh,  with  a  warranty  that  a 
ship  was  in  port  on  a  given  antecedent  day,  the  meaning  is,  that 
she  was  safe  in  the  port  of  Hamburgh  on  that  day  ;  evidence  that 
she  was  safe  in  any  other  port,  will  not  satisfy  the  warranty,  (o) 

6.  The  proof  of  the  loss  must  correspond  with  the  averments 
in  the  declaration.  Evidence  of  a  loss  of  one  nature  cannot  be 
given  under  a  count  which  alleges  a  loss  of  a  different  descrip- 
tion, (p)  And  the  captain's  protest  is  not  evidence  of  the  facts 
stated  in  it :  *the  captain  himself  must  be  produced.  Nor  will  the 
circumstance  of  the  plaintiff's  agent  having  shewn  the  protest 
containing  an  account  of  the  loss  to  the  defendant,  and  demanded 
payment,  entitle  the  defendant  to  read  the  protest  in  evidence  in 
an  action  on  the  policy,  (q)  But  if  the  protest  has  been  adopted 
by  the  plaintiff  as  his  own  statement,  it  will  of  course  be  evidence 
against  him  on  the  footing  of  an  admission,  or  it  may  be  admismble 
as  evidence  for  the  purpose  of  contradicting  the  captain,  or  dis- 
crediting his  testimony.  The  instances  in  which  the  insurer  is 
liable  for  a  loss  by  the  peril  of  the  sea  or  other  causes,  have  been 
already  stated,  (r)  A  loss  by  the  perils  of  the  sea  is,  in  general, 
a  matter  of  fact  to  be  proved  by  witnesses.  A  loss  occasioned  by 
the  expense  of  salvage,  may  be  given  in  evidence  under  a  general 
allegation  that  the  ship  was  sunk,  and  the  goods  spoiled.  (9)  But 
salvage  payable  under  the  decree  of  a  Court  of  Admiralty,  must 
be  proved  by  regular  evidence  of  the  judgment  of  that  court,  (t) 
We  may  remember  that  wages  and  provisions  expended  during  a 
detention,  have  been  held  not  to  be  recoverable  under  a  policy  on 
the  ship  and  goods,  (u)  And  that  the  insured  on  goods  in  an  open 
policy,  cannot  recover  in  respect  of  the  expences  of  their  freight,  (s) 
In  the  case  of  a  ship's  not  having  been  heard  of  for  a  considerable 
time,  a  loss  may,  as  already  mentioned,  be  presumed,  (y)  [The 
loss  may  also  be  proved  to  have  taken  place  within  the  requinte  pe- 
riod by  circumstances.     (7  B.  &  C.  14.)]     In  the  case  of  capture. 


(2)  Thornton  ▼  Lane,  4  Campb  231.  (a)  Cary  y  King,  Hardw  Rep  304. 

(m)  Watson  v  Kiog,  4  Campb  275.  (0  Thelluson  v  Sbeddon,  2  New  Rep 

(n)  D'lBraeli  v  Jowett,  1  Eep  Rep  427,  229. 

and  see  6  id  47.     1  R  &  M  66.  (u)  Fletcher  v  Poole,  Park,  89.    Eden  ▼ 

(0)  Colly  and  Others  y  Hunter,  1  M  &  Poole,  Id  91.     Robertson  v  Ewer,  1  T  R 

M  81.  127. 

(p)  Kulen  Kempe  y  Vigne,  1  T  R  304.  (»)  Baillie  v  Modigliani,  Park,  90. 

Cq)  Senat  y  Porter,  7  T  R  158.  (y)  Ante,  221.    Koster  y  Innea,  1  R  Ic 

(r)  Ante,  217.  M  333.    KoBter  v  Reid,  6  B  &  C  19. 
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an  entry  in  LioytP$  books,  stating  the  capture,  is  good  evidence  of 
the  fact,  as  against  the  ^defendant,  a  subscriber  to  LlaytPsy  and  in 
the  habit  of  examining  their  books  ;  but  it  is  not  notice  to  the  de- 
fendant, within  the  meaning  of  a  clause  which  required  payment 
within  a  certain  time  after  notice,  (z)  When  the  ship  has  been  con- 
demned in  a  Court  of  Admiralty,  duly  constituted,  this  sentence 
will  be  good  evidence  after  proof  has  been  given  of  the  capture ;  the 
sentence  is  not  evideuce  of  the  capture,  but  it  is  evidence  of  the 
grounds  on  which  the  condemnation  proceeded,  (a)  And  we  have 
already  seen  that  the  condemnation  of  the  property  insured  as  ene- 
my's property,  by  the  sentence  of  a  Court  of  Admiralty,  duly  con- 
'stituted,  (ft)  afifords  conclusive  evidence  against  a  warranty  of 
neutrality,  (c)  It  is  evidence  of  the  grounds  on  which  the  con- 
demnation proceeded,  so  far  as  they  are  within  the  province  of 
the  Court's  jurisdiction  ;  but  not  of  matters  to  be  collected  by  in- 
ference from  the  judgment,  (d)  The  sentence  of  a  Court  must  be 
proved  in  the  case  of  a  claim  arising  under  it.  Thus,  in  a  case  of 
capture,  followed  by  re-capture,  upon  which  proceedings  were  had 
in  the  Admiralty  Court,  he  cannot  recover  without  proof  of  the 
proceedings  of  that  Court  under  seal,  although  he  only  claims  the 
amount  of  the  salvage,  proceedings,  and  sale.  For,  in  general, 
nothing  which  depends  upon  the  proceedings  of  a  Court  can  be 
proved  by  parol  testimony,  (e)  The  decree  of  a  foreign  court  is, 
in  general,  proved  by  its  production,  and  proof  of  the  authenticity 
of  the  seal,  and  of  the  judge's  signature.  If  a  colonial  court 
possess  a  seal,  it  ought  to  be  made  use  of  for  the  purpose  of  au« 
thenticating  its  judgments,  although  it  may  be  so  much  worn  as 
no  longer  to  make  any  impression.  (/)  And  the  seal  must  be 
proved  to  authenticate  the  judgnaent,  or  evidence  must  be  given 
that  the  Court  has  no  seal;  and  then,  the  judgment  may  be 
proved  by  evidence  of  the  judge's  signature,  (g)  An  exempli- 
fication of  a  foreign  judgment,  that  is,  a  copy  authenticated 
under  the  seal  of  the  court,  is  evidence  of  the  judgment  in 
*the  courts  of  this  country ;  but  a  document  purporting  to  be  a, 
copy  of  a  judgment  made  by  the  officer  of  the  court,  is  not  admissi- 
ble, {h)  Nor  is  the  copy  of  a  sentence  of  condemnation  of  a  ship 
or  cargo  in  a  foreign  Admiralty  Court  made  evidence  for  the  under- 
writers, by  being  handed  over  to  them  by  the  insured,  together  with 
other  papers,  to  satbfy  them  of  the  loss,  (i)  And  under  a  rule  of 
court,  for  admitting  a  notarial  copy  of  the  condemnation  of  a  vessel 

(t)  Abel  V  PotU,  3  Esp  848.    Vide  1  (/)  Cavan  ▼  Stewart,  1  Stark  Rep  585. 

Pbil  Gv  6th  ed  395.    Where  the  position  (g)  Alves  ▼  Banbury,  4  Campb  28.    3 

is  general,  without  stating  the  defendant  East,  221.     1  Campb  63. 

to  have  been  a  subscriber  at  Lloyd's.  (h)    Appleton    ▼    Lord    Braybrook,    9 

(«)  Marshall  V  Parker,' 2  Campb  19.  SUrk  6.    Black  v    Lord    Braybrook,    8 

(b)  Ante,  313.  Stark  11.      Even  the  handwriting  of  the 

(e)  Ante,  312.    It  does  not  of  course  chief  clerk  does  not  seem  to  have  beer^ 

disprove  that  the  loss  was  owing  to  the  proved.    Office  copies  in  this  country  are 

captain's  barratry,  Goldsmidt    v    Wiiit-  in  general  only  receivable    in   the  same 

more,  3  Taunt  508.  court ;  there  must  be  examined  copies  in 

{d)  7T  R  583.  another  court.  Vide  Mackenzie  v  Hudson' 

U)  TheUusson  and  Others  v  Bheddon,  1  D  &  R  159. 

8  New  Rep  888.  (i)  FUndt  v  Atkins,  3  Camp  815. 
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ID  evidence^  such  copy  only  establishes  the  fact  of  the  condemna* 
lion,  and  is  not  evidence  of  the  particular  defects  upon  which  the 
condemnation  purports  to  be  grounded,  (fc)  It  may  be  added,  that 
when  the  law  of  a  foreign  state  comes  in  question,  it  must,  if  in 
writing,  be  proved  by  a  copy  of  the  writing  ;  (1)  if  it  be  verbal,  it 
must  be  proved  by  u  witness  of  competent  knowledge,  (m)  The 
commercial  regulations  and  acts  of  state  of  a  foreign  government 
are  provable  by  copies  properly  authenticated.  («)  To  support  an 
averment  that  the  ship  with  the  goods  on  board  was  arrested  by. the 
persons  exercising  the  powers  of  government,  and  the  goods  detain* 
ed,  seized,  and  confiscated,  it  is  sufficient  to  shew  that  the  goods 
were  forcibly  taken  from  on  board  the  ship  by  the  persons  exercbtng^ 
the  powers  of  government  without  putting  in  any  sentence  of  con- 
demnation, (o)  As  barratry  is  in  the  nature  of  a  crime,  a  k>ss  by 
barratry  cannot  be  presumed,  {p)  Some  positive  evidence  of  fraud 
or  gross  malversation  must  be  adduced — the  case  must  not  be  left  ki 
doubt,  {q)  But  this  does  not  mean  that  there  roust  be  an  actual 
eye-witness  to  the  fact ;  it  may  be  decided  by  reasonable  evidence 
of  the  circumstances,  (r) 

With  regard  to  the  amount  of  the  loss,  the  certificate  of  a  British 
*y ice-Consul  abroad,  under  whose  inspection  damaged  gooda  were 
sold  according  to  the  law  of  the  country,  cannot  b^  admitted  in  cyi- 
dence  to  prove  that  damage,  (s)  A  certificate  of  the  agent  belongs 
ing  to  Uoyd^Sy  resident  in  foreign  parts,  is  no  evidence  to  prove  the 
amount  of  damage  which  goods  sustained  by  the  perils  of  the  sea, 
although  the  defendant  was  a  subscriber  at  Lloyd's,  (t)  For  the 
agent  is  not  employed  to  grant  a  certificate  of  ihe  loss,  but  on  the 
contrary,  in  the  appointment  by  the  committee  at  Lloyd's,  be  » 
spoken  of  as  one  whose  co-operation  will  facilitate  the  settlement  of 
loss  or  average,  not  as  having  authority  to  settle  it  himself;  be  is 
moreover  required  not  to  accept  an  abandonment  of  ship  or  goods 
as  the  representative  of  the  underwriters.  When  a  ship  baring  re- 
ceived damage  by  striking  on  a  rock,  was  capable  of  being  repaired» 
but,  through  the  negligence  of  the  resident  owners  at  the  place, 
was  condemned  and  sold  by  the  captain  for  firewood,  the  insurers 
were  held  not  to  be  liable  for  a  total  loss ;  and  the  jury  having  ibuod 
that  the  ship  had  sustained  a  partial  loss,  but  to  what  amount  there 
was  no  evidence,  the  plaintiff  was  considered  entitled  to  a  verdict 
with  nominal  damages,  (u)  It  seems  that  if  the  plaintiff  bas  evi- 
dently sustained  some  damage,  and  the  jury  being  unaUe  U^  ascer- 

(fc)  Wright  V  Barnard,  2  Esp  Rep  700.  (p)  Everth  v  Hannaiu,  STauot  374.     % 

(0  3  Esp  58.     4  Campb  155.    1  Catnpb  Marsh,  72. 

66  note.  {q)  Bradford  v  Lety,  1  R  &  M  331. 

(m)  \  Campb  65,  66.  (r)  Hucks  v  Thornton,  1  Holt,  30- 

{n\  PhilEvPart2ch8.  (s)    Waldon   and  Other  t  CoonAe,  3 

(o)  Carruthers  v  Gray,   3  Camnb  142.  Taunt  162. 

15  East,  35  SC.     Cluesi ion   whether  lo-^s  (<)  Drake  v  aMarryatt,  1  B  &  C  475.     2 

in  port  of  discharge,  or  purpose  for  M'hich  D&.R  696  sod  vide  Read  r  Bonham,  3 

ahip  staid  must  bo  decided  by  the  evidence  Bro  &  Bing  147. 

of  her  intentions.    3  Taunt  500.  4  Id  G62.  («)  Tanner  v  Bennett,  1  R  fcM  182. 

Id  511,  517.  1  Dow  Rep  207. 
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tain  the  amonnt)  find  a  yerdict  for  the  defendant,  the  court  will  per- 
mit the  plaintiff  to  enter  n  verdict  for  nominal  damages,  (x) 

7.  The  proofs  which  may  be  required  from  the  underwriters 
are  as  various  as  the  matters  of  defence  out  of  which  they  arise. 
The  mode  of  proving  the  case  on  the  part  of  the  insured  most  usu-> 
ally  suggests  the  species  of  evidence  to  be  adduced  on  the  pact 
of  the  insurer.  Evidence  of  misrepresentation  or  undue  conceal- 
ment,— of  the  illegality  of  the  voyage, — of  the  want  of  interest, — 
of  the  non-compliance  with  warranties, — all  these  andthe  various 
other  grounds  of  avoiding  a  policy  will  be  required  to  be  strictly 
made  out  in  proof  if  intended  to  be  relied  upon.  We  may  re- 
member that  a  representation  made  to  the  llrst  underwriter  on  a 
policy  enures  for  the  benefit  of  any  one  who  may  sign  it  after- 
wards, but  this  rule  -  extends  only  to  representations  made  to  the 
*fir8t  underwriter,  not  to  those  made  to  one  who  signs  in  the  second 
or  third  place:  nor  can  an  underwriter  be  charged,  by  means  of 
representations  made  to  a  former  one,  although  he  may  take  the 
benefit  of  them,  (y) 

On  a  question  concerning  the  materiality  of  a  concealmenty  Lord 
C.  J.  Gibbs  was  of  opinion,  that  the  evidence  of  underwriters  who 
were  called  to  give  their  opinion  of  the  materiality  of  certain  ru- 
mours, and  of  the  effect  which  they  would  have  had  upon  the  pre- 
mium ought  not  to  be  admitted.  He  said  it  was  the  province  of  a 
jury  and  not  of  individual  underwriters  to  decide  what  facts  ought 
to  be  communicated.  It  was  not  a  question  of  science,  in  which 
scientific  men  would  mostly  think  alike  ;  but  a  question  of  opinion 
liable  to  be  governed  by  fancy,  and  in  which  the  diversity  might  be 
endless.  Such  evidence  (he  said)  leads  to  notliing  satisfactory,  and 
ought  on  that  ground  to  be  rejected.  If  a  communication  of  cer- 
tain facts  would,  in  the  minds  of  reasonable  men,  have  made  an  im- 
pression afiecting  the  magnitude  of  the  risk  in  which  they  were  in- 
vited to  engage,  they  ought  to  have  been  communicated,  (z)  How- 
ever the  reasoning  of  the  learned  judge, — that  the  question  whether 
the  communication  of  the  intelligence  would  have  affected  the  pre- 
mium or  not, — was  not  a  matter  of  science  but  of  opinion,  can 
scarcely  be  applicable  to  every  question  of  this  nature  ;  since  it  may 
be  presumed  that,  in  many  instances,  the  conduct  of  insurers  is  go- 
verned by  some  definite  rule  with  regard  to  the  premium,  either 
adopted  on  the  authority  of  usage,  or  founded  on  rational  expe- 
rience, which  may  be  extremely  useful  in  guiding  the  inquiries  of 
courts  of  justice.  In  a  recent  case  a  witness  was  allowed  to  be  ex- 
amined as  to  the  question  whether  particular  facts,  if  disclosed  to 
the  underwriter,  would  in  the  opinion  of  the  witness,  as  a  matter  of 
judgment,  make  a  difference  as  to  the  amount  of  the  premium.  He 
was  not  indeed  allowed  to  be  asked  what  would  be  the  probable 
course  of  his  own  conduct  in  a  paiticular  case,  (a) 

The  unseaworthiness  of  the  ship  may  afibrd  another  ground  of 
objection  to  the  claim  of  the  insured.  Upon  a  question  of  *unsea- 
worthiness  after  the  evidence  of  persons  who  have  examined  her 

(x)  Feize  V  Thompson,  1  Taunt  12J.         Holt,  £83. 

iy)  Pawson  v  Watson,  Cowp  789.  (a)  Bcrthon  and  Other  v  Loughraaa,  2 

(z)   Durrell  and  Oihcis  v  Bederly,   1     Stark  258. 
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conditioDy  experienced  shipwrights^  who  never  saw  her  may  he  call- 
ed upon  to  say  whether,  upon  the  facts  sworn  to,  she  was  in  their 
opinion  seaworthy  or  not.  (fr)  And  it  seems  that  this  evidence  of 
judgment  or  opinion  may  be  given,  although  the  parties  making  the 
statement  are  not  examined  at  the  trial. 

[It  is  usual,  in  this  country,  to  insert  in  the  policy  a  condition  or 
agreement,  that  if  the  vessel  upon  a  regular  survey,  should  be  pro- 
nounced unseaworthy,  by  reason  of  her  being  rotten  or  unsound, 
the  insurers  are  not  liable.  This  clause  is  peculiar  to  the  United 
States.  %  Hall's  Sup.  C.  Rep.  98.  The  parties  having  agreed 
upon  a  survey*  as  evidence  on  the  question  of  seaworthiness,  the 
declaration  or  adjudication  of  the  surveyors  is  conclusive.  No  other 
evidence  is  admissible  to  contradict  this  document,  ib. 

The  case  of  Dorr  v.  The  Pac.  Ins.  Co.  [7  Wheaton,  582,]  puts  at 
rest  the  questions,  Whether  the  survey  is  a  bar  to  the  action,  or  only 
prima  facie  evidence,  and  whether  the  survey  at  an  intermediate  port 
is  conclusive  upon  the  point  of  original  unsoundness  or  relates  to 
the  time  it  is  made.  The  Court  held,  that  a  state  of  rottenness 
ascertained  at  any  stage  of  the  voyage  by  a  survey  was  conclusive 
between  the  parties  to  show  original  unsoundness.  No  form  of  ex- 
pression is  necessary,  it  is  sufficient  if  the  surveyors  declare  their 
opinion  and  pronounce  the  disabilty  of  the  ship  and  show  the  cause 
of  it  to  be  rot,  and  not  injuries  from  disaster.  t6.  See  also  Brand. 
V.  The  Nat.  Ins.  Co.,  20  John.  R.  328.     3  Cowen's  R.  96.] 

8.  When  a  question  arises  concerning  the  competency  of  a  wit- 
ness, objected  to  as  interested,  the  question  is  to  be  determined  by 
the  situation  of  the  parties  on  the  record,  and  by  the  consideration 
whether  the  witness  would  gain  or  lose  by  the  event  of  the  trial, 
and  the  verdict  in  the  cause.  One  underwriter  may  be  a  witness 
for  the  defendant  in  an  action  against  another  underwriter,  because 
the  witness  could  not  receive  either  benefit  or  prejudice  from  the 
verdict  in  the  action,  (c)  And  a  broker  who  underwrites  a  policy, 
after  getting  it  subscribed  by  others,  is  a  competent  witness  for  the 
defendant  in  an  action  against  any  of  those  who  underwrote  before 
him.  So  where  he  has  engaged  to  contribute  to  the  defendant's 
costs,  and  has  an  action  depending  against  himself  on  the  same  po- 
licy, and  has  joined  as  a  plaintiff  in  a  bill  in  equity  for  a  discovery,  the 
objections  arising  from  these  circumstances  may  be  removed  by  the 
defendant's  releasing  him  from  any  contribution  to  the  costs  in  law 
or  equity,  and  by  an  offer  by  himself  and  the  defendant  to  pay  the 
costs  in  equity,  and  dismiss  the  bill  as  to  them,  (d)  Where  a  wit- 
ness has  become  bail  for  the  defendant,  or  has  paid  the  amount  of  a 
loss  on  condition  of  being  repaid  in  the  event  of  the  action  failing, 
a  person  so  situated  has  a  clear  interest  in  defeating  the  action,  and 
cannot  be  a  witness  for  the  defendant.  And  where  an  underwriter, 
who  had  been  paid  the  amount  of  a  loss  on  condition  of  being  re- 
paid, if  the  policy  turned  out  to  be  invalid,  was  offered  to  prove  that 

{h)  Beckwith  and  Other  v  Sydebotham,  Bing   258.    5  B  &  C  388,  formerly  ruled 

1  Campb  117.  aliter.     1  T  R  303.     B  N  P  383. 

(0  Bent  V  Baker  and  OUier,  3  T  R  27.  (d)  Bent  v  Baker  and  Other,  3  T  R  27. 
Hunter  r  King,  4  Bam  &  Aid  209.    1 
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a  material  letter  had  been  concealed  on  effecting  the  policy ;  this 
witness  seems  to  have  been  inadmissible,  being  as  much  interested  as 
if  be  had  entered  into  a  consolidation  rule,  (e)  For  the  pendency  of 
a  *8Qit  cannot  prevent  third  persons  from  transacting  business  bona 
fide  with  one  of  the  parties  ;  and  if  an  interest  in  the  event  of  a 
suit  is  thereby  acquired,  the  common  consequence  of  law  must 
follow,  that  the  person  so  interested  cannot  be  examined  as  a  wit*- 
ness  for  that  party  from  whose  success  he  will  necessarily  derive 
an  advantage.  It  would  be  otherwise  if  the  witness  had  once  paid 
the  amount  of  his  subscription  unconditionally ;  for  then,  even  a 
promise  to  repay  him,  if  he  had  due  knowledge  of  the  facts,  would 
be  invalid.  (/)  Nor  would  the  witness  be  disqualified  by  having 
laid  a  wager  on  the  event  of  the  cause  ;  or  by  any  other  fraudulent 
or  illegal  bargain  for  the  purpose  of  excluding  his  testimony,  {g) 
The  owner  of  a  ship  is  incompetent  in  an  action  on  a  policy  on 
goods,  to  prove  on  behalf  of  the  insured  that  the  ship  was  sea- 
worthy. (A)  The  reason  is,  as  already  mentioned,  that  be  is  in- 
terested in  the  result  of  the  action  ;  for  if  the  ship  were  not  sea- 
worthy, he  would  be  liable  to  an  action  at  the  suit  of  the  owner  of 
the  goods,  in  which  the  costs  of  the  action  on  the  policy  might  be 
recovered  as  special  damage.  For  the  same  reason,  a  master  or 
part  owner  is  incompetent  to  disprove  a  deviation  in  an  action  on 
a  policy  on  goods,  (t)  The  master  cannot  be  examined  on  the 
part  of  the  underwriters  to  disprove  the  commission  of  barratry, 
by  shewing  that  he  acted  with  the  owner's  consent ;  for  if  he  were 
guilty  of  barratry,  the  underwriters  would  have  a  remedy  over 
against  him  for  the  damages  sustained.  (A:)  Lord  Kenyon,  indeed, 
observed  that  he  was  not  aware  of  any  action  of  that  nature 
having  been  brought ;  but  he  conceived,  that  when  a  man  acted 
contrary  to  his  duty,  whereby  another  received  a  damage,  or  was 
rendered  responsible  or  liable  to  damages,  he  might  maintain 
an  action  ex  delicto  against  the  party  who  had  so  subjected  him, 
and  that  the  captain  had  a  duty  to  perform,  as  well  towards  the 
underwriters  as  towards  the  owners  and  freighters.  But  the  mas- 
ter and  part-owner  of  a  ship  is  competent  in  an  action  on  a  po- 
licy on  goods,  to  prove  the  origip^l  destination  of  the  vessel,  (l) 
A  release  to  the  captain  and  rest  of  the  crew  of  a  vessel,  was  held 
^sufficient  with  one  stamp,  in  the  case  of  a  joint  tort ;  the  captain's 
name  standing  first,  and  the  release  being  first  tendered  to  him.  (m) 
The  letters  of  a  master  and  part  owner,  written  in  the  course  of  the 
voyage,  were  admitted  on  appeal,  having  been  relied  upon  in  court 
below  in  Scotland.     2  Dow.  376.     So  letters  from  consignees,  and 

(t)  Forrester  and  Other   v    Pigou,    3  C  J.    Morish  y  Foote,  S  Taunt  457.    fi 

Caropb  380,  which  appears  to  have  been  Phil  Ev  61. 

the  second  trial  of  the  case  reported.  1  M  (t)  De  Symonds  v  De  la  Coar,  S  New 

&  S  9.     Vide  3  T  R  27,  per  Ashhurst,  J.,  Rep  374. 

and    Lord  Kenyon.     As  to  cons.  Vide  (k)  Bird  v  Thompson,  1  Esp  Rep  339. 

ante,  477.    6  M  &  S  107.  (2)  De  Symonds  y  De  la  Coar,  8  New 

(f)  Bilbie  v  Lanley,  9  East,  469.  Rep  374. 

(i)  Forrester  v  Pigou,  1  M  &  S  9.    1  (m)    Perry  ▼  Boncbier,    4  Campb  80. 

Btra  652.  Action  aeainst    the   owner   for  running 

(A)  Protheroav  Elton,  Peake  Rep  117,  down  a  ship, 
old  ed  84,  cited  and  approved  by  Gibbs, 

(♦493)  (*494) 
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copy  of  judicial  examioation  of  mastef  held  sufficieat,  without  pro- 
test or  letter  from  the  master.     2  Dow,  5S8 ;  and  see  id.  S45. 

The  TRIAL,  VERDICT,  and  JUDGMENT  in  an  acUon  on  a 
policy  are  governed  by  the  ordinary  rules  of  law.  The  plaintiff 
cannot  recover  interest  upon  the  sum  insured,  (n) 

HAVING  thus  considered  the  ordinary  modes  of  adjusting  claims 
by  means  of  action  or  suit  at  law,  it  may  be  proper  briefly  to  exarn* 
ine  another  mode  by  which  the  adjustment  of  claims  may  come  in 
question,  viz.  by  the  operation  of  a  commission  of  bankruptcy. 
Questions  occur  but  rarely  in  this  mode,  but  it  will  be  proper  to  no- 
tice the  cases  which  have  arisen.  The  recent  statute  6  Greo.  4.  c.  18. 
includes  within  its  operation,  persons  insuring  ships,  or  their  freight, 
or  other  matters  against  perils  of  the  sea,  warehousemen,  wharfin* 
gers,  Slc,  (o)  The  acts  of  bankruptcy  specified  are  stated  to  be,  if 
any  such  trader  shall  depart  this  realm,  or  being  out  of  this  realm, 
shall  remain  abroad,  or  depart  from  his  dwelling-house,  or  otherwise 
absent  himself,  or  begin  to  keep  his  house,  or  suffer  himself  to  be  ar- 
rested for  any  debt  not  due,  or  yield  himself  to  prison,  or  suffer  him- 
self to  be  outlawed,  or  procure  himself  to  be  arrested,  or  his  goods, 
money,  or  chattels  to  be  attached,  sequestered,  or  taken  in  exe- 
cution, or  make  or  cause  to  be  made,  either  within  this  realm  or 
elsewhere,  any  fraudulent  grant  or  conveyance  of  any  of  his  lands, 
tenements,  goods,  or  chattels,  (p)  or  make  or  cause  to  be  made 
any  fraudulent  surrender  of  any  of  his  copyhold  lands  or  tene- 
ments, or  make,  or  cause  to  be  made  any  fraudulent  gift,  delivery, 
or  transfer  of  any  of  his  goods  or  chattels,  (q)  The  adjustment  of 
mutual  claims  is  regulated  by  the  50th  section  of  this  act,  which 
directs,  that  where  there  has  been  mutual  credU  given  by  the 
bankrupt  and  any  other  person,  or  where  there  are  mutual  debts 
between  the  bankrupt  and  any  other  person,  the  commissioners 
*shall  state  the  account  between  them,  and  one  debt  or  demand  (r) 
may  be  set  against  another,  notwithstanding  any  prior  act  of  bank- 
ruptcy committed  by  such  bankrupt  before  the  credit  given  to,  or 
the  debt  contracted  by  him,  and  what  shall  appear  due  on  either 
side  on  the  balance  of  such  accqjunt,  and  no  more,  shall  be  claimed 
or  paid  on  either  side  respectively  ;  and  every  debt  or  demand 
hereby'  made  provable  against  the  estate  of  the  bankrupt,  may  also 
be  set  off  in  manner  aforesaid  against  such  estate,  provided  that 
the  person  claiming  the  benefit  of  such  set  off,  had  not,  when 
such  credit  was  given,  notice  of  an  act  of  bankruptcy  by  such 
bankrupt  committed. 

The  insured  are  entitled  to  claim  against  the  estate  of  the  bank- 
rupt insurer,  although  the  loss  had  not  happened  at  the  time  of 
issuing  the  commission.     The  statute   6  Geo.  4.   expressly  enacts 

(tt)  Kingston  v  M'lntosh,  1  Campb  518.  of  policy,  1  Canipb487. 

S  Campb  427.    Uiggina  ▼  Saigent,  2  B  &  (r)  Tne  word  '  demand'  is  hero  inaert- 

C  343.  edy  which  waa   not    in  the  former   act, 

{oy  Sec  2.  bat  the  term  '  mutaal  credit'  ia  atill  the 

(p)  Vide  as  to  asaignment  of  policies  same.  Tide  5 Taunt 56.    Sid   499.   8  Bre 

on  life,  2  Ball  &  Beattie,  230.    1  Mont  31.  fc  B  89.    5  B  &  A  861.     S  B  &  C  48. 

(q)  Sec  3.    Assignees  entitled  to  benefit 

(♦495) 
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that  **  the  obligee  in  any  bottomry  or  respondentia  bond,  and  the 
assured  in  any  policy  of  insurance  made  upon  good  and  yaluable 
consideration  shall  be  admitted  to  claim,  and  after  the  loss  or  con- 
tingency shall  have  happened,  to  prove  his  debt  or  demand  in  re- 
spect thereof,  and  receive  dividends  with  the  other  creditors,  as  if 
die  loss  or  contingency  had  happened  before  the  issuing  of  the 
commission  against  such  obligor  or  insurer ;  and  that  the  person 
eflfecting  a  policy  on  ship  or  goods  with  any  person  as  a  subscriber 
or  underwriter  becoming  bankrupt,  shall  be  entitled  to  prove  any 
loss  to  which  such  bankrupt  shall  be  liable  in  respect  of  such  sub- 
scription, although  not  beneficially  interested,  in  case  the  persons, 
interested  should  not  be  within  the  United  Kingdom.  {$)  The  in- 
sured, under  this  clause,  is  enabled  to  make  his  claim  immedi- 
ately, and  to  prove  under  the  commission,  when  the  loss  shall 
afterwards  happen,  and  to  receive  a  ratable  dividend  with  the 
other  creditors.  This  shews  two  things,  viz.  first,  that  the 
amount  of  a  loss  is  to  be  settled,  and  allowed  under  a  commission 
of  bankrupt,  although  the  demand  sounds  in  damages  ;  and  se- 
condly, that  the  perfect  and  entire  division  of  the  bankrupt's  es- 
tate must  await  the  event  of  the  voyage  ;  for  the  insured  cannot  * 
*have  a  ratable  dividend,  unless  the  assignees  reserve  a  portion  of 
the  effects  to  answer  a  loss,  on  making  a  distribution  (if  they  do 
make  one,)  before  the  event  of  the  voyage  is  known.  When  the 
party  insured  has  become  bankrupt,  and  an  action  is  brought  by 
his  assignees  upon  a  loss  which  happened  after  the  bankruptcy,  the 
underwriter  may  set  off  a  sum  due  to  him  for  premiums  on  the  bal- 
ance of  accounts  between  the  bankrupt  and  himself,  (t) 

(9)  6  Geo  4  e  16  s  (3.    Vide  Cos  v       (t)  Graham  v  RmeD,  6  M  St  8  498. 
Ldotard,  Dongi  166.  S  Marab  Rep  661. 

(•496) 
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or   INSURANCE   ON  LITB8. 


CHAPTER  I. 

or   THE    CONTRACT,    AND    ITS    INCIDENTS. 

An  insurance  upon  life,  is  a  contract  by  which  the  insurer,  in 
consideration  of  a  premium  proportioned  to  the  age,  health,  and 
other  circumstances  of  tlie  person  whose  life  is  the  object  of  in- 
surance, agrees  to  pay  a  certain  sum  in  the  event  of  his  decease^ 
either,  within  a  certain  fixed  time,  or,  generally,  at  any  indefinite 
period.  The  advantages  resulting  from  this  species  of  insurance, 
when  cflFected  by  a  creditor,  annuitant,  or  dependent,  whose  income 
is  liable  to  be  determined  or  lessened  by  the  death  of  the  person 
whose  life  is  the  object  of  insurance,  are  too  evident  to  require  enu- 
meration. It  may  also,  on  the  other  hand,  when  eflTected  by  mas- 
ters of  families,  or  others  having  persons  dependent  upon  them,  be 
made  a  means  of  securing  a  provision  available  at  their  decease. 
These,  and  other  considerations  of  the  like  nature,  are  said  to  have 
influenced  the  Bishop  of  Oxford^  Sir  T.  Men^  and  some  other 
gentlemen,  to  apply  to  Queen  Anne  to  obtain  a  charter  for  incor- 
porating them  and  their  successors,  whereby  they  might  provide  for 
their  families  in  an  easy  and  beneficial  manner,  and  accordingly  a 
corporation  called  the  Amicable  Society,  was  ^established  in  the 
year  1706,  which  has  been  since  followed  by  several  others  of  a 
like  nature. 

To  prevent  life  insurance  from  being  converted  to  pur* 
Interests  poses  of  useless  or  mischievous  speculation,  it  was  enacted 
by  the  statute  14  Geo.  S.  c.  48.  s.  1.  <*  That  no  insurance  shall  ba 
made  by  any  person  or  persons,  bodies  politic  or  corporate^  on  tha 

(♦4»7)  (♦498) 


OF   THE    CONTEAGT,   AlfD   IT8   IlfCIDEIfTS.  879 

fife  or  liven  of  any  person  or  persons,  or  on  any  other  event  ot 
events  whatsoever,  wherein  the*  person  or  persons,  for  whose  use, 
benefit,  or  on  whose  account,  such  policies  should  be  made,  should 
have  no  interest,  or  by  way  of  gaming  or  wagering ;  and  every  in- 
surance made  contrary  to  the  true  intent  and  meaning  thereof 
should  be  null  and  void  to  all  intents  and  purposes."     And  in  order 
to  enable  insurers  to  ascertain  what  the  interest  of  the  person,  en- 
titled to  the  benefit  of  the  insurance,  really  was,  it  was  further 
enacted  by  the  same  statute,  ^*  that  it  should  not  be  lawful  to  make 
any  policy  or  policies  on  the  life  or  lives  of  any  person  or  persons, 
or  other  event  or  events,  without  inserting  in  such  policy  or  policies 
the  person's  name  interested  therein,  or  for  whose  use,  benefit,  or  on 
whose  account  such  policy  was  so  made  or  underwritten."     The  Sd 
section  enacts,  '^  that  in  all  cases  where  the  insured  had  an  interest 
in  such  life  or  lives,  event  or  events,  no   greater   sum  should  be 
recovered,  or  received  from  the  insurer  or  insurers,  than  the  amount 
or  value  of  the  interest  of  the    insured,  in   such  life  or  lives,  or 
other  event  or  events."     The  4th  section  declares,  **  that  the  act 
shall  not  extend  to   insurances  bona  fide  made  by  any  person  or 
persons  on  ships,  goods,  or  merchandizes."     A  creditor  has  an 
insurable  interest  in  the  life  of  his  debtor  ;    for  the  means  by 
which  he  is  to    be    satisfied  may    materially    depend    upon    it, 
and  the  death  must  at  all  events  in  some  degree  lessen  the  se- 
curity, (a)      The  circumstance  of  the  creditor  being  secured  by 
a  mortgage  or  otherwise   does  not  seem  to   afiect  the  question  of 
interest ;  although,  perhaps,  in  a  court  of  equity,  the  insurer  might 
have  a  right  to  require  the  security  to  be  put  in  force,  or  if  sa- 
tbfaction    of  the    debt   were    obtained    by    any    means,  it  would 
operate  as  an  ademption  of  the  claim  upon  the  policy.  (6)     A 
debt  for  money  won  illegally   at  play,   is   clearly  insufficient  to 
♦support  a  policy  ;  (c)  but  a  debt  contracted  by  a  debtor  during  in- 
fancy is  perhaps  sufficient,  as  the  plea  of  infancy  can  in  general 
only  be  pleaded  by  the  debtor,  and  is  not  available  for  third  per- 
sons, (d)     A  trustee  though  not  clothed  with  a  beneficial  interest, 
may  effect  an  insurance  on  life.     As  where  a  person  entitled  to 
an  annuity  during  the  life  of  William  Holden  devised  it  to  various 
persons,  and  made  the  plaintiff  his  executor  directing  him  to  insure, 
an  insurance  effected  by  the  executor  was  held  valid  by  Lord  Ken- 

yon.  (c) 

The  consequence  of  the  construction  given  to  a  policy  as  a  con- 
tract of  indemnity  is  that  if  the  debt  or  other  interest  upon  which 
the  policy  is  founded,  be  satisfied,  no  claim  can  be  made  under  the 
policy.  As  in  the  case  of  a  policy  effected  on  the  life  of  Mr.  Pitt  by 
a  creditor,  when  it  was  pleaded  in  bar  to  an  action  on  the  policy, 
that  the  debt  due  to  the  plaintiff  was,  after  the  death  of  Mr.  Pitt^ 
and  before  the  exhibiting  of  the  plaintiff's  bill  fully  paid  to  him  by 

(a)  AndcreonvEdie,  cor  Lord  Kenyon,        (<0  Dwyer  v  Edie,  ubi  supra,  per  Bul- 
flgtt  Loud  1795.    Park,  640.  ler,J.  .     «    ,        « 

(h)  9  Eaat,  72.    10  East,  344,    «  M  &        (e)  TidiweU  t  Angeniain,  Peake'i  Rap 

W  Dwyar  v  Edia,  Park,  639. 
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the  Earl  of  Chatham  and  the  Lard  Bishop  of  Lincoln^  executors  of 
the  will  of  Mr.  Pitt^  the  plea  was  holden  to  be  an  answer  to  the 
action.  And  it  affords  no  objection  to  this  plea  that  the  fund  out  of 
which  the  debt  was  paid  did  not  originally  belong  to  the  executors 
as  part  of  the  assets  of  the  deceased,  for  although  it  was  derived 
aliunde^  the  debt  was  equally  satisfied  ;  and  the  damnification  of 
the  creditor,  in  respect  of  which  alone  the  action  on  the  insurance 
contract  was  maintainable,  was  fully  obviated  before  the  action  was 
brought.  (/)  If  a  trader  assign  to  a  creditor,  as  security  for  his 
debt,  a  contingent  interest  to  which  he  is  entitled  upon  his  surviving 
his  wife,  and,  upon  her  death,  before  the  bankruptcy  of  her  hus- 
band, receive  the  sum  insured  from  the  insurance  office,  such  credi- 
tor can  prove  under  a  commission  against  the  husband,  only  for  the 
difference  between  the  whole  debt,  and  the  amount  received  from 
the  insurance  office,  {g) 

A  policy  of  insurance  effected  by  a  bankrupt  up|oa 
mJScy*^  his  own  life,  at  an  annual  premium,  passes  to  his  assig- 

nees, however  small  the  apparent  value  of  it  *may  be  at 
the  time  of  his  bankruptcy,  and  although  there  are  considerable 
arrears  of  premium  then  due  upon  it ;  and  if,  instead  of  delivering 
it  up  as  part  of  his  effects,  he  secretly  assigns  it  to  another  person, 
who  pays  the  arrears  of  the  premium,  and  upon  the  death  of  the 
bankrupt  receives  the  sum  insured,  this  sum,  deducting  the  amount 
of  the  arrears  so  paid,  may  be  recovered  by  the  assignees  as  money 
had  and  received  to  their  use.  (h)  The  premiums  paid  for  the  in- 
surance of  the  life  of  a  grantor  of  an  annuity,  cannot  be  charged 
against  him  on  rescinding  the  annuity,  unless  the  insurance  was 
effected  in  pursuance  of  an  agieement.  (?*) 

When  a  warranty  is  inserted,  that  the  person  whose 
arranty.       j.^.^  j^  jj^gy^g^j  jg  j,^  good  health,  this  means  that  he  is  in 

a  reasonably  good  state  of  health :  it  cannot  mean  that  he  is  free 
from  the  seeds  of  disorder.  And  though  he  may  have  laboured 
under  a  particular  infirmity,  yet,  if  it  be  proved  by  medical  men,  that 
it  did  not  in  their  judgment  contribute  to  his  death,  the  warranty  of 
health  is  complied  with,  and  the  insurer  is  liable.  As  where  a  policy 
was  effected  on  the  life  of  Sir  James  RosSy  who,  from  a  wound  re- 
ceived in  the  battle  of  La  Feldt  in  1747,  was  troubled  with  a  disor- 
der, attributed  by  the  physicians  to  a  local  relaxation  or  paralysis, 
he  was  still  upon  the  evidence  adduced  considered  to  have  been 
insurable  as  in  good  health  ;  his  death  was  not  occasioned  by  that 
cause,  but  by  a  malignant  fever,  {k)  So,  in  the  case  of  a  policy 
on  the  life  of  Sir  Simeon  Stuart^  the  policy  was  held  valid,  with 
a  warranty  of  good   health,    though  he  was  subject  to  violent 

(/)  Godsall  and  Others  v  Boldero,  9  signees  cannot  recoTer  that,  but  only  the 

£ast,  72.  value  of  the  parchment  in* an  action  of 

(r)  Ex  parte  Andrews,  1  Madd  574.  trover.     1   B  Moore,  S47.    8  Tannt  264 

(h)  Schondler  and    Other  v   Wace,   1  S  C.     1  T  R  22.     71b  157.    6  lb  6Sl. 

Campb  4S7.    And  see  as  to  the  assignabil-  2  Stark  395. 

ity  Ota  policy  in  equity,  1  TR26.    2  New  (t)  Burder  v  Browning,   1  Taunt  58Sy 

Kep  283.    2  Atk  555.    4  Bro  P  C  431.  when  theymav,  5  Yes  620,  623. 

Bilt  if  a  sam  be  paid  as  a  gratuity,  the  as-  (k)  Ross  v  firadshaw,  I  Bla  Rep  312. 
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fits  of  the  gout,  accompaoied  with  spasms  and  convulsions.  ({) 
Nor  is  it  to  be  concluded,  that  a  disorder  with  which  a  person  is 
afflicted  before  he  effects  an  insurance  on  his  life,  is  a  disorder 
tending  to  shorten  life  within  the  meaning  of  the  declaration  of  the 
insurance  offices,  from  the  mere  circumstance  that  he  afterwards 
dies  of  it,  if  it  be  not  a  disorder  necessarily  having  that  ten- 
dency, (m)  The  declarations  of  a  wife  made  to  an  acquaintance 
^concerning  her  state  of  health,  are  good  evidence  to  shew  the  ill 
state  in  which  she  was,  in  an  action  by  the  husband  on  the 
policy,  (n) 

A  warranty  is  always  inserted  in  the  policy,  and  amounts  in  law, 
to  a  condition,  upon  the-  compliance  with  which  the  validity  of  the 
contract  depends.  Whether  the  breach  of  the  warranty  is  occa- 
sioned by  design,  or  by  accident,  is  immaterial.  A  representa- 
tion of  facts  not  embodied  in  the  policy,  is  of  a  different  nature ; 
for  a  misrepresentation  or  concealment  does  not,  in  general,  invali- 
date a  policy,  unless  made  with  a  fraudulent  design.  As  where  the 
broker  who  effected  the  policy,  told  the  underwriters  that  the  gen- 
tleman for  whom  he  acted,  would  not  warrant,  but  from  the  ac- 
count he  (the  broker)  had  received,  he  believed  it  to  be  a  good  life, 
the  insured  recovered  in  an  action  on  the  policy,  although  suspicion 
was  said  to  attach  from  the  person  having  gone  to  the  south  of 
France,  and  died  shortly  afterwards,  (o)  So  where  the  conditions  of 
a  life  insurance  required  a  declaration  of  the  state  of  health  of  the 
assured,  and  the  policy  was  to  be  valid  only  if  the  statement  were 
free  from  all  misrepresentation  and  reservation  ;  and  the  declaration 
described  the  assured  as  resident  at  Fisherton  Anger^  at  a  time  when 
she  was  a  prisoner  in  the  county  gaol  there  :  it  was  held  to  be  a 
question  for  the  jury,  whether  the  imprisonment  was  a  material  fact, 
and  ought  to  have  been  communicated,  there  being  no  condition 
which  required  the  imprisonment  to  be  expressly  stated,  (p) 

The  conditions  annexed  to  a  personal  contract,  like 
Payment  of  a  policy  of  insurance,  must  be  performed  according  to 
premidm.  the  terms  used,  and  the  apparent  intent  of  the  parties, 
and  are  not  satisfied  by  a  performance  cy  prhs.  And 
therefore  where  a  member  of  a  life  insurance  society  for  the  benefit 
of  widows  and  female  relations,  entered  into  a  policy  of  assurance 
with  the  society  for  a  certain  annuity  to  his  widow  after  his  death, 
in  consideration  of  a  quarterly  premium  to  be  paid  to  the  society 
*duiing  his  life  ;  and  the  society  covenanted  with  him  and  his  exe- 
cutors, &c.  that  if  he  should  pay  to  their  clerk  the  quarterly  premi- 
ums, on  the  quarter  days,  during  his  life,  and  if  he  should  also  pay 
his  proportion  of  contributions  which  the  members  of  the  society 

(2)  Willis  V  Poole,  Park,  650.  wise  privy  to  the  fraud.    Watson  v  Bev- 

(m)  Watson  ▼  Mainwaring,  4  Tau  nt  em,  K  B  Car  Rep  K  B  R  for  NT  refused. 

763,  bat  if  particular  questions  be  asked,  Morrison  v  Musprat,  3  Bing  60. 

which  are  not  fairly  answered  ;  as  if  the  (n)  Aveson  v  Lord  Kinnaird,  6  £a8t, 

name  of  a  physician  who  last  attended  be  188.    2  Smith.  646  S  C. 

withheld,  this  avoids  the  policy  if  mate-  (o)  Stack  pole  v  Simeon,  Park,  648,  but 

xial;  though  the  death  happened  from  ano-  it  was  suggested  that  he  went  to  France 

ther  disorder,  and  the  creditor  for  whose  to  avoid  his  creditors.    Ante,  348,  &c. 

benefit  the  policy  wu  made,  was  in  no-  (  p)  Huguenin  vRayley,  6  Taunt  186. 
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should  during  bis  life  be  called  on  to  make  in  order  to  supply  any 
deficiencies  in  their  funds ;  then  on  due  proof  of  his  death,  the 
society  engaged  to  pay  the  annuity  to  his  widow  :  and  by  the  rules 
of  the  society,  if  any  member  neglected  to  pay  up  the  quarterly 
premiums  for  fifteen  days  after  they  were  due,  the  policy  was  de- 
clared to  be  void,  unless  the  member  (continuing  in  as  good  health 
as  when  the  policy  expired)  paid  up  the  arrears  within  six  months, 
and  five  shillings  per  month  extra  :  it  was  held  that  a  member  insur- 
ing, having  died,  leaving  a  quarterly  payment  over-due  at  the  time 
of  his  death,  the  policy  expired  ;  and  that  a  tender  of  the  sum  by 
the  member's  executors,  though  made  within  fifteen  days  after  it  be- 
came due,  did  not  satisfy  the  requisition  of  the  policy  and  the  rules 
of  the  society,  which  required  such  payment  to  be  made  by  the 
member  in  his  lifetime,  continuing  in  as  good  health  as  when  the 
policy  expired,  (fc) 

(h)  Want  T  Blunt,  IS^East,  18S.    V  3  Campb  137.    5  T  R  6SS. 
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The  duration  of  the  risk  in  the  case  of  a  policy  on  life  is  fixed  by 
the  terms  of  the  policy,  and  rarely  gives  rise  to  any  serious  ques- 
tion. When  a  policy  was  effected  on  the  life  of  Sir  R.  Hot^ardy  for 
one  year  from  the  day  of  the  date  thereof,  the  policy  being  dated 
on  the  Sd  day  of  September,  1697,  and  Sir  R,  Howard  died  on 
the  3d  of  September,  1698,  about  on^  o'clock  in  the  morning, 
the  loss  was  ruled  to  be  within  the  policy,  the  phrase  ''from 
the  day  of  the  date"  being  construed  exclusively  of  the  day  spe- 
cified, (a)  Any  doubt  upon  this  question  is  now  in  general  obviat- 
ed by  the  insertion  in  the  policy  of  the  words  *^  first  and  last  days 
included."  The  death  must  happen  within  the  period  embraced  by 
the  policy. 

When  a  question  arises,  whether  a  loss  took  place  within  the  time 
specified,  this,  like  any  other  question  of  fact,  is  to  be  determined  by 
the  jury  upon  the  evidence.  *  As  when  an  action  was  brought  on  a 
policy  of  insurance  on  the  life  of  L,  Machane^  Esq.,  (6)  from  the 
SOth  of  January,  1772,  to  the  SOth  of  January,  1778,  and  it  appear- 
ed in  evidence,  that  about  the  28th  of  November,  1777,  MacUane 
sailed  from  the  Cape  of  Good  Hope  in  the  Swallow  sloop  of  war, 
which  ship,  not  being  afterwards  heard  of,  was  supposed  to  have 
been  lost  in  a  storm  off  the  western  islands.  The  question  was, 
whether  Macleane  died  before  the  SOth  of  January,  1778  J  In  or- 
der to  establish  the  affirmative  *of  that  question,  the  plaintiff  called 
witnesses  to  prove  the  ship's  departure  from  the  Cape  with  Macleane  ; 
and  several  captains  swore  that  they  sailed  the  same  day ;  and  that 
the  SwaXUm  must  have  been  as  forward  in  her  course  as  they  were 
on  the  13th  or  14th  of  January,  the  period  of  a  most  violent  storm, 
in  which  she  probably  was  lost.  That  the  Swallow  was  much  small- 
er than  their  vessels,  which,  with  difficulty,  weathered  the  storm. 
Lord  Mansfield  left  it  to  the  jury,  whether  under  all  the  circumstan- 
ces, they  thought  the  evidence  sufficient  to  convince  them  that  Mat" 
leant  died  before  the  expiration  of  the  time  limited  by  the  policy ; 
adding  that  if  they  thougnt  it  so  doubtful  as  not  to  be  able  to  form 

(•)  8trR  Howard's  case, .  S  Salk  625.    pendix. 
iLd  Raym  480.    Sm  Form  in  the  Ap-       (6)  Pattenon  vBlack,  Parkln8644. 
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an  opinion^  the  defendant  ought  to  have  their  verdict    The  jury 
found  for  the  plaintiff. 

A  policy  on  life  usually  contains  certain  exceptions. 
Exceptions,  such  as  in  that  of  the  Royal  Exchange  Assurance,  that 
an  insurance  made  by  a  person  on  his  own  life  shall  be 
void,  if  he  shall  depart  the  limits  of  JSiirope,  shall  die  upon  the  seas, 
or  enter  into  any  military  or  naval  service  whatsoever,  without  the 
previous  consent  of  the  company,  or  shall  die  by  suidde,  duelling, 
or  the  hand  of  justice.  Where  an  insurance  is  made  by  a  person  on 
the  life  of  another,  death  by  suicide,  duelling,  or  the  hand  of  justice 
is  not  excepted. 

The  light  to  a  return  of  premium  is  governed  by  the  same  con- 
siderations as  prevail  with  regard  to  questions  arising  out  of  marine 
insurance,  and  therefore  requires  no  further  commentary,  (c) 

(e)  Ante,  444  et  le^. 
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This  species  of  insurance  is  a  contract  by  which  the  insurer  in  eon- 
sideratioD  of  a  certain  premium  received  by  him,  either  in  a  gross 
sum,  or  by  annual  payments,  undertakes  to  indemnify  the  insured 
against  all  loss  or  damage  which  he  may  sustain  in  his  houses,  or 
other  buildings,  stock,  goods,  and  merchandize,  by  fire,  during  a 
limited' period  of  time.  Societies  for  effecting  insurances  of  this 
nature,  are  governed  by  rules  established  by  their  own  managers, 
a  copy  of  which  is  given  to  every  person  at  the  time  he  insures,  and 
from  which  he  is  fully  apprized  of  the  terras  of  the  proposed  indem- 
nity. A  considerable  number  of  companies  has  been  established  in 
JLofufon,  and  other  parts  of  the  kingdom,  for  insurances  against  fire. 
Of  these,  some  are  called  Contribution  Societies,  in  which  every 
person  insured  becomes  a  member  or  proprietor,  participating  in 
profit  and  loss.  Such  are  the  Hand-in-Hand,  and  the  Westminster 
fire  oflSces,  for  the  insurance  of  goods,  and  other  buildings  ;  and  the 
Union  Fire  Office  for  the  insurance  of  goods.  The  other  compa- 
nies insure  both  houses  and  goods,  at  their  own  risk.  Of  these,  the 
principal  are  the  London,  and  Royal  Exchange  Assurance  Corpo- 
rations, the  Sun,  the  Phcenix,  the  British,  and  many  other  offices, 
recently  established  for  this  branch  of  insurance,  (a) 

*In  a  case  of  insurance  against  fire,  as  in  every  other, 
laterest.  the  Wisdom  of  our  law  requires  that  the  insured  shall 

be  interested  in  the  property  sought  to  be  protected.  (6) 
A  policy  of  this  kind,  is  not  in  its  nature  assignable,  nor  can  the  in- 
terest in  it  be  transferred  from  one  person  to  another,  without  the 
consent  of  the  ofiSce.  Therefore  where  A.  purchased  a  house, 
which  was  insured  against  fire,  and  a  loss  having  afterwards  hap- 
pened, the  policy  was  assigned  to  the  purchaser,  it  was  held  by  Liord 
Chancellor  BSng^  that  he  could  not  recover  on  the  policy,  (c)  How- 
ever, an  assignment  of  the  policy  is  sometimes  allowed  to  take 
place,  with  the  consent  of  the  companies ;  for  it  is  declared,  that 

(a)  Tide  Marsh  Int  Sd  edit  787.    Park  (h)  Vide  14  Geo  3  e  4& 

7tli  edit.   SS  Geo  3  e  S6.    4  Bro  P  C  8vo  (e)  Lynch  v  Dalzell,  4  Bro  P  C  Sve  edH 

edit  431.     3  Vea  471.    S  Atk  Sft4.     S  431.    4th  id  fol  edit  497.    Sadlen'  Com- 

Campb  4SS.  pan?  t  Badeock.  %  Atk  554. 
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when  any  person  dies,  **  the  policy  and  interest  shall  continue  to  the 
heir,  executor,  or  adiQiDistrator  respectively,  to  whom  the  property 
insured  shall  belong,  provided  before  any  new  payment  be  made, 
such  heir,  executor,  or  administrator,  do  procure  his  or  her  right  to 
he  indorsed  on  the  policy  at  the  said  office,  or  the  premium  be  paid 
in  the  name  of  the  said  heir,  executor,  or  administrator. '*  A  lease 
contained  a  covenant  to  insure  premises,  and  keep  them  insured 
in  a  certain  sum  of  money  ;  the  lessee  effected  a  policy,  containing 
a  memorandum,  that  in  case  of  the  death  of  the  assured,  the  policy 
might  be  continued  to  his  personal  representative,  provided  an  in- 
dorsement to  that  effect  was  made  upon  it,  within  three  months  afler 
his  death.  The  lessee  died,  and  an  indorsement  continuing  the 
policy  to  his  personal  representative  was  made  after  the  expiration 
of  three  months,  from  the  time  of  his  decease.  Under  these  cir- 
cumstances, it  was  held,  that  there  was  no  breach  of  the  covenant 
to  keep  the  premises  insured,  (d) 

[A  building  erected  upon  land  leased  by  the  plaintiff  for  a  term 
which  was  to  expire  Sept.  1,  1827;  the  lessee  having  the  power  to 
renew  the  lease  on  its  expiration.  On  the  15th  August  it  was  de- 
stroyed, no  notice  of  renewal  had  then  been  given.  The  actual 
value  of  the  property  at  the  time  of  the  fire  is  the  rule  by  which  the 
loss  is  to  be  estimated  and  settled. 

The  contingency  as  to  renewal  of  the  lease  is  not  to  enter  into 
the  calculation  of  value.  Lawrence  v.  Chat.  Fire  Insur.  Co.,  1 
Hall's  Sup.  C.  Rep.  41. 

.   .  Goods  on  sale  may  be  insured   by  a  commission  mer- 

^J^J^'SI"  chant  m  his  own  namcy  to  their  full  value.  The  princi- 
ple is,  that  a  consignee  of  goods  for  sale,  may  insure  the 
property  as  his  own.  This  right  to  insure  is  derived  from  the  rela- 
tion in  which  he  stands  to  the  property,  his  power  over  it,  and  not 
from  any  orders  of  his  consignor  to  insure.  Buf,  it  would  seem, 
that  though  he  has  the  right  to  insure,  he  is  not  bound,  without  ex- 
press orders.  Proof  of  usage  is  admissible.  De  Forest  v.  The  Ful- 
ton Fire  Ins.  Co,    1  Hall's  Sup.  C.  Rep.  119. 

Oakley,  J. — It  is  laid  down  generally  in  Thil.  on  Insurance,  44, 
that  the  insurable  interest  of  a  consignee,  or  factor,  is  limited  to 
the  extent  of  his  lien.  That  writer  gives  no  authority  for  bis  posi- 
tion ;  and  he  lays  it  down  without  any  discrimination  between  Ma- 
rine and  Fire  Insurance.  The  convenience  of  trade  would  seem  to 
point  out  and  sanction  a  difference,  in  the  application  of  the  rule  to 
the  two  kinds  of  insurance. 

If  the  present  case  was  governed  by  the  rule  of  averment  of  in- 
terest as  stated  in  16  East,  141  ;  5  Taunt.  101,  it  would  follow, 
that  upon  the  declaration,  as  it  now  stands,  there  could  be  no  evi- 
dence admitted,  of  any  interest  in  the  goods  insured,  other  than  that 
of  the  plaintiff's.  If  the  case  turned  on  this  view  of  the  policy,  it 
would  be  necessary  to  consider  bow  far  the  rule,  as  to  the  averment 
of  interest  above  alluded  to,  has  its  origin  in  the  English  Statute,  in 
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restraint  of  gaming  insurances.  I  prefer,  however,  that  my  opin- 
ion should  rest  on  the  broad  ground,  that  the  plaintiffs  had  an  insur- 
able interest  in  the  **  goods  held  on  commission**  to'their  full  value, 
without  regard  to  their  lien  ;  and  if  I  am  correct  in  this,  there 
can  be  no  question  as  to  the  pleadings  in  the  case.    lb.] 

.   .  A    miBrepresentation   or    concealment  of  material 

P.^^'!!*^"      facts  for  the  purpose  of   procuring  an   insurance  to 

property.  «.    .    j      Ft  «  •  -n      •a-  ^  i* 

be  effected   at  a  low  premmm,  will  vitiate  a  policy 
in  the  case  of  a  fire  insurance.     And  where  a  plaintiff  having  se- 
veral warehouses  contiguous  to  the  premises  of  a  boat-builder,  di- 
rected an  insurance  to  be  effected  immediately  after  the  occurrence 
of  a  fire  on  the  boat- builder's   premises  without  communicating 
*that  fact,  and  the  fire  broke  out  again  and  consumed  -the  ware- 
houses, the  policy  was  held  void,  although  the  .terms  of  the  in- 
surance did.  not  expressly  require  the    communication,   and  the 
jury   acquitted  the  plaintiff  of    any  fraudulent  design,  {d)      But 
though  the  roost  appropriate  phrase  may  not  have  been  employed 
yet  if  the  description  be  substantially  correct,   and  a  more  accu- 
rate  statement  would  not  have  varied  the  premium,   the  error  is 
not  material,  (e)     A  coffee-house  is  not  an  inn  within  the  meaning 
of  a  policy  ^enumerating  the  trade  of  aniun-keeper  amongst  others 
as  doubly  hazardous.  (/)     And  in  the  case  of  a  stipulation  for  a 
certain  rate   of  premium  for  premises  where  no  fire  is  kept  nor 
hazardous  goods  deposited,  this  condition  must  be  understooa  only 
as  forbidding  the  habitual  use  of  fire,  or  the  ordinary  deposit  of 
hazardous  goods,   not  their  occasional   introduction  for  a  purpose 
connected  with  the  occupation  of  the  premises.      Therefore,  wh^ 
a  policy  was  effected  on  an  agricultural  building  described  in  the 
policy   as    ^*  a  barn  situate    in  an   open  field,    timber  built  and 
tiled,**  and  a  loss  happened  in  consequence  of  the  improper   light* 
ing  of  a  fire,  and  bringing  a  quantity  of  tar  into  the  building  for 
the  purpose  of  tarring  it,  the  loss  was  held  to  be  within  the  po- 
licy, though  the  property  was  insured  at  the  lowest  rate  of  pre- 
mium,  which   was   applicable  only  to  buildings  where  no  fire  was 
kept  nor  hazardous  goods  deposited,  (g)     The  deposit  of  the  tar- 
barrel  for  this  temporary  purpose  was  not  a  deposit  of  bazardoue 
goods  within  the  meaning  of  the  policy. 

[So,  the  keeping  of  oil  and  spiritous  liquors  by  a  grocer  in  his  store 
iox  retail^  ^' and  in  quantities  not  unusually  large,**  b  not  a  storing 
of  them,  within  the  meaning  of  that  clause  in  policies  in  this  City, 
which  piohibits  the  appropriation  of  the  building  insured,  for  the 
purpose  of  ^^  storing  therein**  any  goods  denominated  hazardous  or 
extra  hazardous.  Langdon  v.  Jf.  York  Equitable  Ins.  Co.  1  HalPs 
Sup.  C.  Rep.  226. 

Oakley  J. — ^Where  the  insurance  is  general  on  the  building,  or 
where  a  store  in  general  terms  is  insured,  the  true  construction  ^  of 
the  policy  undoubtedly  is,  that  all  kinds  of  business  may  be  carried 

{£\  Bufe  ▼  Tamer,  9  Mark  Rep  46.    S        (/)  Doe  dem  Pitt  ▼  Laing,  4  Campb  76. 
TaoDl  338.  (g)  Dobion  ▼  Sothebj  and  OUiara,  1  R 

(e)  1  R&M98.  &M9OandM8Spo0t611. 
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on»  and  all  kinds  of  ^oods  and  merchandize  kept  in  the  boilding^, 
except  such  as  are  exyressly  profMitd,  The  keeping  of  these 
articles  therefore  by  a  grocer,  for  the  purpose  of  ordinary  retail, 
and  not  in  universal  quantities,  is  not  a  storing  of  them  within  the 
meaning  of  the  clause  in  the  policy  under  consideration.    lb.] 

It  affords  no  answer  to  the  claim  of  the  insured  that  the  fire  was 
occasioned  by  the  gross  neglect  of  a  servant. 

When  a  policy  was  effected  on  "stock  in  trade, 
^J2l^^*°"     household     furniture,    linen,     wearing    apparel,    and 

plate/'  the  party  insured  not  being  a  linen  draper, 
this  was  holden  not  to  protect  linen  drapery  goods  subsequently 
purchased  on  speculation  ;  the  word  linen  in  the  policy,  eyidently 
meaning,  from  the  terms  with  which  it  was  accompanied,  house- 
hold linen,  or  linen  used  by  way  of  apparel,  (^i)  A  misdescrip- 
tion ^entirely  invalidates  the  policy,  as  if  a  building  be  described 
as  of  the  first  xlass  instead  of  the  second,  when  a  higher  premium 
would  have  been  required  for  the  second  than  for  the  first,  (i) 

Policies  of  insurance  against  loss  by  fire,  are  either 
PoUcy?°*^       renewable   annually,  or  made  for  a   certain  term   of 

years  at  an  annual  premium.  But  in  general  fifteen 
days  are  allowed  by  the  proposals  of  the  insurance  officers  beyond 
the  time  limited  for  the  expiration  of  the  policies,  and  the  compa- 
nies are  liable  if  the  premium  should  be  paid  and  accepted  by 
them  within  the  period  of  fifteen  days.  But  where  in  a  policy 
froni  half-a-year  to  half-a-year,  the  insured  agreed  to  pay  the  pre- 
mium half-yearly  "  as  long  as  the  insurers  should  agree  to  accept 
the  same,''  within  fifteen  days  after  the  expiration  of  the  former 
half-year  ;  and  it  was  also  stipulated  that  no  insurance  should  take 
place  till  the  premium  was  actually  paid  ;  a  loss  which  happened 
within  fifteen  days  after  the  end  of  one  half-year,  but  before  the 
premium  for  the  next  was  paid,  was  held  not  to  be  within  the 
policy,  although  the  premium  was  tendered  before  the  end  of  the 
fifteen  days.  0t)  However,  it  appears  that  soon  after  the  aboTe 
decbion,  the  Royal  Exchange,  the  Phoenix,  and  some  other  in- 
surance companies  gave  notice  that  they  did  not  mean  to  take  ad- 
yantage  of  this  judgment,  but  would  hold  themselves  liable  for 
any  loss  during  the  fifteen  days  which  are  allowed  for  payment  of 
the  renewed  premiums  upon  annual  policies,  and  others  for  a  longer 
period.  But  that  every  policy  for  a  shorter  period  than  a  year 
would  cease  at  six  o'clock  in  the  evening  of  the  day  mentioned 
therein.  {I)  By  a  policy  under  seal  referring  to  certain  printed 
proposals,  a  fire  office  insured  the  defendant's  premises  from  the 
11th  of  November,  1802,  to  the  25th  of  December,  1803,  for  a 
certain  premium,  which  was  to  be  paid  yearly  on  each  25th  of 
December  ;  and  the  insurance  was  to  continue  so  long  as  the  in- 
sured should  pay  the  said  premium  at  the  said  times  and  the  <rfice 

(;Q  Walchom«  r  Langford  and  Others,  and  Other,  5  T  R  685.     1  Boa  lb  Pol  471 

SCaiiipb4SS.  8C.    IDowReptSS. 

(0  Newcastle  Firs  insurance  Company  (I)  S  Maish  Ins  9  ed  800.     Pafk»  7  ed 

▼  M'Morean  and  Co.  3  Dow  Sftd.  S6l. 

(fc)  Tarleton   and    Others  v  Stainforth 
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should  agree  to  accept  it  And  by  the  printed  propoeah,  it  was 
stipulated  that  the  insured  should  make  all  future  payments  annu- 
ally at  the  oflSce  within  fifteen  days  afler  the  day  limited  by  the 
*policy,  on  pain  of  forfeiting  the  benefit  thereof,  and  that  no  insur- 
ance was  to  take  place  till  the  premium  were  paid.  And  by  a  sub- 
sequent advertisement  (agreed  to  be  taken  as  part  of  the  policy)  the 
office  engaged  that  all  persons  insured  there  by  policies  for  a  year  or 
more,  had  been  and  should  be  considered  as  insured  for  fifteen  days 
beyond  the  time  of  the  expiration  of  their  policies.  Notwithstand- 
ing this  latter  clause,  the  assured  having,  before  the  expiration  of 
the  year,  had  notice  from  the  office  to  pay  an  increased  premium  for 
the  year  ensuing,  otherwise  they  would  not  continue  the  insurance, 
which  the  assured  had  refused  ;  the  office  was  not  liable  for  a  loss 
which  had  happened  within  fifteen  days  from  the  expiration  of  the 
year  for  which  the  insurance  was  made  ;  though  the  assured,  after 
the  loss,  and  before  the  fifteen  days  expired,  tendered  the  full  pre- 
mium which  had  been  demanded.  The  efiect  of  the  whole  contract 
taken  together,  was  only  to  give  the  assured  an  option  to  continue 
the  insurance  or  not  during  fifteen  days  after  the  expiration  of  the 
year  by  paying  the  premium  for  the  year  ensuing,  notwithstanding 
any  intervening  loss,  provided  the  office  bad  not,  before  the  end  of 
the  year,  determined  the  option  by  giving  notice  that  they  would  not 
renew  the  contract,  (m) 

A  covenant  in  the  lease  of  a  house  to  insure,  and  keep  insured,  a 
given  sum  of  money  upon  the  premises,  during  the  term,  in  some 
sufficient  insurance  office,  is  not  void  for  uncertainty,  but  means  that 
the  premises  shall  be  insured  against  fire,  in  some  office  where  in- 
surances against  fire  are  usually  ejfected.  Where  there  was  such  a 
covenant  in  a  lease  on  the  part  of  the  tenant,  he  effected  an  annual 
policy  on  the  premises  with  an  insurance  company,  in  the  usual 
printed  form,  by  which  it  was  declared  that  the  policy  shall  be  for 
such  longer  period  as  the  tenant  shall  regularly  pay,  and  the  com- 
pany receive  the  premium  ;  and  a  space  of  fifteen  days  beyond  the 
quarter-day  was  given  for  payment  of  the  premium,  during  which 
time  the  company  was  to  be  liable.  The  year  expired  on  the  25th 
of  March,  1811  ;  but  the  tenant  did  not  pay  the  premium  for  a 
renewal  till  the  25th  of  April  following ;  the  company  then  gave  a 
receipt  for  the  premium,  stating  the  insurance  to  be  from  Lady-day, 
1811,  till  Lady-day,  1812.  Here  *the  covenant  was  ruled  to  have 
been  broken,  by  reason  of  the  nonpayment  of  the  premium  on  or 
before  the  9th  of  April,  and  the  lease  was  held  void  under  a  clause 
of  re-entry,  (n)  Lord  EUenborough,  C.  J.,  in  this  case  said,  that  it 
may  admit  of  considerable  doubt,  whether  by  the  revenue  laws  the 
policy  could  be  lawfully  renewed  by  the  payment  of  the  premium 
after  the  end  of  the  fifteen  days.  At  any  rate  its  existence  was 
suspended  from  the  9th  to  the  25th  of  April,  the  covenant  to  insure 
was  therefore  broken,  and  the  landlord  was  entitled  to  recover  at 
law,  whatever  relief  there  might  be  for  the  tenant  in  equity. 

(m)    SalTiii  And  Othart   ▼  Jones  and        (n)  Doe  dem  Pitt  ▼  She  wen,  SCampb 
Others,  6  East,  671.  134. 

(♦509)    (*610) 
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The  proposals  or  conditions  annexed  to  a  policy  mast 
Propo0al8.  be  complied  with  accordingto  their  true  intent  and  mean- 
ing ;  they  will  not  he  satisfied  by  the  performance  of 
acts  apparently  equivalent,  for  the  insured  cannot  substitute  other 
terms  in  lieu  of  those  agreed  to  by  the  policy.  As  where  the  10th 
article  of  the  proposals  was  as  follows  :  viz.  '^  Persons  sustaining 
any  loss  or  damage  by  fire,  are  forthwith  to  give  notice  thereof  at  the 
office,  and,  as  soon  as  possible  afterwards,  to  deliver  in  as  particular 
an  account  of  their  loss  and  damage  as  the  nature  of  the  case  w31 
admit,  and  make  proof  of  the  same  by  their  oath  or  affirmation, 
(according  to  the  form  practised  in  the  said  office,)  and  by  their 
books  of  account,  and  such  other  proper  vouchers,  as  shall  be  rea- 
sonably required,  and  procure  a  certificate  under  the  hands  of  the 
minister  and  church-wardens,  together  with  some  other  respectable 
inhabitants  of  the  parish  not  concerned  in  such  loss,  importing  that 
they  were  well  acquainted  with  the  character  and  circumstances  of 
the  person  or  persons  insured,  and  do  know,  or  verily  believe  that  he, 
she,  or  they  really,  and  by  misfortune,  without  any  fraud  or  evil  prac- 
tice, have  sustained  by  such  fire  the  loss  and  damage  as  his,  her,  or 
their  loss,  to  the  value  there  mentioned  ;  but  till  such  affidavit  and 
certificate  of  such  insured^s  loss  shall  be  made  and  produced,  the 
loss  money  shall  not  be  payable  ;  and  if  there  appears  any  fraud 
or  false  swearing,  such  sufferers  shall  be  excluded  from  all  bene- 
fit of  their  policies,  &c.  &c/'  A  condition  of  this  nature  must 
be  complied  with  before  the  policy  will  attach ;  and  though  the 
*churchwarden,  or  other  persons  referred  to,  wrongfully  refuse  to 
sign,  or  being  unacquainted  with  the  facts  decline  granting  a  certifi- 
cate, the  insured  are  not  entitled  to  recover,  (o) 

To  found  a  claim  under  the  policy,  a  loss  or  damage 

"'  by  fire  must  occur  ;  and,  therefore,  where  a  policy  of 

insurance  was  effected  **  against  all  the  damage  which  the  plaintiffs 
should  suffer  by  fire  in  their  regular  built  sugar-house,''  and  the 
register  over  the  fires  of  the  sugar-house,  which  was  usually  shut  at 
night  to  exclude  the  air,  was  continued  shut  on  a  morning  when  the 
fires  were  lighted,  in  consequence  of  which  the  sugar  was  much  in- 
jured by  the  sparks  and  smoke,  this  was  held  not  to  be  a  loss  within 
the  policy,  for  the  damage  was  not  occasioned  by  ignition,  the  fire 
having  always  remained  where  it  ought  to  have  been  ;  the  injury 
was.  attributable  to  the  mismanagement  of  the  register,  (p) 

By  the  terms  of  the  London  Insurance  Company,  and  some 
others,  it  is  provided,  that  they  shall  not  be  liable  Tpr  any  loss  or 
damage  happening  by  invasion,  foreign  enemy,  or  anj\  military  or 
usurped  power  whatsoever.  The  words  *  usurped  po\w^  would 
be  applicable  to  an  invasion  of  the  kingdom  by  foreign  ^i^emies, 
or  an  internal  armed  force  in  rebellion  pretending  to  assutie  the 
power  of  government.  The  terms  do  not  extend  to  the  act j^  of  a 
mob  riotously  assembled,  and  therefore,  where  a  malting-house^&s 

(o)  Worsley  v  Wopd,  6  T  R  HO.    S    436.    3  Marsh  Rep  130  S  C.     4   Ca> 
H  Bla  674,  577.    ]  id  864,  S«0  S  C.    Aliter,  if  6re]ud  bMa  occmL^ 

<p)  AustiQ-  and  other  ▼  Drew,  6  Taunt    ed,  ante,  507. 

(♦511) 
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foamed  down  by  a  mob  at  ^onokh  who  had  riotou«lj  assembled  in 
consequence  of  the  high  price  of  proyisions,  the  lose  was  held  to  be 
within  the  policy,  (q)  The  Sun  Fire  O^ce  has  used  words  of  a 
laiger  and  more  exteDsive  import ;  for  the  proprietors  of  that  com- 
pany declare  that  they  will  not  pay  any  loss  or  damage  by  fire  hap- 
pening by  an  invasion,  foreign  enemy,  civil  commotion,  or  any  mi- 
litary or  usurped  power  whatsoever.  The  words  ^  civil  commotion' 
extend  to  an  insurrecticm  of  the  people  for  the  purposes  of  general 
mischief ;  and  on  this  ground,  the  firing  of  the  premises  of  Mr, 
Langdaie,  the  distiller,  during  the  riots  of  1780,  was  held  not  to  be 
witlun  tbe  policy.  Usurped  power,  said  Lord  Mansfield,  in  this 
*case,(r)  takes  in  rebellion,  acting  by  usurped  powers  amongst  them- 
selves. From  a  foreign  enemy  the  office  is  secured.  But  what  is  a 
civil  commotion  1  It  is  something  else.  The  present  was  an  in- 
surrection of  the  people  resisting  all  law,  setting  the  protection  of 
the  government  at  nought,  taking  away  from  every  man,  who  was 
the  object  of  their  resentment,  that  protection,  as  appears  from  the 
evidence  given  by  the  witnesses  upon  the  facts,  and  which  you  aU 
know  as  well  as  if  no  witness  had  been  produced.  What  was  the 
object  and  end  of  this  insurrection  1  It  took  place  in  many  parts  of 
the  town  at  the  same  time,  and  the  very  same  night ;  the  mob  were 
in  Broad^treetf  St.  Catherine's^  in  Colemafi^street^  at  Blachfriar^s^ 
bridge^  and  at  the  plaintiff's.  What  is  the  object  ?  General  destruc- 
tion— general  confusiom  It  certainly  was  meant  to  aim  at  the  very 
vitals  of  the  constitution.  It  was  not  a  private  matter  ;  to  destroy 
all  papists  under  a  pretence  or  a  cry  of  ^  no  popery.'  The  general 
object  was  destruction  and  confusion.  The  Fleet  prison  was  burnt 
down ;  Newgate  was  burnt  down  the  night  before.  The  King's 
Bench  prison  is  burnt,  and  all  the  prisoners  set  at  liberty.  The 
new  Bridewell  is  burnt ;  the  Bank  attacked.  Consider  the  conse- 
quences, if  they  had  succeeded  in  destroying  the  Bank  of  Eng^ 
land.  The  Excise  and  Pay  Offices  in  Broad-street  were  threat- 
ened. Military  resistance,  and  an  extraordinary  stretch,  was 
made  and  justified  by  necessity.  There  was  a  great  deal  of 
firing  ;  many  men  were  killed  ;  and  the  houses  of  a  vast  number 
of  papists  were  burnt  and  destroyed.  What  is  this  but  a  civil  com- 
motion 1  No  definition  has  been  attempted  to  be  given  of  what  it 
is.  It  is  said,  that  this  is  a  civil  commotion,  distinct  from  usurp- 
ed, power  and  rebellion.  It  is  admitted  that  this  kind  of  in- 
surance may  amount  to  high  treason,  and,  to  be  sure,  it  may. 
But  the  office  do  not  put  their  expectation  upon  trying  whether 
they  were  guilty  of  high  treason  or  not.  There  is  no  manner  of 
doubt  but  this  was  an  insurrection  for  a  grand  purpose,  to  take 
from  a  set  of  men  the  protection  of  the  law.  That  is  levying 
war  against  the  King :  there  is  not  any  doubt  of  it  It  is  not  put 
upon  that,  but  on  the  ground  of  a  civil  commotion.  It  is  not  ^n 
^occasional  riot,  that  would  be  another  question.  I  do  not  give 
any  opinion  what  that  might  be.     Tou  will  give  your  opinions, 

I  Oi  (f)  Drinkwater  ▼  London  Awoimnee       (r)   Langdaie    v   Maflon,    Park,  667. 

Vfgfi        Company,  S  Will  363.  Mazih  Ins  794. 
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whether  the  facts  of  thb  case  bring  it  withio  the  idea  of  a  ciiril 
commotion.  I  think  a  civil  commotion  is  this,  an  insuireetion  of 
the  people  for  general  purposes,  though  it  may  not  amount  to  a  re- 
bellion, where  there  is  an  usurped  power.  If  you  thmk  it  was  such 
an  insurrection  of  the  people  for  the  purposes  of  general  mischief, 
though  not  amounting  to  a  rebellion,  but  within  the  exception  of  the 
policy,  you  will  find  for  the  defendants.  If  not,  you  will  find  for  the 
plaintifif.  The  jury,  agreeably  to  the  Chief  Justice's  directions,  found 
for  the  defendants. 

The  insurance  companies  in  general,  reserve  to  them- 
Payroent  of  selves  an  option  of  reinstating  the  premises,  or  paying* 
^^"'  the  amount  of  the  insurance    money.  {$)      And  the 

building  act,  (stat.  14  Geo.  3.  c.  78.  s.  83.)  empowers  the  governors 
or  directors  of  the  several  insurance  offices,  upon  the  request  of  any 
persons  interested  in  or  entitled  to  any  houses  or  buildings  which 
may  be  burned  down,  demolished,  or  damaged  by  fire,— -or  upon  any 
g^unds  of  suspicion  that  the  owner  or  occupier,  or  other  person, 
who  has  insured,  has  been  guilty  of  fraud,  or  of  wilfully  settin§f 
houses  or  buildings  on  fire,  to  cause  the  insurance  money  to  be  laid 
out  and  expended  as  far  as  the  same  will  go  towards  rebuilding,  rein- 
stating, or  repairing  the  properly  burned  or  damaged,  unless  the 
parties  claiming  the  insurance  money,  do  within  sixty  days  after 
the  claim  is  adjusted,  give  sufficient  security  to  the  governors  or 
directors  of  the  office,  that  the  insurance  shall  be  laid  out  and 
expended,  or  unless  the  insurance  money  be  within  that  time 
settled,  and  disposed  of  amongst  the  contending  parties,  to  the  sat- 
isfaction and  approbation  of  the  governors  and  directors.  Although, 
therefore^  a  policy,  as  a  personal  contract,  does  not  pass  with  the 
property  insured,  yet  a  covenant  to  insure  to  a  certain  amount  enter- 
ed into  by  a  lessee  or  other  person  having  an  estate  in  land  is  so  far 
beneficial  to  the  property,  that  in  cases  to  which  this  statute  applies^ 
it  will  run  with  the  land,  and  an  assignee  entitled  to  the  benefit  of 
covenants  real  may  maintain  an  action  on  the  covenant  to  insure,  if 
it  be  not  observed,  (t)  Bo  insurance  money  received  by  a  tenant 
for  *life  in  respect  of  a  house  burned  down,  and  kept  distinct  by  him 
as  such,  was  held  in  a  court  of  equity  to  be  applicable  to  the  uses 
of  a  settlement  of  real  property,  and  not  to  pass  with  a  bequest  of 
the  personalty,  (u) 

Remedy  *^^  ^^^  ^^^^  o^  ^  felonious  setting  fire  to  premises,  a 

against  remedy  was  afforded  by  the  Black  Act  against  the  in- 

hundred.  habitants  of  the  hundred  ;  (a)  and  the  provisions  of  this 

act  have  been  since  extended  to  other  cases.  (6)  A  party  entitled 
to  a  remedy  under  the  act  against  the  hundred  was  held  not  to  be 
deprived  of  his  remedy,  by  having  previously  received  the  full 
amount  of  his  loss  from  the  insurance  office,  (c)    The  principle  was 

(«)  Vide  IS  Yes  1 1 9.    Per  Lord  Eldon.  (b)    57  Geo  3  c  1 9.    3  Geo  4  e  33. 

(n  YeniD  y  Smelle,  5  B  &  A  1  and  (c)  Clarke  v  The  InhabiUnta  of  the 

semb  that  a  coTenant  to  insure  in  seneral  Hundred  of  Blythe,  8  B  &  C  S54.    3  D  a 

runs  with  the  land,  Per  Best,  J,  Id  ibid.  R  489  S  C.    Mason  v  Sainsbary,  AAarab 

(u)  Norris  v  Harrison,  2  Madd  Rep  278.  Ins  796  3d  edit. 

(a)  9  Geo  less. 

(*614)    (*615) 
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laid  in  this  ease  not  to  be  new,  or  peculiar  to  this  subject.  For  it 
has  been  held  in  the  case  of  damage  done  to  a  ship,  that  the  owner 
may  recover  from  the  underwriters  for  his  own  benefit  first,  and  may 
afterwards  sue  the  author  of  the  damage  in  his  own  name  for  the 
benefit  of  the  underwriters. 


50 


•APPENDIX  OF  FORMS. 


PART  1. 

MARINE  INSURANCE. 


Common  Form  of  PdUey  of  Insurance  on  Skip  or  Ooodg* 

[Vide  35  Geo.  3.  c.  63.] 

In  thb  name  of  God,  Amen.  A.  B.  as  well  in  hb  »wn  name,  as  for 
and  in  the  name  and  names  of  all  and  every  other  person  or  persons  to 
whom  the  same  doth,  may,  or  shall  appertain,  in  part  or  in  all,  doth  make 
assurance,  and  cause  himself,  and  them,  and  every  of  them  to  be  insureds 
lost,  or  not  lost,  at  and  from 

upon  any  kind  of  goods  and  merchandizes,  and  also  upon  the  body,  tackle, 
apparel,  ordnance,  munition,  artillery,  boat,  and  other  furniture,  of  and  in 
Che  good  ship  or  vessel  called  the 

whereof  is  master,  under  God,  for  this  present  voyage,  E.  F.,  or  whoso* 
ever  else  shall  go  for  master  in  the  said  ship,  or  by  whatsoever  other  name 
or  names  the  same  ship,  or  the  master  thereof,  is  or  shall  be  named  or 
called ;  beginning  the  adventure  upon  the  said  goods  and  mercbandize9 
from  the  loading  thereof  aboard  the  said  ship, 

upon 
the  said  ship,  Slc 

and  so  shall  eontinue  and 
endore,  during  her  abode  there,  upon  the  said  ship,  &c.  And  farther^ 
ontil  the  said  ship,  with  all  her  ordnance,  tackle,  apparel,  &c*  and  goods 
and  merchandizes  whatsoever,  shall  be  arrived  at 

upon  the  said  ship,  Ac 
nntil  she  hath  moored  at  anchor  twenty-four  hours  in  good  safety ;  and 
upon  the  goods  and  merchandizes,  until  the  same  be  there  discharged  and 
safely  landed.  And  it  shall  be  lawful  for  the  said  ship,  &c.  in  this 
voyage,  to  proceed  and  sail  to  and  touch  and  stay  at  any  ports  and  places 
whatsoever 

without  prejudice  to  this  insurance,  the  said  ship.  Sic.  goods  and  mer- 
chandizes, &;c.  for*  so  much  as  concerns  the  assureds  by  agreement  be- 
tween *the  assureds  and  assurers  in  this  policy  are  and  shall  be  valued 
at 

Touching  the  adventures  and  perils  which  we  the  assurers  are  contented 
to  bear,  and  do  take  upon  us  in  this  voyage,  they  are  of  the  seas,  men  of 
war,  fire,  enemies,  pirates,  rovers,  thieves,  jettisons,  letters  of  mart  and 
countermart,  surprisals,  takings  at  sea,  arrests,  restraints,  and  detainments 
of  all  kings,  princes,  and  people,  of  what  nation,  condition,  or  quality  so- 
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erer,  barratry  of  the  roaster  and  marinera,  and  of  all  other  perils,  looses, 
and  misfortunes,  that  have  or  shall  come  to  the  hurt,  detriment,  or  damage 
of  the  said  goods  and  merchandizes  and  ship,  &>c,  or  any  part  thereof.  And 
in  case  of  any  loss  or  misfortune,  it  shall  be  lawful  to  the  assured:),  their 
factors,  servants,  and  assigns,  to  sue,  labor,  and  travel  for,  in  and  about 
the  defence,  safeguard,  and  recovery  of  ihe  said  goods  and  merchandize 
and  ship,  ^c.  or  any  part  thereof,  without  prejudice  to  this  insurance ;  to 
the  charges  whereof  we  the  assurers  will  contribute  each  one  according  to 
the  rate  and  quantity  of  his  sum  herein  assured.  And  it  is  agreed  by  us 
the  insurers,  that  this  writing  or  policy  of  assurance  shall  be  of  as  much 
force  and  efiect  as  the  surest  writing  or  policy  of  assurance  heretofore  made 
in  Lombard  Street^  or  in  the  Royal  Exchange^  or  elsewhere  in  London, 
And  so  we  the  assurers  are  contented,  and  do  hereby  promise  and  bind 
ourselves,  each  one  for  his  own  part,  our  heirs,  executors,  and  goods  to  the 
assured,  iheir  executors,  administrators,  and  assigns,  for  the  true  perform-* 
ance  of  the  premises,  confessing  ourselves  paid  the  consideration  due  unto 
us  for  this  assurance  by  the  assured 

at  and  after  the  rate  of 

In  Witness  whereof  we  the  assurers  have  subscribed  our  names  and  sums 
assured  in  London, 

N,  B.  Corn,  fish,  salt,  fruit,  flour,  and  seed,  are  warranted  free  from 
average,  unless  general,  or  the  ship  be  stranded ;  sugar,  tobacco,  hemp, 
flax,  hides,  and  skins,  are  warranted  free  from  average,  under  &ve  pounds 
per  cent.  And  all  other  goods,  also  the  ship  and  freight,  are  warranted 
free  of  average  under  three  pounds  per  cent,  unless  genera],  or  the  ship  be 
stranded. 


The  Policy  of  the  London  Assurance  Company  is  superscribed  vnlk  ihe 

words : 

London  Assurance  House.    No.  No.  In  London. 

By  the  Grovernor  and  Company  of  the  London  Assurance 

and  in  the  clause  of  valuation  the  words  are,  **  for  so  much  as  concerns 
the  assureds  (by  agreement  between  the  assureds  and  the  the  London  AlS' 

suranee)  are  and  shall  be  valued  at /.  without  further  or  other  account 

to  be  given  by  the  assureds  for  the  same.     Touching,  &c,^ 

*The  conclusion  after  the  words  (or  elsewhere  in  London  in  the  last 
policy)  is  as  follows  : — And  s,o  the  said  London  Assurance  are  contented, 
and  do  hereby  promise  and  bind  themselves  and  their  successors  to  the 
assureds  their  executors,  administrators,  and  assigns,  for  the  true  perform- 
ance of  the  premises,  confessing  themselves  paid  the  consideration  due 
unto  them  for  this  assurance  by  the  assured,  at  and  after  the  rate  of 

per  cent.  In  Witness  whereof  the  said  London  Assurance 
l^ave  caused  their  common  seal  to  be  hereunto  affixed,  and  the  sum  or 
aums  by  them  assured  to  be  hereunder  written  at  their  office  in  London 
this  day  of  in  the  year  of  the 

reign,  &c.  &c.  A.  u»  18 
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Free  from  all  avertge  on  corn,  flour,  fruit,  lish,  fait,  and  seeds,  except 
general. 

Free  from  average  on  sugar,  rum,  hides,  skins,  hemp,  flax,  and  tobacco, 
under  52.  per  eenl. 

And  on  all  other  goods  and  ship  under  3/.  per  cent,  except  general. 

The  said  governor  and  company  are  content  with  this  assurance  for 


The  Policy  of  the  Royal  Exchange  Assurance  Company  is  superscribed 

with  the  Name  of  the  Company  thus : 

S.  G.  )  S.  G.  No. 

No.  )  L. 

By  the  Corporation  of  the  Royal  Exchange  Assurance :  and  is  very  sim- 
ilar to  that  of  the  London  Assurance.  The  conclusion  is  : — And  so  the 
said  corporation  are  contented  and  do  hereby  promise  and  bind  themselves, 
and  their  successors,  to  the  assureds  their  executors,  administrators,  and 
assigns,  for  the  true  performance  of  the  premises  confessing  themselves 
paid  the  consideration  due  unto  them  for  this  assurance  by 

at  and  after  the  rate  of 
per  cent.     In  Witness  whereof,  the  said  corporation  have  caused  their 
common  seal  to  be  hereunto  affixed,  and  the  sum  or  sums  by  them  as* 
Bured  to   be  hereunder  written,  at  their  office  in  the  Royal  Exchange  of 
London^  this      "  day  of  in  the  year  of  the  reign  of 

oar  Sovereign  Lord  George  the  Fourth,  by  the  grace,  &c.  6ic.  A.  D.  — - 

The  said  corporation  are  content  with  this  assurance  for 

Free  from  all  average  on  corn,  flour,  fish,  salt,  fruit,  seed,  hides,  and 
tobacco,  unless  general,  or  otherwise  specially  agreed. 

Free  from  average  on  sugar,  rum,  skins,  hemp,  and  flax,  under  52. 
per  cent.j  and  on  all  other  goods,  and  on  ship  under  3/.  per  cent,  except 
general. 

By  order  of  the  court  of  directors. 


*  Common  Form  of  Bottomry  Bond,  (a) 

Know  all  hen,  Sic,     Whereas  the  good   ship  or  vessel  called  the 
of  the  burthen  of  tons  or  thereabouts  whereof 

E.  F.  is  master  is  now  about  to  sail  on  a  voyage  to 

and  back.  And  whereas  the  said  A.  B.  {the  obligee)  hath  lent  unto  the 
said  C.  D.  {the  obligor)  the  sum  of  L  to  enable  him  to  pro- 

secute the  said  voyage,  and  hath  agreed  to  stand  to  and  bear  the  hazard 
and  adventure  thereof  on  the  hull  or  body  of  the  said  ship,  so  as  that  the 
period  of  the  said  voyage  do  not  exceed  calendar  months. 

Now  the  condition  of  the' above  written  obligation  is  such,  that  if  the  said 

(a)  See  Forms,  Wilde's  Supplement,  2  shall  execute  a  bill  of  sale,  8  Wilde,  96, 

Tol  94.    Abbott  on  Shipping,  5th  ed  Ap-  and  form  of  instruments  of  hypothecation 

pendix.  Marshall  oalnsurancOi  Appendix,  of  ship  or  ship  and  cargo,  2  Wilde,  541. 
See  also  a  bond  that  another  part-owner 
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tfhip  or  Tesnel  do  and  shall  with  all  convenient  apeed  proceed  and  sail 
from  out  of  the  river  Thames  on  her  said  voyage  to 
and  return  and  come  to  without  deviation,  except  bj 

the  casualties  of  the  sea :  and  also  if  the  above  bounden  (obligor)  his 
heirs,  executors,  or   administrators,  do   and   shall  within   the  space   of 

days  next  after  the  return  and  arrival  of  the  said  ship  or 
vessel  in  the  said  river  Thames  from  her  said  intended  voyage,  or  at  the 
end  and  expiration  of  calendar  months,  to  be  accounted  from 

the  day  of  the  date  of  the  above  written  obligation  (which  of  the  said 
terms  shall  jfirst  happen)  well  and  truly  pay  or  cause  to  be  paid  onto  the 
said  (obligee)  his  executors,  administrators,  or  assigns,  the  sum  of  /• 

of  lawful  money  of  the  United  Kingdom  of  Great  Britain  and  Ire^ 
land,  (b)  or  if  in  the  said  voyage  and  within  the  said  period  of 
calendar  months,  to  be  accounted  as  aforesaid,  an  utter  loss  of  the  said 
ship  or  vessel  by  fire,  enemies,  pirates,  or  any  other  casualties,  shall  una- 
voidably happen,  to  be  sufficiently  proved  by  the  said  {obligor)^  bis  heire, 
executors,  or  administrators.  When,  &c.  or  else,  &c. 


Bill  of  Bottomry  by  Deed  Poll,  executed  in  the  River  Thames^  where  the 

Ship  was  to  go  to  various  Ports. 

To  ALL  PEOPLE,  &c.  I,  A.  B.  of,  &c.  mariner,  master,  and  part-owner 
of  the  good  ship  or  vessel  called,  &c.  of  London,  of  the  burthen  of 
*200  tons,  or  thereabouts,  now  riding  at  anchor  in  the  river  Thames,  with- 
in the  port  of  London,  do  send  greeting :  Whereas  the  said  ship  is  now 
bound  out  upon  a  voyage  from  the  said  port  unto  the  island  of  Barbadoes, 
and  from  thence,  if  occasion  shall  be,  to  the  island  of  May,  and  so  to  re* 
turn  back  again  to  the  said  island  of  Barbadoes,  and  thence  to  London  to 
end  her  voyage.  Now  know  ye  that  I,  the  said  A.  B.,  for  myself,  my  ex- 
ecutors, and  administrators,  do  covenant  and  grant,  to  and  with  G.  D.,  of, 
&c.  (who  before  the  sealing  and  delivery  hereof  hath  paid  and  advanced 
unto  me  the  said  A.  B.  the  sum  of  610/.  of  lawful  money  of  Crreat  Brit' 
ain,  and  is  contented  and  hath  agreed  to  stand  to  and  bear  the  adventure 
of  the  said  sum  upon  the  body  of  the  said  ship,  during  the  said  voyage) 
and  to  and  with  the  executors,  administrators,  and  assigns  of  the  said 
C.  D.  by  these  presents :  That  the  said  ship  with  the  first  good  wind 
and  weather  after  the  day  of  next  ensuing  the  date  hereof,  shall 
depart  from  the  said  river  Thames,  on  the  said  intended  voyage  and  shall 
by  God's  grace  (the  perils  and  dangers  of  the  sea  and  restraint  of  princes 
and  rulers  excepted)  return  into  the  said  river  Thames  from  her  said  voy- 
age, before  the  expiration  of  fourteen  months,  to  be  accounted  from  the 
date  of  these  presents ;  and  that  the  said  ship  in  her  said  intended  voy- 
age, shall  not  sail  or  apply  unto  any  other  ports  or  places  than  those  be- 
fore mentioned  herein,  unless  she  shall  be  necessitated  thereto  by  extremi- 

(6)  If  the  voyage  be  to  India,  it  is  usual  said,  and  so  in  proportion  for  less  than  a 
to  make  the  bond  for  twenty  months  cer-  month."  Equity  will  not  assist  ihe  obligee 
tain  and  sixteen  months  uncertain,  in  which  of  a  bottomry  bond  where  it  causes  an  un- 
case add,  "  Together  with  the  sum  of  I.  of  reasonable  interest,  Tandy  v  Turner,  Eq 
like  lawful  money  for  every  calendar  month  Ca  Abr  372  pi  7  ;  but  the  reasonableness 
the  said  ship  or  vessel  shall  be  out  on  the  or  unreasonableness  of  the  interest  depends 
said  voyage  over  and  above  twenty  calen-  upon  the  risk,  Chesterfield  v  Janaen,  1 
dar  months,  to  the  expiration  of  thirty-six  Atk  341.  1  Yea  sen  151  S  C. 
calendar  months,  to  be  accounted  as  afore- 
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tj  of  weather^  or  other  Qnavoidable  accident  ind  thatl,  the  said  A.  B., 
my  ezecntorfly  adminiatratorsy  or  assigns,  shall  and  will  well  and  truly  pay 
or  cause  to  be  paid  unto  the  said  C.  D.  his  executors,  administrators,  or 
assigns,  at,  &c.  the  sum  of  560/.  of  lawful  money  of  Great  Britain  in 
respect  of  the  adventure  as  aforesaid,  if  the  said  ship  shall  go  only  to  the 
island  of  Barbadoes^  and  from  thence  return  to  London  to  finish  her  said 
intended  voyage  ;  and  the  sum  of  SOO/*  of  like  money,  if  the  said  ship 
shall  go  from  thence  to  the  island  of  May^  and  so  return  again  to  the  said 
island  of  Barbadoes^  and  thence  to  London  to  end  her  said  voyage  ;  and 
that  within  one  month  aAer  the  return  of  the  hull  or  body  of  the  said  ship 
unto  the  river  Thames^  from  her  said  voyage.  Provided  always,  and  it  is 
nevertheless  the  true  intent  and  meaning  of  these  presents.  That  if  the 
said  ship  in  her  intended  voyage  shall  happen  to  be  lost,  miscarry,  or  be 
taken  by  men  of  war,  or  pirates,  that  then  this  present  writing  or  deedt 
and  every  covenant,  payment,  matter,  and  thing  therein  contained  on  the 
part  and  behalf  of  me  the  said  A.  B.,  to  be  done,  paid,  and  performed, 
diall  be  void,  and  of  none  effect.  And  that  then  I,  the  said  A.  B.,  my 
executors  or  administrators,  shall  not  be  in  any  wise  chargable  or  liable 
to  pay  the  said  several  sums  before  mentioned  or  either  of  them,  or  any 
part  thereof,  to  the  said  C.  D.,  his  executors,  administrators,  or  assigns, 
bat  that  he  and  they  are  to  lose  the  same,  and  every  part  thereof,  any 
thing  hereinbefore  contained  to  the  contrary  thereof,  in  anywise  notwith- 
standing. And  it  is  agreed  by  and  between  the  said  parties  to  these 
presents  that  in  case  the  said  ship  shall  not  be  returned  unto  the  river 
Thames,  from  the  said  intended  voyage,  at  the  end  of  fourteen  months 
to  be  accounted  from  the  date  of  these  presents,  and  that  at  the  expi- 
ration of  the  said  fourteen  months,  there  shall  not  be  just  proof  made  of 
the  loss  happening  within  the  time  aforesaid ;  and  then  I,  the  said  A.  B. 
my  executors,  administrators,  or  assigns,  shall  and  will,  within  twenty 
days  next  after  the  end  and  expiration  of  the  said  fourteen  months,  well 
and  truly  pay  or  cause  to  be  paid  unto  the  said  C.  D.,  his  executors, 
administrators,  or  assigns,  at  the  place  of  payment  aforesaid,  the  said 
*sum  of  660/.  in  case  the  said  ship  shall  go  unto  the  said  island  of  Barba- 
does  as  aforesaid,  and  the  said  sum  of  600/.,  in  case  the  said  ship  shall  go 
unto  the  said  island  of  May  as  aforesaid;  and  that  the  said  C.  D.  shall  not 
nm  the  hazard  and  adventure  of  the  said  sum  by  him  adventured  as  afore- 
said, upon  the  body  of  the  said  ship,  any  longer  than  fourteen  months,  to 
be  reckoned  and  accounted  as  aforesaid.    In  witness,  &c. 


Respondentia  Bond  for  securing  Money  lent  on  Goods  on  a  Voyage  to  the 

East  Indies,  (a) 

Know  all  hem  by  these  presents  that  I,  A.  B.  of  in 

the  county  of  mariner,  am  held  and  firmly  bound  to 

0.  D.  of,  &c.  in  the  sum  or  penalty  of  1,000/.  of  lawful  money  of  Cheat 
Britain,  to  be  paid  to  the  said  G.  D.  or  to  his  certain  attorney,  executors, 
administrators,  or  assigns,  to  which  payment,  well  and  truly  to  be  made, 

1,  the  said  A.  B.,  do  bind  myself,  my  heirs,  executors,  and  administra- 
tors, firmly,  by  these  presents,  sealed  with  my  seal  dated  this  23d  day  of 
Jannary,  A*  R.  42.    Whereas  the  above  named  C.  D.  on  the  day  of  the 

(a)  S  Wilde,  212. 
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date  above  written,  advanced  and  lent  unto  the  said  k,  B.  the  eumof  5002. 
upon  the  goods,  merchandize,  and  effects  laden  and  to  be  laden  on  board 
the  good  ship  or  vessel  called  The  Saini  G&orge^  now  riding  at  anchor 
in  the  river  Thames^  outward  bound, 

and  whereof  one  £.  F.  is  commander,  which  said  sum  is  to  rest  at  res- 
pondentia on  the  said  goods.  Now  the  condition  of  this  obligation  is 
such,  that  if  the  said  ship  or  vessel  do  and  shall,  with  all  convenient 
speed,  proceed  and  sail  from  and  out  of  the  said  river  Thames^  on  a 
voyage  to  any  port  or  place,  ports  or  places,  in  the  Easi  Indies^  ChinOf 
Persia,  or  elsewhere,  beyond  the  Cape  of  Good  Hope,  and  from  thence 
do  and  shall  sail,  return,  and  come  back  into  the  said  river  Thames,  at 
or  before  the  end  and  expiration  of  thirty-six  calendar  months,  to  be  ac- 
counted from  the  day  of  the  date  above  written,  and  there  to  end  her 
said  intended  voyage  (the  dangers  and  casualties  of  the  seas  excepted).' 
And  if  the  said  A.  B.,  his  heirs,  executors,  or  administrators,  do  and 
shall,  within  thirty  days  next  after  the  said  ship  or  vessel  shall  be  re- 
turned to  the  said  port  of  London,  from  her  said  intended  voyage,  or  at 
and  upon  the  end  and  expiration  of  the  said  thirty- six  calendar  months 
to  be  accounted  as  aforesaid,  (which  of  the  said  times  shall  first  and  next 
happen,)  well  and  truly  pay  or  cause  to  be  paid  unto  the  said  C.  D.,  his 
executors,  administrators,  or  assigns,  the  full  sum  of  500/.  of  lawful  mo- 
ney of  Great  Britain,  together  with  the  sum  of  12/.  of  like  lawful  mo- 
ney per  calendar  month,  for  each  and  every  calendar  month  the  said  ship 
shall  be  out  on  the  said  voyage  over  and  above  twenty  calendar  months, 
and  so  in  proportion  for  a  less  time  than  a  month;  or  if  in  the  said 
voyage,  and  within  the  said  thirty-six  calendar  months,  to  be  accounted 
as  aforesaid,  an  utter  loss  of  the  said  ship  or  vessel  by  fire,  enemies, 
pirates,  or  any  other  casualties,  shall  unavoidably  happen,  and  the  said 
*A.  B.,  his  heirs,  executors,  or  administrators,  do  and  shall,  within  six 
calendar  months  next  after  such  loss,  well  and  truly  account  for  (upon 
oath,  if  required)  and  pay  unto  the  said  C.  D.,  his  executors,  administra- 
tors, or  assigns,  a  just  and  proportionable  average  on  all  the  goods  and 
effects  of  the  said  A.  B.  carried  from  England,  on  board  the  said  ship  or 
vessel,  and  the  net  proceeds  thereof,  and  on  all  other  goods  and  effects 
which  the  said  A.  B.  shall  acquire  during  the  said  voyage,  for  or  by  reason 
of  snch  goods,  merchandizes,  and  effects,  and  which  shall  not  be  unavoidab^ 
lost,  then  the  above  written  obligation  to  be  void  and  of  none  effect,  else 
to  stand  in  full  force  and  virtue.  A.  B. 

Sealed  and  delivered  (being  first  duly  ) 
stamped)  in  the  presence  of  E.  F.   > 


Form  of  Declaration  on  valued  Policy  on  Ship  in  Goram  v.  Sweeting, 

Jir.  T.  22  Car.  (a) 

London,  to  wit. — Francis  Goram  complains  of  John  Sweeting  being 
in  the  custody  of  the  Marshal  of  the  Marshalsea  of  our  Lord  the  King 
himself,  for  that  whereas  the  said  on  the  21st  day  of  April,  in 

the  year  of  our  Lord,  1699,  at  London,  to  wit,  in  the  parish,  Ac,  ac- 

(a)  Tid.  S  Saand  SOO  ;  and  m«  tb«  fonna  refeiied  toby  Oroa«,  J,  SEaat,  381^  W- 
(*525) 


Part   /.]  DfiCLARATIONf.  401 

cording  to  the  custom  of  merchants,  caused  to  be  written  and  made  a 

certain  writing,  commonly  called  a  policy  of  insurance, 
Policy  set  out.    in  which  said  writing  it    was   mentioned   that   the    said 

plaintiff  did  make  an  assurance,  and  cause  himself  to  be  as- 
sured, lost  or  not  lost,  from  London  to  any  ports  and  places  out  of  the 
Straits  of  Gibraltar,  at,  to,  and  again,  up  and  down,  (b)  from  j[)ort  to 
port,  and  fiom  place  to  place,  in  trade,  and  at  and  from  thence  to  Lon- 
don^  upon  the  body,  tackle,  apparel,  ordnance,  munition,  artillery, 
boat,  and  other  furniture  of  and  in  the  good  ship  called  the  Margaret 
of  London,  of  150  tons,  or  thereabouts,  whereof  was  master  under  God 
for  that  voyage,  Henry  Fairwealher,  or  whosoever  else  should  go  for 
master  in  the  said  ship,  or  by  whatsoever  other  name  or  names  the  said 
ship  or  the  master  thereof  was  or  should  be  named  or  called,  beginning 
the  adventure  upon  the  said  ship  from  and  immediately  following  the  day 
of  the  date  of  the  said  writing,  and  so  should  continue  and  endure,  until 
the  said  ship  should  be  arrived  at  any  ports  and  places  whatsoever  out  of 
the  Straits  of  Gibraltar,  and  during  the  whole  time  of  her  abode  and 
mooring  there,  at,  to,  and  again,  up  and  down,  from  port  to  port,  and 
from  place  to  place,  in  trade,  upon  the  ship,  ^c.  And  further,  until 
the  said  ship,  with  all  her  tackle,  apparel,  &c.,  should  be  arrived  at 
London,  and  there  moored  at  anchor  twenty-four  hours  in  good  safety. 
And  it  was  agreed  by  the  said  writing,  that  the  said  ship,  &c.,  for  so 
*much  thereof  as  concerned  the  assured,  was  and  should  be  at  all  times 
during  the  said  voyage  rated  and  valued  at  the  full  sum  of  3002.  sterling, 
without  any  further  account  to  be  rendered  for  the  same.  Touching  the 
adventures  and  perils  which  they  the  assurers  were  contented  to  bear 
and  did  take  upon  them  in  that  voyage,  they  were  of  the  seas,  &c.,  as 
usual,  (^ante,  214.)  damage  of  the  said  ship,  tackle,  &>c.,  or  any  part 
thereof;  and  in  case  of  any  loss  or  misfortune,  it  should  be  lawful  to  the 
assureds,  their  factors,  servants,  and  assigns,  to  sue,  labor,  and  travel 
for,  in  and  about  the  defence,  safeguard,  and  recovery  of  the  said  ship, 
&c.,  or  any  part  thereof,  without  prejudice  to  that  assurance,  to  tlie 
charges  whereof  they,  the  assurers,  would  contribute,  each  one  accord- 
ing to  the  rate  and  quantity  of  his  sum  therein  assured,  and  that  that 
writing  or  policy  of  assurance  should  be  of  as  much  force  and  effect  as 
the  surest  writing  or  policy  of  assurance  theretofore  made  in  Lombard' 
street  or  the  Royal  Exchange,  so  they,  the  assurers,  were  contented, 
and  did  thereby  promise  and  bind  themselves,  each  one  for  his  own 
part,  their  heirs,  executors,  and  their  goods,  to  the  assurers,  their  exe- 
cutors, administrators,  and  assigns,  for  the  true  performance  of  the  pre- 
mises, confessing  themselves  paid  the  consideration  due  unto  them  for 
that  assurance  by  the  said  plaintiff,  at  and  after  the  rate  of  3/.  12^.  per 
cent,  for  six  months  from  the  time  aforesaid,  and  at  that  rate  per  cent, 
monthly  afterwards,  until  the  end  of  the  said  voyage,  or  until  notice 
should  be  given  for  determining  the  said  adventure,  as  by  that  writing  or 
policy  of  assurance  more  fully  appears.  And  the  said  plaintiff  saith, 
after  the  making  of  the  said  policy  of  assurance,  to  wit,  on  the  18th  day 
of  November,  in  the  year  of  our  Lord  1669,  at  London  aforesaid,  in 
the  parish  aforesaid,  the  said  defendant  had  notice  of  the  said  policy, 
and  thereupon  the  said  defendant,  on  the  same  day  and  year  aforesaid, 
at,  &c.  aforesaid,  in  consideration  that  the  said  plaintiff  had  then  and 
there  agreed  with  the  said  defendant  to  pay  him  the  said  defendant  at  the 
rate  of  3/.  125.  pet  cent,  for  six  months,  beginning  from  the  21st  day  of 

(d)  This  is  usually  expressed  by  the  words  '*  forwards  and  backwards,"  or  *'in 
any  direction,*  &c. 
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kagOMij  in  the  year  aforesaid,  and  to  perform  all  and  siDgiilar  the  other 
things  in  the  said  policy  of  assurance  contained,  on  the  part  of  the  assured, 
to  be  performed  for  the  assurance  of  50/.  to  be  made  by  the  said  defendant 
according  to  the  tenor  of  the  said  policy  of  assurance,  he  the  said  de« 
fendant  then  and  there    agreed,  and  was  contented  with  the   said  policy 
of  assurance  beginning  the  said   adventure  from  the  said  21st  day  of  Au- 
gust in  the  last  year  aforesaid,  (the  said  ship  then  being  in  good  safety,) 
according  to  the  tenor  and  true   intent  of  the  said  policy.     And  the  said 
defendant,   in  consideration  of  the  premises  then  and    there  undertook, 
and  to  the  said  plaintiff  faithfully  promised,  that  he  the  said  defendant 
would  well  and  faithfully  perform  on  his  part  all  the  premises  in  the  said 
policy  contained,  on  the  part  of  the  assurers  to  be  performed  as  to  the 
said  601.  beginning  the  said  adventure  from  the  said  2l8t  day  of  August 
in  the  year  aforesaid,  (the  said  ship  then  being  in  good  safety);  and  the 
said  plaintiff  in  fact  saith,  that  the  said  ship,  on  the  said  21st  day  of 
August  in  the    year  aforesaid,  was  in  good    safety,  to  wit,  at  London 
aforesaid,  in  the  parish  and  ward  aforesaid,  but  that  the   said   ship, 
tackle,  apparel,  ordnance,  munition,  artillery,  boat,   and  other  furniture, 
or  any  part  thereof,  did  not  arrive  in  good  safety  from  the  said  voyage  at 
London  aforesaid  :  but  that  the  said  ship  afterwards,  to  wit,  on  the  25th 
day  of  November,  A.  D.  1669,  upon  her  said  voyage  in  parts  beyond  the 
veas,  to  wit,  out  of  the  Slreights  of   Gihraliar  towards  London  aforesaid, 
being  upon  the  high  seas,  was  by  the  perils  of  the  sea,  and  by  the  force  of 
*wind8  and  storm,  sunk  and  destroyed,  to   wit,  at  &c.  aforesaid,  whereof 
the  said  plaintiff  afterwards,  to  wit,  on  the  last  day  of  November,  in  the 
21st  year  of  the  reign  of  our  Lord  Charles  the  Second,  at  London  afore- 
said, in  the  parish  and  ward  aforesaid,  gave  notice  to  the  said  defendant, 
and  then  and  there,  according  to  the  custom  of  merchants,  abandoned  to 
the  said  defendant,  and  other  assurers,  who  had  subscribed  the  said  policy, 
all  his  interest  in  the  said  ship,  and  the  other  premises  so  as  aforesaid 
assured,  and  then  and  there  required  the  said  defendant  to  pay  him  the 
said  plaintiff  the  said  50/.  so  by  the  said  defendant  aforesaid  assured,  which 
he  the  said  defendant,  by  reason  of  the  piemises,  and  according  to  the  cus- 
tom of  merchants,  ought  to  have  paid  to  the  said  plaintiff.     Yet  the  said 
defendant,  not  regarding  his  said  promise  and  undertaking,  but  contriving, 
and  fraudulently  intending,  craftily  and  subtilly  to  deceive  and  defraud  the 
said  plaintiff  in  this  behalf,  did  not  bear  the  adventure  of  the  said  ship, 
tackle,  apparel,  ordnance,  munition,  artillery,  boat,  and  other  furniture,  so 
as  aforesaid  sunk  and  destroyed,  or  any  parcel  thereof  as  to  the  said  50L 
or  any  part  thereof,  nor  has  yet  paid  ihe  said  plaintiff  the  said  50/.  or  any 
part  thereof,  or  anywise  contented  him  for  the  same  (although  to  do  this, 
the  said  defendant  afterwards,  to  wit,  ou  the  Ist  day  of  March,  in  the  22d 
year  of  the  reign  of  our  said  Lord  the  now  King,  at  &c.  was  by  the  said 
plaintiff  oflen  requested) .     Wherefore  the  said  plaintiff  saith  he  is  injured, 
and  has  sustained  damages  to  the  value  of  100/.  and  therefore  he 
his  snit,  &€• 
(•625) 
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Modem  Form  of  Declaration  in  Assumpsit  on  a  Policy  not  under  Sealf 

stating  a  Loss  of  Goods  by  Capture,  {a) 

For  that  whereas  ihe  said  plaintiff  heretofore,  to  wit,  on,  &c.,  at,  &c., 
According  to  the  usage  and  custom  of  merchants,  caused  to  be  made  a 
certain  policy  of  insurance,  purporting  thereby,  and  containing  therein, 
that  the  said  plaintiff,  (or,  if  effected  by  an  agent  for  the  plaintiff,  say 
"  that  the  said  E.  F.")  as  well  in  his  own  name  as  for  and  in  the  name  or 
names  of  all  and  every  other  person  or  persons  to  whom  the  same  did, 
mightt  or  should  appertain  in  part,  or  in  all,  did  make  insurance,  and 
cause,  iic  [Here  set  out  the  policy  in  the  past  tense,  to  the  words  *<  in 
witness,  d^c."  which  are  to  be  omitted,  and  then  proceed  as  follows :] 
And  by  a  certain  memorandum  thereunder  written,  corn,  fish,  salt,  fruit, 
flour,  and  seed,  were  warranted  free  from  average,  unless  general,  or  the 
ship  should  be  stranded ;  sugar,  tobacco,  hemp,  flax,  hides,  and  skins, 
were  warranted  free  from  average,  under  51,  per  cent,^  and  all  other 
goods  ;  also  the  ship  and  freight  were  warranted  free  from  average,  under 
3/.  per  cent,^  unless  general,  or  the  ship  should  be  stranded.  And  by  r 
certain  other  memorandum  hereunder  written,  it  was  declared  that  the  said 
insurance  was  on  goods  ;  as  by  the  said  policy  of  insurance  and  memo- 
randa, reference  being  thereunto  had,  will  more  fully  and  at  targe  appear. 
*And  thereupon  afterwards,  to  wit,  on,  &c.  last  aforesaid,  at, 
prooUflis.  ^^'  B^oi'^s^'^t  ^  consideration  that  the  said  plaintiff,  at  the 
special  instance  and  request  of  the  said  defendant,  had  theii 
and  there  paid  to  the  said  defendant  a  certain  sum  of  money,  to  wit,  the 
sum  of  5/.  6f.  of  lawful  money  of  Great  Britain^  as  a  premium  or  re« 
ward  for  the  insurance  of  100/.  of  and  upon  the  said  goods,  in  the  said 
•hip  or  vessel,  in  the  said  voyage,  (  or  **  on  the  premises,*')  in  the  said 
policy  of  insurance  mentioned,  and  had  then  and  there  undertaken,  and 
faithfully  promised  the  said  defendant  to  perform  and  fulfil  all  things  in 
the  said  policy  of  insurance  contained,  on  the  part  and  behalf  of  the  in- 
sured, to  be  performed  and  fulfilled,  he  the  said  defendant  undertook* 
and  then  and  there  faithfully  promised  the  said  plaintiff,  that  he  the  said 
defendant  would  become,  and  be  an  insurer  to  the  said  plaintiff  of  the 
said  sum  of  100/.  upon  the  said  goods,  in  the  said  ship  or  vessel,  in  the 
said  voyage,  in  the  said  policy  of  insurance  mentioned,  and  would  perform 
and  fulfil  all  things  in  the  said  policy  of  insurance  mentioned,  on  his  part 
and  behalf  as  such  insurer  of  the  said  sum  of  100/.  to  be  performed  and 
fulfilled.  And  the  said  defendant  then  and  there  became,  and  was  an 
insurer  to  the  said  plaintiff,  and  then  and  there  duly  subscribed  (or  if  by 
agent,  **  by  one  G.  H.  his  agent,  in  that  behalf  duly  subscribed**)  the  said 
policy  of  insurance,  as  such  insurer  of  the  said  sum  of  100/.  upon  the  said 
goods,  in  the  said  ship  or  vessel,  in  the  said  voyage,  to  wit,  at,  &c.  afore- 
said. And  the  said  plaintiff  further  saith,  that  heretofore,  to  wit,  on,  d^e. 
aforesaid,  divers  goods  of  great  value,  had  been  and  were  shipped  and 
loaded  at,  &c.  aforesaid,  in  and  on  board  of  the  said  ship  or  vessel  in  the 
said  policy  of  insurance  mentioned,  to  be  carried  and  conveyed  therein,  in 
the  said  voyage,  to  wit,  at,  &c.  aforesaid.  And  that  the  said 
Interest.  E.  F.  (or  if  at  the  suit  of  the  principal,  that  **  he  the  said  plain- 
tiff,** or  *«  that  he  the  said  plaintiff,  one  6.  H.  and  one  J.  K., 
lac,  were,**)  then  and  there,  and  from  thence  continually  afterwardsi  until 


(o)  Vide  8  Chttty  on  Plead  178,  4th  td. 
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and  at  the  time  of  the  loss  hereafter  mentioned,  interested  in  the  said 
goods  in  the  said  policy  of  insurance  and  memoranda  mentioned,  and  50 
shipped  on  board  the  said  ship  as  aforesaid,  to  a  large  value  and  amount, 
to  wit,  to  the  value  and  amount  of  all  the  monies  by  him  ever  insured  or 
caused  to  be  insured  thereon,  to  wit,  at,  &.C.,  aforesaid.  And  the  said  plain* 
tilT  in  fact  further  saith,  that  heretofore,  to  wit,  on,  Slc.  the  said  ship  or  ves- 
sel, with  the  said  goods  on  board  tliereof,  departed,  and  sei  sail  from 

afuiesaid,  on  her  said  voyage,  towards  aforesaid.     And 

that   afterwards,    and   whilst  the  said  ship  or  vessel  was  pro- 
Capture,         ceediiig  on  her  said  voyage  and  before  her  arrival  at 

aforesaid,  to  wit,  on,  &.c,  the  said  ship  or  vessel  with  the  said 
goods  on  board  thereof,  as  aforesaid,  were  on  the  high  seas,  to  wit,  at,  &c. 
aforesaid,  with  force  and  arms,  and  in  an  hostile  ninnnrr,  captured,  seiz- 
ed, and  taken  by  certain  rncmieg  of  our  Lord  the  now  king.  And  thereby 
the  said  goods,  then  and  there  became,  and  were  wl.oliy  lost  to  the  said 
£.  F.,  and  never  did  arrive  at,  &c.  aforesaid.  Of  all  which  said  several 
premises,  the  said  defendant  afterwards,  to  wit,  on,  &.c.  ar.  Sic.  aforesaid, 
had  notice,  and  was  then  and  there  requested  by  tlie  said  plaintiff  to  pay 
him  the  said  sum  of  100/.,  so  by  him  insured  as  aforesaid,  and  which  said 
sum  of  100/.,  he  the  said  defendant  then  and  there  ought  to  have  paid^  ac^ 
cording  to  the  form  and  effect  of  the  said  policy  of  insurance,  and  his  said 
promise  and  undertaking  so  by  him  made  as  aforesaid,  to  wit,  at,  &e. 
aforesaid. 
Add  money  paid^  had,  and  received,  account  stated  and  breach. 


^Declaration  in  Assumpsit  on  a  Time  Policy  effected  on  a  Ship  hy  a  Mem* 
her  of  a  mutual  Insurance  Company  called  the  Pacific  Association^  stat' 
ing  a  Loss  to  the  Ship  ly  the  Perils  of  the  Sea,  and  also  a  General 
Average  Loss  in  respect  of  Goods  thrown  overboard, 

London^  to  wit. — C.  D.  (the  defendant  in  this  suit)  was  attached  to 
answer  A.  B.,  the  plaintiff  in  this  suit,  of  a  plea  of  trespass  on  the  case  on 
promises.  And  thereupon  the  said  plainiiflT,  by  £.  F.,  his  attorney,  com- 
plains. For  that  whereas  the  said  plaintiff  before  and  at  and  after  tlie 
time  of  making  the  policy  of  assurance  next  hereinafter  mentioned,  to  wit, 
on  the  1st  day  of  February,  in  the  year  of  our  Lord,  1822,  and  from  thence 
continually  until  the  15th  day  of  February,  1823,  was  a  ship-owner  and 
member  together  with  the  said  defendant  and  divers  other  persons  of  a 
certain  society  or  association,  called  the  Pacific  Association,  to  wit,  at 
London  in  the  parish  of  Saint  Mary-le-Bow,  in  the  ward  of  Cheap,  and 
whereas  the  ship  or  vessel  next  hereinafter  mentioned  was  from  the  day  of 
the  date  and  making  of  the  hereinaAer  mentioned  policy  of  assurance,  to 
wit,  on  the  15lh  day  of  February,  in  the  year  of  our  Lord  1822,  admitted 
into  and  entered  in  the  said  society,  to  wit,  at,  &c.  aforesaid.  And  whereas 
also  the  said  plaintiff  heretofore,  to  wit,  on  the  7th  day  of  March,  1822,  at 
London,  &c.  aforesaid,  caused  to  be  made  a  certain  policy  of  assurance 
purporting  thereby  and  containing  therein  that  the  said  plaintiff,  as  well  in 
his  own  name,  as  for  and  in  the  name  and  names  of  all  and  every  other 
person  or  persons  to  whom  the  same  did,  might,  or  should  appertain  in  part 
or  in  all,  did  make  assurance,  and  cause  himself  and  them,  and  every  of 
them  to  be  insured,  lost,  or  not  lost,  at  and  from  any  port  or  porLs  place 
or  places,  not  excepted  in  that  policy  or  the  rules  of  the  Pacific  Associatioii 
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i]|K>n  the  body,  dice,  of  the  Waterloo^  whereof  — -*—  was  then  mastert 
and  whosoever  else  should  go  for  master  in  the  said  ship,  beginning  the 
adventure  upon  the  said,  ^c.  at  twelve  o^clock  at  noon  of  the  15th  day  of 
February,  in  the  year  of  our  Lord  1822,  and  so  should  continue  and  en- 
dure until  twelve  oVlock  at  noon  of  the  15th  day  of  February,  1823,  the 
said  ship,  &c.  for  so  much  as  concerned  the  assured  by  agreement  between 
the  assured  and  ass^urers  in  that  policy  were  and  should  be  valued  at  1,500/. 
and  insured  by  the  said  policy  for  1,500/.  touching  the  adventures  and 
perils  which  they,  the  assurers,  were  contented  to  bear,  and  did  take  upon 
thera  in  that  assurance,  they  were,  of  the  seas,  &;c.  &c.  And  by  a  certain 
memorandum  then  and  there  made,  the  said  ship  was  warranted  free  from 
average  under  three  pounds /^^r  cent,  on  the  net  amount  (valuing  each  ves- 
sel as  in  the  first  article)  unless  general,  or  the  ship  should  be  stranded  ; 
and  insured  against  running  any  ship  down,  or  being  run  down,  in  case  of 
damage,  not  to  exceed  the  sum  insured  by  that  policy,  as  also  against  re- 
ceiving and  doing  damage.  And  by  a  certain  indorsement  on  the  said 
policy  of  assurance,  purporting  to  be  the  rules  and  regulations  of  the  Pacific 
Association,  it  was  then  and  there  declared  (amongst  other  things)  that 
every  member  residing  in  the  country  should  appoint  an  agent  in  London 
to  pay  his  proportion  of  losses  and  averages,  and  also  that  the  several  ship- 
owners whose  names  were  thereunder  written  (being  the  persons  hereinaf- 
ter referred  to  as  assurers)  did  severally  and  respectively,  but  not  jointly 
or  in  partnership,  or  the  one  for  the  other  of  them,  but  each  of  them  only  in 
*his  own  name  and  on  his  own  account,  thereby  mutually  agree  to  insure 
each  other's  ships  from  twelve  o'clock  at  noon  of  the  day  of  entry  of  each 
vessel  into  that  association  until  twelve  o'clock  at  noon  of  the  15th  day  of 
February,  1823,  and  that  the  said  rules  were,  and  always  should  be, 
considered  as  binding  upon  all  the  members,  as  if  inserted  in  and  made  a 
component  part  of  the  policies  :  as  by  the  said  policy  of  assurance,  memo- 
randum and  indorsement  reference  being  thereunto  respectively  had,  will 
more  fully  and  at  large  appear.  [N.  B.  The  rules  must  be  stated  so  far 
as  they  control  the  policy.]  And  the  said  plaintiff  in  fact  saith  that  the 
said  policy  of  assurance  with  the  memorandum  and  indorsement  was  so 
made  by  him,  the  said  plaintiff  as  aforesaid,  for  and  on  the  part  and 
behalf  of  himself  the  said  plaintiff,  and  that  the  said  insurance  so  made  as 
aforesaid  was  made  for  the  sole  use  and  benefit  of  himself  the  said  plain- 
tifif  (to  wit),  at  London  aforesaid  in  the  parish  and  ward  aforesaid.  And 
the  said  writing  or  policy  of  assurance  was  then  and  there  subscribed  with 
the  name  of  the  said  defendant  and  divers  other  persona,  and  was  then 
and  there  duly  subscribed  by  an  agent  of  the  said  several  persons  as  as- 
surers for  the  sum  of  1,500/.  upon  the  said  premises  in  the  said  policy  of 
assurance  mentioned.  [Then  aver  mutual  promises  as  ante  526.]  And 
that  on  the  15th  day  of  February,  in  the  year  of  our  Lord  1822  aforesaid, 
the  said  ship  or  vessel  in  the  said  policy  of  assurance  mentioned  was  in 
good  safety  on  the  high  seas,  and'  not  employed  trading,  laden,  going,  or 
sailing  in  any  manner,  or, to  or  from  any  port  or  place,  with  any  cargo  at 
any  time  prohibited  by  the  said  rules  and  regulations  of  the  said  society. 
And  that  the  said  plaintiff  then  had  and  still  has  always  performed  and 
fulfilled  every  thing  on  his  part  as  such  member  as  aforesaid  of  the  said 
society  or  association,  and  as  such  assured  to  be  performed  and  fulfilled, 
to  wit,  a(  London  aforesaid,  in  the  parish  and  ward  aforesaid.  And  that 
the  said  plaintiff  was  then  and  there,  and  from  thence  continually  after- 
wards until  and  at  the  time  of  the  loss  hereinafter  mentioned,  interested 
in  the  ship  or  vessel  in  the  said  policy  of  assurance  and  memorandum  men- 
tioned to  a  large  value  and  amount,  to  wit,  to  the  value  and  amount  of  all 
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the  money  by  him  ever  insured  or  caused  to  be  insured  thereon,  to  wit, 
at  London  aforesaid,  in  the  parish  and  ward  aforesaid.  And  the  said 
plaintiff  in  fact  further  saith,  that  afterwards  and  before  the  said  15th  day 
of  February,  1823,  to  wit,  on  the  23d  day  of  November,  in  the  year  of 
our  liOrd  1822  aforesaid,  whilst  the  said  ship  or  vessel  was  protected  by 
the  said  policy,  the  said  ship  or  vessel  was,  by  the  mere  perils  and  dan- 
gers of  the  seas,  and  by  stormy  and  tempestuous  weather  and  the  violence 
of  the  winds  and  waves,  strained,  bulged,  broken,  dsmaged,  and  lessened 
in  value,  and  also  by  reason  of  the  perils  and  dangers  of  the  seas,  the 
master  and  crew  of  the  said  vessel  for  the  preservation  thereof,  and  the 
residue  of  the  cargo  then  and  there  on  hoard  the  said  vessel,  were  forced  and 
obliged  to  cast  overboard  and  did  cast  overboard  certain  goods  then  on 
board  the  said  vessel,  and  also  by  reason  of  the  said  perils  and  dangers,  safe- 
guard and  preservation  of  the  said  vessel  and  her  said  cargo,  whereby  a 
general  average  loss  became  chargable  upon  the  said  vessel  and  her  cargo 
and  freight,  the  proportion  whereof  chargable  upon  and  payable  by  the  said 
plaintiff  in  respect  of  his  said  vessel  was  a  large  sum,  to  wit,  the  sum  of 
J, 000/.,  to  wit,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid, 
of  all  which  said  several  premises,  the  said  defendant  afterwards,  to  wit, 
on  the  same  day  and  year  last  aforesaid  there  had  notice.  By  means 
whereof  he,  the  said  defendant,  then  and  there  became  and  was  liable  aa 
such  to  the  said  plaintiff,  a  large  sum  of  money,  to  wit,  the  sum  of  300L 
*and  was  then  and  there  requested  to  pay  to  the  said  plaintiff  the  said  sum 
of  money  according  to  the  meaning  and  effect  of  the  said  policy  of  assur- 
ance, and  of  his  said  promise  and  undertaking  so  by  him  made  as  afore- 
said, to  wit,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid. 

Second  Count. — And  whereas  also  the  said  plaintiff  heretofore,  to  wit, 
on,  &c.  at,  &c.  caused,  ^c.  (setting  out  policy,  as  in  page  527,  to  the 
word  damage.)  As  by  the  said  last  mentioned  policy  of  assurance,  re- 
ference being  thereunto  had,  will  more  fully  appear.  And  the  said  plain- 
tiff further  saith  that  afterwards,  to  wit,  on,  &c.  at,  &c.  in  consideration, 
^c.  as  a  premium  and  reward  for  the  assurance  of  a  certain  proportion 
of  the  said  sum  of  1,500/.  to  wit,  the  sum  of  100/.  of  and  upon  the  premi- 
ses in  the  said  last  mentioned  policy  of  assurance  mentioned,  defendant 
would  perform  and  fulfil  all  things  in  the  said  last  mentioned  policy  of  as- 
surance, contained  on  his  part  as  such  assurer  of  the  said  proportion  of  the 
said  sum  of  1,500/.  to  be  performed  and  fulfilled.  And  the  said  defendant 
then  and  there  became  and  was  an  assurer  to  the  said  plaintiff,  and  duly 
subscribed  to  theTsaid  last  mentioned  policy  of  assurance,  as  such  assurer 
for  the  said  proportion  of  the  said  sum  of  money  last  mentioned,  upon  the 
said  last  mentioned  ship  or  vessel,  to  wit,  at  London  aforesaid,  in  the  parish 
and  ward  aforesaid.  And  the  said  plaintiff  further  saith,  that  heretofore, 
to  wit,  on  the  15th  day  of  February,  1822,  the  said  ship  or  vessel,  in  the 
said  last  mentioned  policy  of  assurance  mentioned,  was  in  good  safety,  to 
wit,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid.  (Aver  as  in 
first  count  plaintiff  interested — that  policy  mad^  for  plaintiff's  own  use. 
Aver  while  insured  was  strained,  &c.  to  pay  to  said  plaintiff  a  large  sum  of 
money,  to  wit,  300/.) 

Third  Count. — And  whereas  also  the  said  plaintiff  heretofore,  to  wit, 
on  the  7th  day  of  March,  in  the  year  of  our  Lord  1822  aforesaidat,  &Oi. 
caused  to  be  made  a  certain  other  policy  of  insurance,  upon  a  certain 
other  ship  or  vessel  called  the  Waterloo^  upon  and  for  the  same  risk,  and 
containing  therein  the  same  terms,  premiums,  and  stipulations,  and  to  the 
same  effect  as  in  the  said  policy  and  memorandum  in  the  said  second  count 
mentioned  and  set  forth  as  by  the  said  last  mentioned  policy  and  memo- 
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randam,  reference,  ice.  of  which  said  last  mentioned  premises  he  the  said 
defendant  afterwards,  to  wit,  on  the  eame,  &c.  at,  &c.  had  notice.  And 
thereupon  afterwards,  to  wit,  on  the  same,  &c.  at.  Sic.  in  consideration, 
Sec,  [here  state  mutual  promises.]  And  the  said  plaintiff  further  saith, 
that  heretofore,  to  wit,  on  the  same,  &c.  the  said  ship  or  vessel,  in  the 
said  last  mentioned  policy  of  assurance  mentioned,  was  in  good  safety, 
to  wit,  at  London^  Ac,  and  that  the  said  plaintiff  was  then  and  there, 
and  from  thence,  and  until  the  time  of  the  loss  hereinafter  mentioned, 
interested,  &c.  Policy  made  for  use  and  benefit,  and  on  account  of  the 
said  plaintiff,  dsc.  and  whilst  said  last  mentioned  ship  was  protected,  &c. 
to  wit,  on,  &;c.  was,  &c.  by,  &c.  greatly  damaged  and  lessened  in  value, 
&c.  obliged  to  cast  overboard,  &c.  (aver  notice.)  By  means,  ^c.  [con* 
elode  as  usual,  and  add  the  money  counts,  and  account  stated.] 


^Commencement  of  Second  Count  on  a  Policy,  (o) 

And  whereas  also,  the  said  plaintiff  heretofore,  to  wit,  on  the  day  and 
▼ear  first  aforesaid,  at,  &,c.  aforesaid,  according  to  the  said  usage  and 
custom  of  merchants,  caused  to  be  made  a  certain  other  policy  of  insur- 
ance upon  a  certain  ship  or  vessel  called ,  for  the  same  voyage, 

and  upon  the  same  subject  matter  of  insurance,  and  upon  the  same  terms 
and  stipulations,  and  containing  therein  to  the  same  effect  as  in  the  said 
policy  of  insurance,  in  the  said  first  count  of  this  declaration  is  above 
mentioned,  as  by  the  said  policy  of  insurance  will  more  fully  appear ;  of 
which,  ^c.  [state  notice  to  the  defendant,  and  his  subscription  to  the 
policy  and  other  averments,  according  to  the  facts,  as  in  the  precedents, 
ante.] 


On  Policy  on  Freight, 

[After  stating  defendant's  subscription  of  the  policy,  state  the  shipment 
of  the  goods  on  freight  as  follows  :] — And  the  said  plaintiff  further  saith 
that,  heretofore,  to  wit,  on,  &>c.  divers  goods  of  great  value  had  been 

and  were  shipped,  and  loaded  at ^  aforesaid,  in  and  on  board  of 

the  said  ship  or  vessel,  in  the  said  policy  of  insurance  mentioned,  to  be 
carried  and  conveyed  therein,  on  and  for  freight,  in  and  during  the  said 
voyage,  to  wit,  at,  iie,  aforesaid,  and  that  he,  the  said  plaintiff  was  then 
and  there,  from  thence  until  and  at  the  time  of  the  loss  hereafter  men- 
tioned, interested  in  the  freight  of  the  said  goods,  so  shipped  and  loaded 
as  aforesaid,  to  a  large  value  and  amount,  to  wit,  to  the  value  and  amount 
of  all  the  monies,  by  hiii  ever  insured,  or  caused  to  be  insured  thereon, 
to  wit,  at,  &c.  aforesaid,  [state  sailing  of  the  ship,  and  loss  of  the  goods, 
as  ante  526.,  and  then  add]  And  the  said  plaintiff  thereby  then  and 
there  lost,  and  was  deprived  of  the  freight  of  the  said  goods  and  merchan- 
dizes so  on  board  of  the  said  ship  on  freight  as  aforesaid,  to  wit,  at,  ine. 
aforesaid. 

(•)  a  Chitty  OB  Plead  183. 
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On  Policy  on  Profit* 

m 

*'  And  by  a  certain  other  memorandum  thereunder  written,  the  said  in- 
surance was  declared  to  be  on  profit,  valued  at /."  [then  refer  to  the 

policy,  and  state  notice,  and  defendant's  subscription,  and  shipment  of 
goods,  and  sailing  of  vessel,  and  then  aver  the  interest  as  follows :] — 
*And  that  the  said  plaintiff  was  interested  in  the  profits  to  arise  and  be 
made  from  the  sale  and  disposal  of  the  said  cargo  of  goods  and  merchan- 
dize,' to  a  large  value  and  amount,  to  wit,  to  the  value  and  amount  of  all 
the  money  by  him  insured,  or  caused  to  be  insured  thereon,  to  wit  at,  &c, 
aforesaid.     [Then  proceed  as  usual.] 


On  Policy  on  Respondentia  Interest. 

For  that  whereas  one  E.  F.,,  heretofore,  to  wit,  on,  &c.  at,  Sec.  by  his 
certain  writing  obligatory,  sealed  with  his  seal,  and  now  shown  to  the 
Court  here,  the  date  whereof  is  a  certain  day  and  year,  to  wit,  the  day 
and  year  aforesaid,  acknowledged  himself  to  be  held,  and  firmly  bound, 
unto  the  said  plaintiff,  in  the  sum  of  2,000/.,  to  be  paid  to  the  said 
plaintiff,  or  his  certain  attorney,  executors,  administrators,  or  assigns, 
whenever  he,  the  said  E.  F.  should  be  thereimto  afterwards  requested, 
with  and  under  a  certain  condition  thereunder  written.  [Here  set  out  the 
condition  of  the  respondentia  bond,  with  the  recitals,  verbatim^  and 
then  proceed.]  And  the  said  plaintiff  further  saith,  that  after  the  making 
of  the  said  writing  obligatory,  and  the  said  condition  ^thereof,  and  after 
the  lending  of  the  said  1,000/.  as  aforesaid,  to  wit,  on,  &c.  he,  the  said 
plaintiff  according  to  the  usage  and  custom  of  merchants,  from  time  im- 
memorial used,  and  approved  of,  caused  to  -be  made  a  certain  policy  of 
insurance,  purporting  thereby,  and  containing  therein  that,  &c.  [Here 
set  out,  verbatinij  the  policy,  which  was  in  the  usual  form,  the  notice  to 
the  defendant,  and  his  submission,  and  the  mutual  promises,  and  then 
proceed  as  follows :] — And  the  said  plaintiff  further  says,  that  the  said 
ship  called  the ,  in  the  said  condition  of  the  said  writing  ob- 
ligatory mentioned,  and  the  said  ship,  called  the  — — — ,  in  the  said 
policy  of  insurance  mentioned,  were  one  and  the  same  ship,  and  not  dif- 
ferent ships ;  and  that  the  voyage  in  the  condition  of  the  said  writing 
obligatory  mentioned,  and  the  voyage  in  the  said  policy  of  insurance 
mentioned,  were  one  and  the  same  voyage,  and  not  other  or  different 
voyages,  and  that  the  merchandize  and  effects,  in  the  said  condition  and 
writing  obligatory  mentioned,  and  the  goods  and  merchandize  in  the  said 
policy  of  insurance  mentioned,  were  the  same  goods,  wares,  merchandize, 
and  effects,  and  that  the  said  sum  of  1,000/.,  in  the  said  writing  ob- 
ligatpry  mentioned,  was  and  is  the  money  insured,  and  intended  to  be 
insured,  in  and  by  the  said  policy  of  insurance,  and  not  other  or  different 
money,  to  wit,  at,  &c.  And  the  said  plaintiff  further  says,  that  the  said 
ship,  with  all  convenient  speed,  after  the^  making  of  the  said  writing  ob- 
ligatory, did  proceed  and  sail  on  her  said  voyage  from  and  out  of  the 
said  river  Thames^  to  a  certain  place  called  '^  in  the  East  IndUst 

(•5S1) 


Part  /.]  ON  SEA  POLICIES.  409 

ia  the  said  oonditoa  of  the  said  writing  ebligatory  nuentionedt  without 
deviation,  and  afterwards,  in  the  said  voyage,  to  wit,  &;c.  did  arrive  in 

safety  at  the  said  place,  called ^  in  the  East  Indies^  aforesaid, 

and  that  the  said  E.  F.  afterwards,  to  wit,  on,  &c.  did  load,  and  cause  to  be 
laden  on  board  the  said  ship,  at  the  said  place,  called,  iic,  in  the  East 
Indies^  divers  merchandize  and  effects,  to  be  brought  from  thence  by  the 
said  ship,  in  the  said  voyage  back  to  the  River  Thames  aforesaid,  and  to 
*  London  aforesaid;  and  that  the  said  ship  afterwards,  to  wit,  on,  &c.  did 
sail,  proceed,  and  return  with  the  said  merchandize  and  effects  so  laden  on 
board  the  said  ship,  without  deviation  in  the  said  voyage,  from  the  said 
place  called  ,  m  the  East  Indies^  and  towards  the  River  Thqmes^ 

and  London  aforesaid,  and  that  afterwards,  dz^c.  [Then  state  the  loss  of 
the  ship  and  goods,  according  to  the  facts,  and  the  defendant's  consequent 
liability  to  pay  as  usual.] 


In  Covenant  on  Policy  on  Ship^  stating  loss  by  grounding  and  by  cutting 

away  of  Masts^  Spc. 

London^  to  wit. — The  Corporation  of  the  Royal  Exchange  Assurance 
Company  were  summoned  to  answer  A.  B.  of  a  plea  of  breach  of  cove- 
nant, and  thereupon  the  said  plaintiff,  by   Thomas  Kearsey,  his  attorney, 
complains.     For  that  whereas,  by  a  certain  deed  poll  or  policy  of  assur- 
ance, bearing  date  on  the  20th  day  of  September,  in  the  year  of  our  Lord 
1826,  at  London  aforesaid,  made  by  the  said  corporation,  which  said  deed 
sealed   with  the  common  seal  of  the   corporation,  he  the  said  plaintiff 
brings  here  into  court ;  he  the  said  plaintiff,  as  well  in  his  own  name  as 
for  and  in  the  name  and  names  of  all  and  every  other  person  or  persons 
to  whom  the  same  did,  might  or  should  appertain  in  part  or  in  all,  did 
make  assurance,  and  cause  himself  and  them  and  every  of  them  to  be  as- 
sured,  lost  or  not  lost  at   and   from  Sierra  Leone  to  London^  with  li- 
berty to  touch  at  the  Isle  Be  Los,  being  1,700/.  on  ship,  and  10,000/. 
on  freight,  valued  at  said  sums,  upon  any  kind  of  goods  and  merchan- 
dizes   whatsoever,   loaden   or   to   be  loaden,   and   also   upon  the  body. 
[^Proceed  with    the    statement    of   the   policy    in    the    past    tense^    as 
ante  J    519.]     And    it   was    agreed    by   the   said   corporation,   that   that 
writing  or  policy  of  assurance  should  be  of  as  much  force  and  effect  as 
the   surest  writing  or  policy  of  assurance  theretofore  made  in  Lombards 
street  or  in  the  Royal  Exchange,  or  elsewhere  in  London.     And  so  the 
said    corporation   were   contented,    and    did    thereby  promise  and  bind 
themselves  and   their  successors   to   the   assureds    their  executors,  ad- 
ministrators, and  assigns,  for  the  true  performance  of  the  premises,  con- 
fessing themselves  paid  the  consideration  due  unto  them  for  that  assurance 
by  Mr.  F.   L.  P.,  secretary,  at  and  after  the  rate  of  two  guineas  and  a 
half  per  cent.,  and  the  said  corporation  were  thereby  content  with  that  as- 
surance for  2,700/.,  free  from  all  average,  on  fish,  corn,  flour,  salt,  fruit,  seed, 
hides,  and  tobacco,  Hnless  general  or  otherwise  agreed,  free  from  average 
on   sugar,  rum,  skins,  hemp,  and  flax,  under  5/.  per  cent,,  and  on  all 
other  goods  and  on  ship  under  3/.  per  cent.,  except  general,  as  by  the 
said  deed  reference  being  thereunto  had   will  more  fully  appear.     And 
the  said  plaintiff  avers,  that  heretofore,  to  wit,  on  the  3d  day  of  De- 
cember, in  the  year  aforesaid,  the  said  ship  was  in  good  safety,  to  wit, 
at  Sierra  Leone  aforesaid,  that  is  to  say,  at  London  aforesaid,  in  the 
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jmrish  and  ward  aforesaid,  and  was  then  and  there  laden  vtith  diver» 
goods  and  merchnndizes,  to  be  carried  and  conveyed  on  freight  in  ant) 
on  board  the  said  8hip  or  vessel  in  the  said  voyage.  And  the  satO 
*  plaintiff  further  saith,  that  at  the  time  of  the  making  of  the  said  dccit, 
and  from  henceforth  and  until  and  at  the  loss  hereafter  mentioned,  he  was 
interested  in  the  said  ship  and  the  freight  of  the  said  ship  in  the  said  voy- 
age to  a  large  value,  to  wit,  all  the  money  ever  insured  by  him  thereon,  to 
wit,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid.  And  the  said 
plaintiff  further  sailh,  that  the  said  ship,  with  the  said  goods  and  merchaD- 
dizes  so  laden  and  being  en  board  her  as  aforesaid,  to  be  carried  on  freight 
in  the  said  ship  in  the  said  voyage  as  aforesaid,  afterwards,  to  wit,  on  the 
3d  day  of  Deccftiber,  in  the  year  aforesaid,  departed  and  set  sail  from 
Sierra  Leone  aforesaid,  on  her  said  voyage,  towards  and  for  London  afore- 
said, and  afterwaids  and  whilst  the  said  ship  or  vessel,  with  the  goods  and 
merchandizes  so  laden  and  being  on  board  thereof  as  aforesaid,  was  pro- 
ceeding on  her  said  voyage,  and  before  the  said  ship  had  been  moored  at 
anchor  at  London  aforesaid  twenty-four  hours,  to  wit,  on  February, 

in  the  year  of  our  Lord  1827,  the  said  ship  grounded,  bulged,  was  wrecked 
and  foundered,  and  became  and  was  wholly  lost  and  destroyed,  to  wit,  al 
London  aforesaid,  and  thereby  the  said  ship  and  freight  then  and  there  be- 
came and  were  wholly  lost  to  the  said  plaintiff,  whereof  the  said  corpora- 
tion afterwards,  to  wit,  on  the  same  day  and  year  last  aforesaid,  at,  &c. 
aforesaid,  had  notice,  and  were  then  and  there  liable,  and  requested  by  the 
said  plaintiff  to  pay  him  the  said  sum  of  1,700/.  as  assured  in  form  afore- 
said, according  to  the  form  and  effect  of  the  said  deed,  and  of  their  cove- 
nant in  that  behalf,  so  made  by  them  as  aforesaid,  yet  the  said  plaintiff  in 
fact  saith  that  the  said  corporation  have  not  paid  to  the  said  plaintiff  the 
said  sum  of  1,700/.,  or  any  part  thereof,  contrary  to  the  form  and  effect  of 
the  said  deed,  and  of  their  said  covenant,  so  made  by  them  in  that  behalf, 
as  aforesaid.  And  whereas  also  the  said  corporation  heretofore,  to  wit,  on, 
&c.  at,  Sic.f  made  their  said  deed  poll  or  policy  of  assurance  in  the  first 
count  of  this  declaration  mentioned,  in  manner  and  form  as  in  the  said  first 
count  in  that  behalf  is  mentioned,  and  the  said  plaintiff  avers  that  the  said 
ship  mentioned  in  the  said  deed,  to  wit,  on  the  3d  day  of  December,  in  the 
year  of  our  Lord  1826,  was  in  good  safety,  to  wit,  at  Sierra  Leone  afore- 
said mentioned  in  the  said  deed,  to  wit,  at  London,  &c.,  and  was  then  and 
there  loaded  with  divers  goods  and  merchandizes  of  large  value,  to  be 
carried  and  conveyed  in  and  on  board  the  said  ship  or  vessel,  on  freight  in 
the  said  voyage,  and  the  said  plaintiff  further  saith,  that  at  the  time  of  the 
making  of  the  said  deed,  and  from  thenceforth  and  until  and  at  the  time  of 
the  loss  hereafter  mentioned,  he  was  interested  in  the  said  ship  and  the 
freight  of  the  said  ship  in  the  said  voyage,  to  a  large  value,  to  wit,  all  the 
money  ever  insured  by  him  thereon,  to  wit,  at,  &c.  And  the  said  plaintiff 
further  saith,  that  the  said  ship,  with  the  said  goods  and  merchandizes  so 
laden  and  being  on  board  her  as  aforesaid,  to  be  carried  on  freight  in  the 
said  ship  on  the  said  voyage  as  aforesaid,  afterwards,  to  wit,  on  the  3d  De- 
cember, &c.,  departed  and  set  sail  from  Sierra  Leone  aforesaid,  on  her  said 
voyage  towards  and  for  London  aforesaid,  and  in  the  course  of  the  voyage 
and  before  the  said  ship  arrived  in  London,  the  said  ship,  and  her  masts, 
tackle,  and  apparel,  were,  by  the  force  of  the  winds  and  the  weather  great- 
ly damaged  and  broken,  and  for  the  necessary  preservation  of  the  ship  and 
cargo,  the  master  and  mariners  on  board  the  said  ship  were  forced  and 
obliged  and  did  cut  away  the  masts  and  rigging  of  the  said  ship  of  great 
value,  to  wit,  of  the  value  of  60/.,  and  in  order  to  repair  the  said  damage, 
and  to  enable  the  said  ship  •to  prosecute  and  complete  her  vovaffe.  the  said 
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ship  was  thereby  then  and  there  forced,  with  the  goods  on  board,  to  go 
into  the  port  of  Dover^  and  there  to  remain  divers,  to  wit,  eleven  days. 
And  the  said  plaintiff  was  thereby  forced  to,  and  did  expend  a  large  sum  of 
money,  to  wit,  200/.  in  the  pilotage  of  ihe  said  ship,  and  other  charges  in 
going  into  and  out  of  the  said  port,  and  in  replacing  the  masts  and  rigging 
so  cut  away  as  aforesaid.  And  the  said  corporation  according  to  the  rate 
and  quantity  of  the  sum  in  the  said  last  mentioned  deed,  assured  thereby 
then  and  there  became  liable,  and  ought  to  have  contributed  a  large  sum  of 
money,  to  wit,  150/.  of  such  charges,  to  wit,  &c.  whereof  the  said  corpo- 
ration afterwards,  to  wit,  on  the  same  day  and  year  last  aforesaid,  there 
had  notice,  and  were  then  and  there  requested  by  the  said  plaintiff  to  con- 
tribute the  sum  of  150/.  to  the  chartres  aforesaid.  Ncveithcless,  the  said 
corporation  did  not  then,  nor  have  they  at  any  other  time  whatsoever  con- 
tributed the  said  sum  of  150/.  or  any  part  thereof  to  the  aforesaid  charges, 
but  have  hitherto  altogether  refused,  and  still  do  refuse  to  contribute  the 
same,  and  have  made  default  therein  contrary  to  the  form  and  effect  of  the 
said  last  mentioned  deed,  and  of  their  said  covenant  made  in  that  behalf  as 
aforesaid.  And  so  the  said  plaintiff  saith  that  the  said  corporation  (al- 
though often  requested  so  to  do)  have  not  kept  their  said  covenant  so  made 
by  them  as  aforesaid,  but  have  broken  the  same,  and  to  keep  the  same  with 
the  said  plaintiff  have  hitherto  wholly  refused,  and  still  do  refuse,  to  the 
damage  of  the  said  plaintiff  of  5,000/.,  and  therefore  he  brings  his  suit,  &c. 


*PART  II. 

INSURANCE  ON  LIVES. 


Policy   on    Life, 

This  present  instrument,  or  policy  of  insurance,  witnessetb  that  whereas 
A.  B.,  of  ,  in  the  county  of  i  hath  entered 

into  and  become  a  member  of  the  society  for  equitable  assurances  on  lives 
and  survivorships,  according  to  a  certain  deed  of  settlement,  bearing 
date  the  7lh  day  of  Sept.  which  was  in  the  year  of  our  lord  1762,  and 
enrolled  in  his  Majesty's  Court  of  King's  Bench,  at  Westminster^  and 
whereas  the  said  society,  relying  upon  the  truth  of  a  certain  declaration, 
dated  this  day  of  ,  made  and  signed  by  the 

said  A.  B.,  touching  the  age,  state  of  health,  and  other   circumstances, 
attending  the  said  A.  B.,  have  assured  to  the  said  A.  B.  the  sum  of 
pounds,  to  be  paid  to  his  executors,  administrators,  or  assigns,  af>er  the 
decease  of  the  said  A.  B.,  whensoever  the  same  shall  happen  ;  piovided 
the  said  assured  does  not  exceed  the  age  of  years  on  this 

day  of  has  had  the  small-pox,  and  is  not 

afflicted  with  any  disorder  which  tends  to  the  shortening  of  life  (as  in 
the  said  declaration  more  fully  is  set  forth,)  at  and  under  the  annual 
sum  or  premium  of  .     And  whereas  the  said  assured 

hath  executed  the  covenants,  usually  entered  into  by  the  members  of  the 
said  society,  and  hath  paid  such  premium  for  one  whole  year,  commenc- 
ing from  the  date  of  these  presents.  Now  we,  whose  names  are  hereunto 
subscribed,  and  seals  affixed,  being  two  of  the  trustees  of  tlie  said  society, 
do,  for  ourselves,  and  our  assigns,  trustees  of  the  said  society,  covenant, 
promise,  and  agree,  to  and  with  the  said  assiured,  and  the  executors,  ad- 
ministrators, and  assigns,  of  the  said  assured,  thai  if  the  said  assured,  or 
the  assigns  of  the  said  assured,  shall  yearly,  and  every  year,  during  the 
terra  of  this  assurance,  continue  to'pay  to  the  trustees  of  the  said  society, 
or  to  any  two  or  more  of  them,  the  annual  sum  or  premium  aforesaid,  on 
or  before  the  day  of  ,  in  every  year  ;  and  shall 

observe,  perform,  fulfil,  and  keep  all  and  singular  the  covenants,  articles, 
clauses,  provisoes,  conditions,  and  agreements,  which  on  the  part  and  be- 
half of  the  said  assured,  are,  and  ought  to  be  observed,  performed,  ful- 
filled, and  kept,  according  to  the  true  intent  and  meaning  of  the  said  deed 
of  settlement :  we,  or  our  assigns,  trustees  of  the  said  society  for  the 
time  being,  will  or  shall,  within  six  calendar  months,  after  satisfactory 
proof  shall  have  been  made  of  the  death  of  the  said  assured,  well  and 
truly  pay,  or  cause  it  to  be  paid,  out  of  the  stock  or  fund  of  the  said 
^society,  unto  the  executors,  administrators,  or  assigns,  of  the  said  assured, 
the  full  sum  so  hereby  assured :  provided  always,  and  it  is  hereby  de- 
clared to  be  the  true  intent  and  meaning  of  this  policy  of  assurance,  and 
the  same  is  accepted  by  the  said  assured,  upon  these  express  conditions 
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that  in  case  the  said  assured  shall  die  upon  the  seas,  or  go  beyond  the 
limits  of  Europe,  unless  licence  be  obtained  from  the  Court  of  Directors, 
or  shall  die  by  his  own  hands,  or  by  the  hands  of  justice,  or  if  the  age 
of  the  said  assured  does  exceed  years ;  or  if  the  said  assured 

be  now  afflicted  with  any  disorder  which  tends  to  the  shortening  of  life ; 
or  if  the  above  mentioned  declaration  contains  any  untrue  averment,  this 
policy  shall  be  void. 


Form  of  a  Declaration  on   <t  Policy  on  the  Life  of  a  Third  Person, 

For  that  whereas  the  said  plaintiff  heretofore,  to  wit,  on,  <fec.  at,  &c. 
caused  to  be  made  a   certain  policy   of  assurance,   whereby  after  reciting 
that  the  said  plaintiff  therein  described  by  the  name  and  addition  of  A.  B., 
of,  S^c  Esquire,  being  interested  in  the  life  of  E.  F.,  wife  of  the  said  plain- 
tiff, of  ■    *  aforesaid,  was  desirous  to  effect  an  insurance  with  the 
Atlas  Company  on  the  life  of  the  said  E.  F.  for  the  term  of  one  year,  com- 
mencing from,  &c.  and  ending,  &c.  and  renewable  from  time  to  time  at 
his  option  at  the  end  of  every  year,  during  the  term  of  one  year,  and  that 
the  said  plaintiff  accordingly  paid  at  the  said  company's  office  in  Dublin^ 
the  sum  of  S2L  Irish  currency,  as  a  premium  of  such  insurance  for  one 
year,  the  said  defendants,  three  directors    of  the  said  company,  whose 
names  were  thereto  subscribed  and  affixed,  relying  upon  the  truth  of  a 
certain  declaration,  bearing  date  on,  &c.   and  made  by  the  said  plaintiff^ 
in  compliance  with  the  conditions  on  the  said  policy  indorsed,  did  agree 
(here  set  out  the  policy  and  conditions  annexed   to  it)  as  by  the  said  po- 
licy, reference  being  thereunto  had,  will    fully  appear,    and    thereupon 
afterwards,  to  wit,  on,  Sec.  at,  &c.  in   consideration  that  the  said  plain- 
tiff,  at  the  special,  6lc.  of  the  said  defendants,  had  heretofore,  to  wit, 
on,  &c.  last  aforesaid,  there  paid  to  the  said  company  a  certain  sum  of 
money,  to  wit,  the  sum  of  82/.  Irish  currency,  as  a  premium  or  reward 
for  the  insurance  of  5,000/.  Irish  currency,  upon  the  life  of  the  said  E.  F. 
^as  in  the  said  policy  is  mentioned,  for  one  year,  to  wit,  from,  &c.  to, 
&c.  aforesaid  in  the  said  policy  of  insurance  mentioned  and  had  then  and 
there  undertaken  and  faithfully  promised  the  said  defendants  to   perform 
and  fulfil,  Slc.    [mutual  promises  to  perform  policy   as  ante  528.]     And 
the  said  plaintiff  further  saith,  that  the  said  declaration  in  the  said  policy 
mentioned,    was   and  is   a  certain  declaration  as  follows,  that  is  to  say, 
[here  state  the   declaration.]      And  the  said    plaintiff  further  saith,  that 
m  the  printed  proposals  mentioned  and  referred  to  by  the  said  policy   of 
insurance,  it  is  expressed  and  declared  that  persons  proposing  to  effect,  &c. 
[here  set  out   the  contents  of  printed  proposals.]     And  the  said  plaintiff 
in  fact  says,  that  at  the  time  of  making  the  said  last  mentioned  declara- 
tion so  referred  to  in  the  said  policy  as  aforesaid  so  by  him  made  as  afore- 
said, was   in  all  respects   trup,  to  wit,  at,  ^c.  aforesaid.     And  the   said 
plaintiff  further  saith,  that  at  the  time  of  the  making  of  the  said  last  men- 
tioned  ^declaration,  and  also  at  the  time  of  the  making  of  the  said  last 
mentioned  policy  of  insurance,  and  of  the  said  last  mentioned  promise  and 
undertaking  of  the  said  defendants   as  last  aforesaid,  and  also  at  the  time 
of  the  death  of  the  said  E.  F.   as  hereinafter  mentioned,  he,  the  said 
plaintiff,  was  interested  in  the  life  of  the  said  E.  F.  to  a  large  amount,  to 
wit,  to  the  amount  of  all  the  monies  by  him  insured  thereon,  to  wit,  at, 
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Sec,  aforesaid.  And  that  he,  the  said  plaintiff,  did  before  the  makingr  of 
the  said  policy  of  insurance,  to  wit,  on,  &c.  aforesaid,  at,  &c.  aforesaid, 
state  to  the  said  company  the  nature  of  the  said  interest  which  he  the ' 
said  plaintiff  possessed  in  the  life  of  the  said  E«  F.  And  the  said  plain- 
tiff further  saith,  that  afterwards,  to  wit,  on,  &e.  aforesaid,  at,  dz^c.  afore* 
said,  the  said  E.  F.  died,  and  the  said  plaintiff  further  saith,  that  the 
decease  of  the  said  E.  F.  as  aforesaid  was  afterwards,  to  wit,  on,  &c.  in, 
&c.  duly  certified  to  the  said  directors  of  the  said  company  at  tlieir  prin- 
cipal office,  to  wit,  at,  &c.  aforesaid,  and  that  afterwards,  to  wit,  on, 
&c.  last  aforesaid,  at,  &c.  aforesaid,  satisfactory  proof  was  produced  i» 
the  said  company  by  the  said  plaintiff  of  the  death  of  the  said  E.  F.  as 
aforesaid,  and  although  the  said  plaintiff  hath,  in  all  things,  conformed 
himself  to,  observed,  performed,  and  fulfilled,  and  kept  all  tilings  in  the 
said  policy  of  insurance,  and  the  said  conditions  and  the  said  stipulations 
contained  on  his  part  and  behalf  to  be  observed  and  performed  according 
to  the  form  and  effect  of  the  said  policy  of  assurance,  and  of  the  said  pro- 
posals and  conditions,  and  although  the  said  stock  and  funds  of  the  said 
company  always  from  the  time  of  the  making  of  the  said  policy  of 
insurance  have  been,  and  yet  are  sufficient  to  pay  to  the  said  plain- 
tiff the  said  sum  of  5,000/.  and  although  three  mouths  after  the  decease 
of  the  said  E.  F.  was  duly  certified  to  the  directors  of  the  said  company, 
at  their  principal  office  as  aforesaid,  and  after  satisfactory  proof  was  ao 
produced  of  the  death  of  the  said  E.  F.  as  aforesaid,  have  long  since 
elapsed  of  all  which  said  several  premises  the  said  defendants  afterwards, 
to  wit,  on,  Slc,  aforesaid,  at  &c  aforesaid,  had  notice,  and  were  then  and 
there  requested  by  the  said  A.  B.  to  pay  him  the  said  sum  of  5,000/.,  so 
by  them  insured  as  aforesaid,  yet  the  said  defendants,  not  regarding  their 
said  promise  and  undertaking,  so  by  them,  &c.  did  not  nor  would,  when 
they  were  so  requested  as  aforesaid,  or  at  any  time  befoie  or  since,  pay 
the  said  sum  of  5,000/.,  or  any  part  thereof,  but  have  hitherto  wholly 
neglected  and  refused,  and  still  do  neglect  and  refuse  so  to  do,  to  wit,  at, 
Sec,  aforesaid.  [These  precedents  may  suffice  to  shew  the  mode  of 
framing  declarations.  Various  other  forms  in  debt  and  covenant^  on 
fire  and  life  policies,  mil  be  found  in  Mr,  Chitty*s  able  Treatise  on 
Pleading,  p,  536,  et  seq,  Ath  ed,"]  In  the  case  of  Alchome  and  Others 
V.  SaviUe  and  Others,  it  was  held,  that  an  action  of  covenant  could  not 
be  maintained  by  a  person  insured  in  an  amicable  contribution  society 
against  the  directors  of  the  company,  the  instrument  signed  by  the 
directors  not  being  in  the  form  of  a  covenant,  but  of  an  order  for  the 
payment  of  a  loss  out  of  the  funds  of  the  company.  The  question  arose 
upon  a  case  out  of  Chancery. 


*Form  of  Policy  on  the  Life  of  a  Third  Person, 

In  the  name  of  God,  Amen.      I,  A.  B.  do  hereby  make  assurance, 
and  cause  myself  to  be  assured  upon  the  natural  life  of  E.  F.,  aged 
for  and  during  the  term   and  space  of  calendar  months,  to  com- 

mence this  day  of  in  the  year  of  our   Lord  one  thousand 

eight  hundred  and  fully  to  be  complete   and  ended.      And  it  is 

declared,  that  this  assurance  is  made  to  and  for  the  use,  benefit,  and 
security  of  the  said  A.  B.,  his  executors,  administrators,  and  assigns,  in 
case  of  the  death  of  the  said  E.  F.  within  the  time  aforesaid,  which  the 
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above  govemur  and  company  do  allow  to  be  good  and  sufficient  ground 
and  inducement  for  making  this  assurance,  and  do  agree  that  the  life  of 
him  the  said  £•  F.  is  and  shail  be  rated  and  valued  at  the  sum  assured  : 
the  said  governor  and  company  therefore,  for  and  in  consideration  of 
per  cent,  to  them  paid,  do  assure,  assume,  and  promise,  that  he 
Uie  said  E.  F.  shall,  by  the  permission  of  Almighty  God,  live,  and  con- 
tinue to  this  natural  life,  for  and  during  the  said  term  and  space  of 
calendar  months,  to  commence  as  aforesaid  ;  or  in  default  thereof,  that  is 
to  say,  in  case  he  the  said  E.  F.  shall,  in  or  during  the  said  time,  and 
before  the  full  end  and  expiration  thereof,  happen  to  die,  or  decease  out 
of  this  world  by  any  way  or  means  whatsoever,  that  then  the  abovesaid 
governor  and  company  will  well  and  truly  satisfy,  content,  and  pay  unto 
the  said  A.  B.  his  executors,  administrators,  or  assigns,  the  sum  or  sums 
of  money  by  them  assured,  and  are  hereunder  written,  hereby  promising 
and  bmding  themselves  and  their  successors  to  the  assured,  his  executors, 
administrators,  or  assigns,  for  the  true  performance  of  the  premises,  con- 
fessing themselves  paid  the  consideration  due  unto  them  for  this  assurance 
by  the  assured.  Provided  always^  and  it  is  hereby  declared  to  be  the 
true  intent  and  meaning  of  this  assurance  and  this  policy  is  accepted 
by  the  said  A.  B.  upon  condition  that  the  same  shall  be  utterly  void  and  of 
no  effect,  in  case  the  said  E.  F.  shall  exceed  the  age  of  or  shall 

voluntarily  go  to  sea  or  into  the  wars,  by  sea  or  land,  without  licence  in 
writing  first  had  or  obtained  for  his  so  doing,  any  thing  in  these  presents 
to  the  contrary  hereof  in  anywise  notwithstanding.  In  Witness  whereof 
the  said  governor  and  company  have  caused  their  common  seal  to  be 
hereunto  affixed,  and  the  sum  or  sums  by  them  assured  to  be  hereunder 
written,  at  their  office  in   London^  this  day  of  in  the 

year  of  the  reign  of  our  Sovereign  Lord  by  the  grace  of   God,  of 

the  United  Kingdom  of  Great  Britain  and  Ireland^  King,  Defender  of 
the  Faith,  d^c.  and  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  The  said  governor  and  company  are  content  with  this  assur- 

ance  for  — /. 


*PART  III. 

INSURANCE  AGAINST  FIRE. 


Policy  of  Insurance  against  fire* 

By  the  corporation  of  the  Royal  Exchange  Assurance 
of  houses  and  goods  from  fire. 

This  present  instrument  or  policy  of  assurance  witnesscth,  That  whereas 
A.  B.  hath  agreed  to  pay  into  the  treasury  of  the  corporation  of  the  Royal 
Exchange,  London^  for  the  assurance  of  from  loss  or  da- 

mage by  fire.  Know  all  men  by  these  presents,  That  the  capital  stock, 
estate,  and  securities  of  the  said  corporation  shall  be  subject  and  liable  to 
pay,  make  good,  and  satisfy  unto  the  said  assured,  his  heirs,  executors,  or 
administrators,  any  loss  or  damage  which  shall  or  may  happen  by  fire  to 
the  said  goods  aforesaid  (except  such  goods  as  hemp,  fiax, 

tallow,  pitch,  tar,  turpentine,  glass,  china,  and  earthen-wares,  writings, 
books  of  accounts,  notes,  bills,  bonds,  tallies,  ready  money,  jewels,  plate, 
pictures,  gunpowder,  hay,  stiaw,  and  corn  unthreshed,)  within  the  space  of 
twelve  calendar  months  from  the  day  of  the  date  of  this  instrument  or 
policy  of  assurance,  not  exceeding  the  sum  of  and  shall 

so  continue,  remain,  and  be  subject  and  liable  *  as  aforesaid,  from  year  to 
year,  to  be  computed  from  the  day  of  in  every  year,  for 

so  long  time  as  the  said  assured  shall  well  and  truly  pay,  or  cause  to  be 
paid,  the  sum  of  into  the  treasury  of  the  said  corporation,  on  or 

before  the  day  of  which  shall  be  in  each  succeeding  year, 

and  the  said  corporation  shall  agree  thereto  by  accepting  and  receiving  the 
same  ;  ithich  said  loss  or  damage  shall  be  paid  in  money  immediately  after 
the  same  shall  be  settled  and  adjusted,  or  otherwise,  if  the  said  loss  or 
damage  shall  not  be  adjusted,  settled,  and  paid  within  sixty  days  after 
notice  thereof  shall  be  given  to  the  said  corporation,  by  the  said  assured, 
that  then  the  said  corporation,  their  ofiners,  workmen,  or  assigns,  shall,  at  the 
charge  of  the  said  corporation,  at  the  end  and  expiration  of  the  said  sixty 
days,  provide  and  supply  the  said  assured  with  the  like  quantity  of  goo<b 
of  the  same  sort  and  kind,  and  of  equal  value  and  goodness  with  those 
burnt  or  damnified  by  fire.  Provided  always  nevertheless^  and  it  is  here- 
by declared  to  be  the  true  intent  and  meaning  of  this  deed  or  policy.  That 
the  said  stock,  estate,  and  securities  of  the  said  corporation  shall  not  be 
subject  or  liable  to  pay  or  make  good  to  the  assured  any  loss  or  damage 
by  fire,  which  shall  happen  by  any  invasion,  foreign  *enemy,  or  any  mili- 
(•539)   (•640) 
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tary  or  usurped  power  whatsoever.  Prorided  also.  That  this  deed  or  po- 
licy shall  not  take  place  or  he  binding  to  the  said  corporation  until  the  pre- 
mium for  one  year  is  paid,  or  in  case  the  said  assured  shall  have  already 
made,  or  shall  hereafler  make  any  other  assurance  upon  the  goods  afore- 
said, unless  the  same  shall  be  allowed  of  and  specified  upon  the  back  of 
this  policy :  or  if  the  said  A.  B.  at  the  time  when  any  such  fire  shall  hap- 
pen, shall  be  in  the  possession  of,  or  let  to  any  person  wlio  shall  use  or 
exercise  therein  the  trade  of  a  sugur-baker,  apothecary,  chymist,  distiller, 
bread  or  biscuit-baker,  ship  or  tallow-chandler,  stable-keeper,  innholder,  or 
malster,  or  shall  be  made  use  of  for  the  stowing  or  keeping  of  hemp,  flax, 
tallow,  pitch,  tar,  or  turpentine  ;  but  that  in  all  or  any  of  the  said  cases 
these  presents,  and  every  clause,  article,  and  thing  herein  contained,  shall 
cease,  determine  and  be  utterly  void  and  of  none  effect,  or  otherwise  shall 
remain  in  full  force  and  virtue.  In  Witness  whereof  the  said  corporation 
have  caused  their  common  seal  to  be  hereunto  affixed,  the  day  of 

in  the  year  of  the  reign  of  our  sovereign  lord 

by  the  grace  of  God,  of  the  United  Kingdom  of  Great  Bri' 
tain  and  Ireland,  King,  Defender  of  the  Faith,  ^c.  and  in  the  year  of  our 
Lord  One  thousand  eight  hundred  and 


iV.  B,  This  policy  to  be  of  no  foree,  if  assigned, 
unless  such  assignment  be  allowed  by  an  entry 
thereof  in  the  books  of  the  company. 
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ABANDONMENT, 

cannot  be  made  if  policy  without  interest,  S6 

what  it  is,  381 

most  be  made  when  property  or  part  of  it  in  ezistenee,  ib. 

use  of  it,  ib. 

no  clause  in  policy  for  it,  ib. 

engrailed  by  usage,  ib, 

its  design,  382 

history  of  it,  ib. 

when  established,  ib. 

has  a  tendency  to  convert  partial  into  total  loss,  li. 

should  be  narrowly  watched,  t^. 

division  of  the  subject,  ib. 

never  compulsory  on  insured,  ib. 

when  abandonment  necessary  to  make  loss  totals  383 

general  rule  that  if  thing  insured  exist  in  specie  it  is  necessary,  ib, 
but  then  it  must  exist  in  hands  or  for  benefit  of  insured,  tb. 
and  must  be  fit  for  some  useful  purpose,  ib. 
principle  same  whether  loss  by  perils  of  sea  or  other  cause,  ib» 
when  insured  did  not   abandon  ship,  but  sold  it,  loss  not  total« 
though  expense  of  salvage  exceeded  proceeds  of  ship  and  car- 
go, ib. 
so  where  ship  driven  into  port  in  which  there  was  no  dock  to  re* 

ceive  her,  and  broken  up  and  sold,  for  timber,  384 
now  held  that  if  cost  of  repair  of  ship  would  exceed   her  value 

when  repaired,  the  loss  is  total  without  abandonment,  384 
though  ship  sold  by  master  with  certificate,  ib. 
goods  so  much  injured  as  to  have  a  tendency  to  putrefaction!  are 

total  loss  without  abandonment,  ib. 
loss  by  seizure  and  detention  or  barratry  when  total,  385 
if  insured  indemnified  by  restoration  m  part  or  in  whole,  loM  not 

total,  ib. 
but  if  dominion  of  seiaors  continue,  and  insured  never  effectually 
resame  their  rights,  loss  total  without  abandonment,  385 
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when  abandonment  necessary  to  make  loss  totals 

in  case  of  capture  where  ship  when  brought  into  port  purchased 

by  master,  loss  not  toial^  ib,  n.  (  p) 
so  where  half  the  cargo  restored  after  seizure*  ih. 

consignees  permitted  by  captors  to  retain  their  accep- 
tances, ib» 
aliter  when  owner^s  dominion  never  re-vested,  386 
as  in  shipwreck   where  part  of  the  goods  sunk,  and  the  part 
which  got  on  shore  was  plundered,  this  total  loss  without  no- 
tice of  abandonment,  ib, 
so  where  goods  having  been  seized  were  condemned  and  sold  by 

Court  of  Admiralty,  this  total  loss  without  abandonment,  ib. 
flo  when  goods  seized  by  foreign  government  and  never  restored* 

loss  total  without  notice,  ib, 
ruled  by  Lord  Kenyon^  that  abandonment  necessary  where  sale 
under  decree  of  court,  though  insured  did  not  know  of  the  loss 
till  after  sale,  ib. 
but  semb.  aliter  where  possession  adverse  and  never   resum- 
ed, 387 
when  insured  is  at  liberty  to  abandon  and  when  not^ 

right  depends  upon  the  amount  not  the  cause  of  loss,  387 

may  recover  a  total  loss  if  the  damage   be  such  that  expense 
would  equal  vahie  of  ship  when  repaired,  388 
if  salvage  be  very  high  and  such  as  master  has  no  means  of  pay- 
ing, ih. 
if  damage  to  good^be  such  that  they  are  unfit  to  be  sent  forward 

to  a  market,  ib. 
if  from  their  perishable  nature,  it  become  impracticable  on  ac- 
count of  the  accident  to  send  them  forward,  ib. 
loss  on  goods  cannot  be  deemed  total  because  the  freight  and  du- 
ties exceed  the  salvage,  ib. 
instances  of  total  los^  in  case  of  capture  and  recapture^  389 

loss  total,  though  recapture,  if  from  damage  don  e  by  the  enemy* 
the  restraint  of  the  r^captors,  or  other  causes  of  loss,  ship  or 
goods  are  lost  to  the  owner,  and  the  adventure  not  mere- 
ly retarded  but  destroyed,  ib. 
when  afler  capture  ship  is  only  set  free  upon  a  deposit  of  a  snm 
which  makes  it  probable  that  the  whole  or  greater  part  of  the 
value  will  be  absorbed  in  the  expenses,  ib. 
80  if  only  small  part  of  goods  saved  and  that  upon  the  condition 

of  their  not  proceeding  to  the  port  of  destination,  ib. 
case  of  Goss  v.  Withers^  stated  and  commented  on,  389,  390* 

391,  392 
positions  in  semb.  too  general,  390,  n.  (/),  (m),  (r) 
held  in  Chancery  on  capture  and  recapture  when  sale  to  pay  cap- 

tor^s  moiety  insured  might  abandon,  393 
loss  of  the  voyage  not  ground  of  abandonment,  395 
restitution  does  not  deprive  the  insured  of  a  right  to  recover  a 
total  loss  where  her  guns  and  stores  taken  away,  voyage  lost* 
and  a  large  deposit  obliged  to  be  made,  395,  396 
recapture  when  ship  could  not  get  to  her  destination  does  not  take 

away  right  to  abandon,  397 
instance  stated,  397  to  399 


^ 
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instances  of  total  loss  in  case  of  capture  and  recapture^ 

total  loss  by  barratry  where  ship  and  cargo  taken  out  of  their 
course  and  part  sent  home  by  another  yessel,  399 
sales  hy  master  in  foreign  port  when  total  losses^  400  to  407 
ease  of  necessity  justifies^  400 

said  that  his  act  must  be  for  benefit  of  all  concerned,  401 
where  in  a  fair  and  honest  discretion   he  thought  that  the  ship 
could  not  proceed  without  imminent  danger  to  crew,  ih. 
master^ s  power  to  sell^ 

limited  to  case  of  necessity,  402,  400,  n.   {k) 
has  no  dominion  or  property,  402 
sale  bad  if  one  of  the  surveyor's  became  purchaser,  ih, 
he  may  tranship  or  deposit  cargo,  ib. 

or  hypothecate,  ih, 
vice-admiralty  court  has  no  authority  to  direct  a  sale,  403 
purchaser  acquires  no  interest,  ib, 

desertion  of  the  crew  held  not  to  amount  to  a  total  loss,  405 
sale  held  insufficient  on  special  verdict  necessity  not  being  found, 

405,  406 
cases  where  there  was  necessity,  400,  407 
when  capture  or   other  loss  is  redeemed^  insured  cannot  abandon  and 
recover  for  total  loss,   though  there  has  been  a  loss   of  the  voyage^ 
407,  413 

mere   retardation  of  voyage   admitted  not  to  make  a  total  loss, 

407,  408 
expressions  of  Lord   Mansfield^  that  loss  of  voyage  sufficient, 

overruled,  409,410 
where  ship  seized  and  though  retaken  by  privateer,  her  rigging 
gone,   and  unfit  for  another  voyage    without   considerable  ex- 
pence  in  providing  crew  and  stores,  this  not  held  sufficient  to 
entitle  insured  to  abandon,  410 
so  on  freight  policy,   where   expences  of  seizure  and  detention 

exceeded  her  freight,  but  freight  was  actually  earned,  411 
disappointment  of  arrival  not  a  ground  of  abandonment  on  goodSf 

where  they  might  be  forwarded  in  an  ensuing  season,  ib, 

so  loss  of  the  voyage  not  a  ground  of  abandonment,  where  cargo 

not  perishable,  so  as  to  make  that  loss  a  loss  of  the  goods,  412 

where  recapture  takes  place,  though  after  notice  of  abandonment 

given,  if  thereby  the  loss  be  made  only  partial,  insured  cannot 

recover  the  whole,  Bainbridge  v.  Neilson,  413 

so  where  ship  liberated  on  condition,  and  notice  given  by  insured, 

who  had  not  heard  of  the  liberation,  414 
so  where  after  abandonment  there  was  a  recapture,  and  the  ship 

arrived  at  Liverpool,  ib. 
notice  of  abandonment  is  only  a  proposal,  415 
insurer's  responsibility  may  vary,  ib, 
insured   cannot  recover  for  a  total  loss  of  freight  on  notice  of 

abandonment,  if  freight  subsequently  earned,  t^. 
in  case  of  capture  property  taken  possession  of  adversely,  where- 
as in  some  other  cases  it  still  remains  in  the  owners,  416 
desertion  of  crew,  and  sale  to  pay  salvage,  does  not  make  a  total 

loss,  unless  exertion  was  used  to  prevent  the  sale,  ib, 
bat  if  loss  be  in  effect  total  that  is  sufficient,  as  if  part  be  da- 
maged and  the  residue  must  be  sold,  t^. 
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when  capture  or  other  loss  is  redeemed^  insured  cannot  abandon  and 
recover  for  total  loss^  though  there  has  been  a  loss  of  the  vo^fage^ 

whea  gpodfly  free  of  average^  insured  cannot  abandon,  if  they  are 
in  effect  saved,  417 

and  where  goods  brought  on  shore,  though  in  a  very  damaged 
state,  so  as  to  be  unprofitable  to  insured,  ib^ 

nor  is  a  loss  of  the  voyage  for  a  season  a  ground  of  abandon- 
ment, 418 

cannot  be  made  in  case  of  wagering  policy,  ib, 

nor  in  case  of  freight  policy,  ib.  419 

nor  unless  there  has  been  a  total  loss  at  some  period  of  the 
voyage,  419 

nor  unless  the  loss  occur  within  the  period  embraced  by  the 
policy,  420 

or  has  happened  from  one  of  the  perils  included  in  it,  ib. 

not  on  account  of  port  being  shut  against  the  insured,  ib, 

insurer  not  liable  for  partial  loss  of  freight,  which  is  remotely 
attributable  to  damage  to  the  goods  in  a  storm,  421 

nor  can  insured  on  freight  policy  recover  for  a  total  loss,  where 
ship  having  received  her  full  cargo  on  freight  becomes  in- 
capable of  proceeding  with  it,  but  may  be  repaired  so  as 
to  carry  a  less  cargo,  ib, 

nor  where  master  wrongfully  sold  ship  and  cargo,  422 
insured  must  give  notice  of  abandonment  in  reasonable  time^  422,  423 

where  insured  dealt  for  aome  time  with  foreign  agent  they  were 
held  precluded,  ib, 

delay  of  three  weeks  or  a  month,  or  even  of  nine  or  five  days, 
fatal,  ib, 

province  of  judge  to  direct  jury  as  to  what  is  reasonable  time, 
424 

various  instances,  ib,  425 

said  that  abandonment  may  be  before  notice  of  change  of  circum- 
stances, 426 

but  it  seems  it  must  be  within  reasonable  time,  ib, 

agent  for  Lloyd's  has  no  authority  to  accept  notice,  ib, 

insured  entitled  to  a  reasonable  time  to  examine  into  the  state  of 
the  damaged  cargo,  427 

they  are  not  allowed  to  direct  their  conduct  by  the  state  of  the 
markets,  but  they  may  still  have  time  to  examine,  428 
mode  in  which  abandonment  must  be  made,  429 

it  must  apply  to  the  whole  subject  of  insurauce,  ib, 

offer  cannot  be  conditional,  as,  on  terms  of  insured  paying  cer- 
tain bills,  ib, 

abandonment  must  be  positive,  ib, 

request  to  insurers  to  give  directions,  and  pay  a  total  loss,  not 
sufficient,  ib, 

parol  abandonment  may  be  sufficient,  but  more  convenient  if  in 
writing,  and  term  abandon  used,  ib, 

parol  demand,  with  refusal  to  give  up  the  interest  to  insurers, 
insufficient,  ib, 

nor  is  it  sufficient  that  insurers,  on  being  apprized  of  the  facts, 
answer  that  the  insured  will  do  the  best  with  the  property,  for 
this  is  no  waiver  of  a  notice,  430 
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mode  in  wMeh  aband&nmMt  must  be  made^ 

but  if  insarers  decline  accepting  an  abandonment,  but  yet  direct 

repairs,  they  are  liable,  t^. 
80  if  insurer  direct  insured  to  do  what  they  conceive  best,  he  is 

liable  for  their  acts,  ih. 
usual  answer  when  insurers  do  not  mean  to  interfere,  ib. 
semb.  irregularity  of  notice  may  be  waived  by  insurer  not  object- 
ing to  it,  431 
senA*  notice  of  abandonment  may  be  given  by  one  of  several  per- 
sons jointly  interested  in  an  insurance,  t6. 
and  that  person  appointed  generally  for  insurers  may  receive  no- 
tice, ib. 
or  if  not,  is  bound  to  write  home  and  inform  his  employers,  432 
but  agents  for  Lloyd^s  have  no  authority  to  receive  notice  of 

abandonment,  i&. 
where  insurer  accepts  notice,  both  parties  are  bound  by  it,  t^. 
and  said  that  if  insurer  reject,  he  must  do  so  within  reasonable 

time,  ib. 
effect  of  abandonment^^  places  insureis  in  situation  of  owner,  ib. 
in  a  court  of  equity,  if  insured,  after  receiving  the  amount  of  a 
loss,  obtain  satisfaction  aliunde^  the  insurers  have  been  held 
entitled  to  that  satisfaction,  433 
so  abandonment  of  ship  to  the  insurers  on  ship,  conveys  to  them 

the  right  to  the  future  freight  and  earnings,  ib, 
they  are  not  entitled  to  the  previous  freight,  ib. 
but  if  insured,  in  abandoning  to  the  insurers  on  freight,  agree  to 
pay  tlie  same  to  them,  the  insurer  cannot  set  up  the  rights  of 
the  insurers  on  ship,  435,  436 
action  must  be  against  trustees,  when  it  has  been  paid  them  by 

consent,  ib. 
insured  cannot  then  deduct  ship's  provisions  and  wages  from  the 

freight  to  be  paid  over,  436 
to  the  freight  policy  belong  expense  of  shipping  the  cargo,  and 

of  the  stay  in  port  for  that  purpose,  ib. 
insurance  thereon,  and  wages  and  provisions  of  the  crew  for  the 

same  purpose,  ib. 
not  to  the  freight  policy — charges  paid  at  port  of  discharge  on 
ship  and  cargo,  insurance  on  ship,  nor  wear  and  tear  of  tackle 
on  voyage  home,  437 
when  total  loss  paid,  but  part  afterwards  recovered,  the  money 

cannot  be  recovered  back  by  the  insurers,  ib. 
where  separate  notices  given  in  case  of  embargo  as  to  ship  and 
freight,  and  ship  afterwards  earns  freight,  insured  cannot  reco* 
ver  for  a  total  loss,  438 
ACTION  ON  THE  CASE, 
when  maintainable,  403 
ADJUSTMENT, 
how  made,  375 
similar  to  note  of  hand,  t6. 
prima  fade  evidence  withoirt  further  proof,  ib. 
so  where  insurer  dissatisfied  afterwards,  and  asked  for  further  proof, 

held  that  adjustment  binding,  ib. 
but  fraud  or  mistake  invalidates,  ib. 
it  cannot  be  brought  forward  by  surprise,  ib. 
instance  of  further  proof  held  necessary,  ib. 
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is  not  binding  on  the  insared  if  he  was  under  mistake  as  to  the 
facts,  ib, 

is  tiot  in  any  case  conclusive,  but  when  made  insurer  must  impeach 
it,  ib, 

be  is  not  bound  if  he  was  then  uninformed  of  facts  by  which  he  found 
that  policy  was  rendered  void,  376 

he  is  not  precluded  from  setting  up  fraud  or  deviation,  &c.  ib, 

may  be  either  absolute  or  conditional,  ib. 

as  if  adjustment  be  *^  on  account  of  subscription  until  proceeds  made 
up,**  the  condition  must  be  performed,  ib. 

insurer  liable  to  insured  aAer  an  adjustment,  and  initials  of  insiued 
struck  when  no  actual  payment  to  broker,  377 

where  total  loss  adjusted  and  paid,  insurer  cannot  recover  back  the 
money,  but  is  in  situation  of  insured  with  regrard  to  salvage,  ib. 

where  insurer  agreed  to  adjust  and  pay  50/.  per  cent,  on  account,  but 
no  abandonment  made,  and  foreign  consignees  obtained  a  restora- 
tion of  half,  yet  insurers  held  not  entitled,  insured  not  having  in  fact 
received  more  than  an  indemnity,  ib. 

after  payment  of  a  total  loss  of  freight,  subsequent  payment  to  insur- 
ed of  portion  of  freight  earned  may  be  recovered  by  insurer  deduct- 
ing charges  of  waiting  to  obtain  freight,  &c.,  378 

payment  with  full  knowledge  or  means  of  knowing  of  fact  condo- 
sive,  ib, 

though  insurer  did  not  know  at  the  time  that  the  withholding  of  a 
material  letter  was  fatal  to  the  policy,  370 

subsequent  promise  by  insured  to  repay  money  so  paid  uncondition- 
ally invalid,  ib, 

aliter  if  money  paid  not  with  knowledge,  but  only  with  blind  suspicion 
of  facts  of  case,  ib. 

so  if  paid  under  mistake  of  facts,  ib. 

as  where  he  afterwards  discovered  that  warranty  had  not  been  com- 
plied with,  ib. 

so  where  insuied  had  adjusted  upon  a  supposition  that  the  loss  was  in 
port,  which  he  afterwards  found  not  to  be  the  case,  he  was  not  pre- 
cluded from  recovering,  though  insurer's  name  had  been  struck  off« 
379 

where  there  is  no  mistake  and  the  insured  received  a  return  of  pre- 
mium due  upon  arrival,  he  cannot  afterwards  resort  to  the  insurer 
in  any  contingency  of  the  adventure,  380 
ADMISSIONS,  477,  478 
AGENT. — See  Insurance  Broker. 
ALIEN. — See  Neutral. 

may  be  compelled  to  leave  this  coimtry,  72 
ALIEN  ENEMY.— See  Licence. 

insurance  by  void,  1 

instances  stated,  ib, 

reason  of  the  rule,  2 

policy  effected  by  trustee,  ib, 

on  British  manufacture,  ib. 

when  the  war  unknown  to  the  parties,  ib. 

when  the  action  brought  on  return  of  peace,  ib. 

whether  the  king  can  seize  debt  belonging  to,  3,  4 

ordinance  directing  seizure  of  debts  illegal,  4 

who  is  alien  enemy,  f  6. 


ALIEN  ENEMY-^mUmwd. 

person  resident  in  enemy's  countryi  ib. 
what  constitutes  state  of  war,  6 
declaration  of  war  qnneeessary,  ib. 

eountry  which  maintains  form  of  independent  government,  t^ 
licensed  persons,  6  to  10 
objection  of,  does  not  invalidate  joint  interest,  11 
aliter  in  case  of  partnership,  ib. 
ALTERATION 

of  policy  when  and  bow  fatal,  1 13,  &c. 

See  PoucT. 
ANTIGUA, 

policy  at  and  from,  with  leave  to  touch  at  all  or  any  West  India 

islands,  Jamaica  included,  how  construed,  204 
APPORTIONMENT, 

of  premium,  for  part  of  goods,  443 
for  part  of  voyage,  446 
ARBITRATION, 

effect  of  agreement  for,  461 
ARRESTS  OF  PRINCES  AND  PEOPLE, 
include  embargo  or  blockade,  233 

whether  of  a  hostile  nature,  or  for  other  purposes  of  sute,  tb. 
distinguishable  from  capture,  234 
loss  by  ship's  seizure  by  government,  and  conversion  into  fire-ship, 

235 
though  detention  unjustifiable,  ib» 
or  insured  had  a  remedy  against  the  aggressors,  ib. 
so  in  case  of  detention  by  fotelga  power,  where  neutral  detained  fi>r 

purpose  of  search,  ib, 
sufficient  if  goods  forcibly  seized  by  government  officers,  though  no 

sentence  of  condemnation  shown,  236 
though  seizure  in  port  of  loading,  ib. 
when  loss  not  voilMn  the  policy^  236 
where  no  seizure  by  a  government,  but  by  a  mob,  t^. 
for  that  is  loss  by  theft  or  piracy,  ih. 
aliter  of  seizure  by  a  king's  ship  of  war,  237 
does  not  extend  to  seizure  for  nonpayment  of  custom,  ib. 
except  where  the  policy  was  efiected  on  a  trade  in  violation  of  a  mere 

foreign  revenue  law,  ib* 
nor  to  loss  from  default  of  insured  himself,  ib, 
or  where  crassa  negligeniia  on  the  part  of  tlie  insured,  238 
nor  are  insurers  liable  in  such  a  case,  where  ship  justly  seized  for 

smuggling,  for  damage  aAer  seizure,  t^. 
nor  can  insured  recover  for  loss  by  British  seizure,  ib* 
except  so  far  as  accidei^tal  and  erroneous  or  temporary,  §ine  culpa 

ib. 
but  there  is  no  objection  to  recovery  for  a  loss  on  a  British  seizurt  by 

mistake,  and  without  fault  of  insured,  ib, 
arrest  of  British  ship  by  mistake,  within  the  policy,  238,  230 
when  policy  on  behalf  of  a  foreigner,  the  acts  of  his  own  government 

in  general  excluded,  230 
necessary  in  that  case  to  represent  to  insurer  that  insured  is  a  foreign- 
er, and  is  to  be  protected  against  the  acts  of  his  own  govemment, 

ib. 
American  cannot  recover  for  loss  by  American  seizure,  ib* 

54 
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ARRESTS  OF  PRINCES  AND  PEOPLE— con/intieJ. 
but  there  is  nothing  illegal  in  snch  an  assurance,  240 
as  where  Prussians  insured  against  Prussian  seizure^  ib» 
sufficient  if  intention  of  parties  appear,  ib, 
a  licence  from  the  crown  to  a  foreigner  may  separate  him  from  acts 

of  his  government  for  this  purpose,  ib. 
insurers  not  liable  for  consequence  of  expected  arrest,  ib. 
as  where  ordered  off  the  port,  241 
nor  for  any  thing  beyond  legal  damage,  ib. 
as  where  neutral  state  seized  a  ship  when  there  was  no  war,  and 

master  re-purchased  her  for  the  insured,  might  have  claimed  her 

for  the  master,  ib. 
nor  after  goods  are  discharged  and  safely  landed,  though  afterwards 

confiscated  by  the  government,  242 
"AT  AND  FROM," 

how  these  words  construed  in  policy,  150 
AVERAGE, 

how  far  excluded  by  memorandum,  141,  278 

See  Memorandum,  Genkral  Average,  Losses,  partiai.. 


B. 


"BACKWARDS  AND  FORWARDS," 

effect  of  those  words  in  policy,  168 

ship  can  only  touch  at  a  port  for  a  purpose  connected  with  the  voy- 
age, 206 

these  words  do  not  preclude  the  necessity  of  a  loading  at  the  porf» 
164 
BALTIC, 

policy  to,  how  construed,  145 
BANKING, 

in  case  of  Newfoundland  policy,  152 
BANKRUPTCY, 

what  persons  liable  to,  494 

what  acts  of  bankruptcy,  ib. 

how  mutual  credit  adjusted,  ib. 

insured  may  claim  in  case  of,  although  loss  had  noth^pened  at 
time  of  bankruptcy,  496 

insurer  may  establish  set-off,  where  action  brought  by  assignees  of 
assured  for  a  loss  which  happened  after  the  bankruptcy,  496 
BARRATRY, 

what  is,  242 

whence  derived,  ib. 

means  a  fraud,  ib. 

such  as  running  away  with  the  ship,  sinking,  destroying  it,  nmning 

it  on  shore,  ib. 
sailing  out  of  port  without  paying  port  duties,  ib. 
deviation,  dropping  anchor,  or  delaying  the  voyage  for  a  criminal 

purpose,  ib. 
as  when  he  deviated  for  smuggling  on  hi»  own  account,  242,  243 
whether  the  loss  happens  in  course  of  barratrous  deviation  or  after, 

immaterial,  243 
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BARRATRY— cofi/tnueJ. 

80  procuring  forged   papers,   and   carrying  the  vessel   to  a  foreign 

port,  ib. 
consent  of  owner  of  ship  will  negative,  ib* 
but  crimioal  act  of  masted,  alleged  to  have  been  for  owners*  benefit, 

is,  ib. 
as  where  he  deviated  to  cruize  for  a  prize,  though  he  libelled  in  his 

owner's  name,  244 
80  where  he  went  to  an  enemy's  couotry,  ib» 
want  of  private  benefit  does  not  disprove,  244 
80  gross  violation  of  pilot's  orders  is  proof  of  barratry,  245 
sentence  of  condemnation  does  not  disprove,  ib» 
though  the  terms  of  the  policy  confine  it  to  '*  any  lawful  trade,**  yet 

barratrous  smuggling  of  master  is  within  it,  t^. 
allegation  of  fraud  sufficient,  ib. 

barratry  in  conjunction  with  prisoners  of  war,  sufficient,  246 
what  act  not  barratry,  ib, 
consent  of  ship-owner  negatives  the  charge,  ib. 
and  shipowner  may  be  liable  to  owner  of  goods,  247 
cannot  be  barratry  when  master  and  owner  are  the  same  person,  ib, 
master  not  deemed  owner  unless  that  proved,  ib, 
act  of  freighter  in  case  of  chartered  ship,  not  barratry,  ib. 
80  act  of  general  owner  does  not  negative  barratry,  when  freighter  is 

owner  for  the  time,  ib, 
words  of  demise  not  necessary  to  make  the  freighter  owner  for  the 

time,  247,  248 
though  the  owner  may  not  have  lost  his  lien,  ib, 
consent  of  mortgagor  will  negative  barratry  where  mortgagee  has  not 

taken  possession,  249 
connivance  with  acts  of  crew,  effect  of,  ib, 
need  not  be  shewn  negatively  that  the  master  was  not  owner,  ib. 
act  of  master  not  barratry  where  unadvisedly  done,  but  not  crimi- 
nal, 249 
deviation  through  ignorance  not  barratry,  250 

nor  master's  improper  treatment  not  against  his  better  judgment,  ib. 
mere   breach  of  contract,  as  deviating   from  the   bill  of  lading,  not 

barratry,  ib, 
as  it  is  a  crime,  proof  must  be  clear,  ib. 
loss  must  happen  within  the  period  of  the  policy,  251 
oflence  of  casting  away  ship,  felony,  ib, 
how  alleged,  471 
how  proved,  489 
BILL  OF  LADING, 

interest  under  sufficient,  38,  39 
how  proved,  483,  484 
BLOCKADE, 

what  violation  of,  70 
object  of,  ib, 

prevents  ingress  and  egress,  ib. 
must  be  notified,  71 
effect  of  its  not  being  so,  ib, 
revocation  of,  should  be  notified,  ib, 
loss  by,  within  policy,  233 
BOTTOMRY  AND  RESPONDENTIA, 
illegal  loan  upon,  not  insurable,  20 
what  it  is,  451 
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BOTTOMRY  AND  RESPONDENTIA— co»<in««/. 

how  effected,  ib. 

premium  on,  ib.  • 

may  be  made  either  bj  owner  or  master,  ib» 

when  made  in  this  country,  no  remedy  against  ship,  452 

lender  at  respondendia   cannot  resort  to  the  goods  brought  back,  ib» 

master's  auihority  limited  to  foreign  country  when  he  has  no  com- 
munication with  owners,  ib* 

must  be  for  necessaries,  ib. 

no  remedy  against  owner  personally,  ib» 

remedy  is  against  master,  ib« 

foreign  consignee  may  be  lender,  ib. 

must  be  on  credit  of  ship,  and  not  of  owner,  ib. 

not  for  private  debt  of  master,  ib. 

form  of  hypothecation  may  be  by  bond  or  bill  of  sale,  ib. 

what  to  be  stated,  in  it,  ib. 

court  of  Admiralty  has  jurisdiction  when  bond  in  foreign  courCs,  the 
security  on  bond  and  under  seal,  ib. 

agreement  for  advances  on  maritime  interest  in  East  Indies,  must  be 
on  ship  or  goods,  463,  454 

and  so  expressed  in  bond,  ib. 

benefit  of  salvage  allowed  to  lender,  453 

borrower  shall  not  recover  on  insurance  more  than  his  interest,  ib* 

contracts  on  loan  by  way  of  bottomry  on  foreign  ships  to  East  Indies 
void,  ib* 

authority  of  master  to  hypothecate,  454 

extends  to  cargo,  if  necessary,  ib.  ^ 

sale  can  only  be  justified  by  necessity,  where  several  hypothecation 
bonds  last  in  date  is  preferred,  ib. 

advantages  of  bottomry  bond,  454 

owner's  liability  for  repairs  discussed,  ib* 

master  not  justified  in  procuring  money  on  bottomry,  if  he  can  ob- 
tain it  on  persona]  credit  of  owner,  ib, 

owner  not  liable  if  money  advanced  on  credit  of  freighter,  455 

nor  btrund  to  accept  bill  drawn,  ib, 

bills  drawn  by  master  on  owner,  cannot  be  considered  inst];ument  of 
hypothecation,  t^. 

forms  of  bottomry  bonds,  t^, 

loss  must  be  total,  not  constructive,  456 

loss  from  internal  defect  of  ship  not  sufficient,  ib* 

deviation  vitiates  the  bond,  ib* 

lender  not  liable  to  average  or  salvage,  t^. 

insured  on  respondentia,  held  entitled  to  recover  aocording  to  ave- 
rage settled  abroad,  ib. 
BROKER. — See  Insurance  Broker. 
BURNING, 

offence  of  burning  ship  to  defraud  insurer,  252. 


C. 


CAPTAIN— See  Master. 

commission  of,  &c.  insurable,  10 
of  privateer  may  insure,  ib* 
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CAPTURE.— 43ee  Enbhus. 

what  loss  by,  222 

whea  insared  may  abaodoD  on,  388,  389 

cases  detailed,  389,  to  400 

when  insured  cannot  abandon  on,  408,  413 

cases  detailed,  407  to  415 
CARGO, 

policy  prima  facie  refers  to  the  first  cargo,  169 

what  is  included  in  the  term,  128, 296 

bow  valued  in  policy,  131,  132 

how  in  case  of  general  average,  297 
CHARTER  PARTY, 

good  interest  on  policy  on  freight,  178,  449,   450 

may  be  varied  by  parol,  when,  179 

form  and  effect  of  on  East  India  voyage,  134 

who  owner  pro  tempore  of  ship  chartered,  247,  248 

in  case  of  deviation,  no  return  of  premium,  449 
CLEARANCE, 

effect  of  improper,  274,  275,  and  note  {p) 
COLLISION^ 

when  a  loss  by  perils  of  sea,  216 

sacrifice  in  case  of,  ^ound  of  general  average,  286 

when  loss  by,  not  ground  of  general  average,  291 
COMMISSION, 

and  privileges  of  captain  insurable,  19 
CONCEALMENT, 

of  material  facts  by  insured,  vitiates  policy,  and  why,  350,  353 

80  concealment  by  insurers,  350,  351 

whether  attributable  to  fraud  or  neglect  of  principal  or  agent,  351, 
354,  360 

although  account  turn  out  to  Be  false,  ih, 

though  loss  does  not  happen  in  consequence,  ib* 

though  there   was  no  fraudulent  design,  ih. 

it  must  be  judged  of  by  the  state  of  things  when  the  policy  was  made, 
t*. 

the  rule  is  confined  to  matters  within  the  private  knowledge  of  the 
insured,  ih, 

immaterial  if  insurer  knew  the  fact,  352 

if  he  ought  to  have  known,  or  took  upon  himself  to  know  it,  or 
waived  it,  ih. 

so  of  general  topics  of  speculation,  ih^ 

natural  perils,  ih, 

rupture  of  states,  ib. 

matter  of  judgment  upon  facts  known  to  both,  ih. 

matter  of  notoriety  as  usage  of  trade,  ih,  and  366,  367 

though  usage  not  uniform,  ib, 

facts  in  printed  list  at  Lloyd's^  353 

loose  reports  or  vague  alarm,  ib» 

sea*worthiness  or  aptitude  of  ship,  353, 361 

question  for  jury  whether  material  or  not,  353 

of  account  of  loss  fatal,  Ut, 

that  ship  described  like  the  insured  had  been  taken,  ih, 

fear  that  it  is  so,  is  not  material,  if  facts  shew  that  it  was  void  of 
ibundation,  354 

where  agent  knew  of  loss,  but  did  not  state  it  in  his  letter,  ih. 
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CONCEALMENT— con/inttcrf. 

where   parties   acted  with  due  diligence,  policy   held  good,  though 

further  information  received  after  broker  was  instructed,  ib. 
concealment  of  information  of  time,  or  manner  of  ship^s  sailing  fatal 

if  materia],  355 
but  not  otherwise,  356 
that  another  ship  had  arrived  before  that  insured,  and   encountered 

bad  weather,  should  be  staled,  ib, 
80    concealment   that   ship   had   sailed  long    before,   by   which    it 

would   have  been   known  whether  it  was  a  missing  ship   or  not, 

357 
so  concealment  of  letter  stating  time  of  sailing,  held  fatal,  ib. 
so  of  the  fact  of  her  intending  to  sail  with  convoy,  ib, 
80  omission  of  broker  to  disclose  that  the  ship  was  at  sea  without 

convoy,  ib.  and  see  4  Dow.  97,  107,  108 
time   of  sailing   not   material  when   it  has  no  tendency  to  shew  the 

ship  was  missing,  or  out  of  time,  358 
so  when  he  merely  stated  the  arrival   of  one  ship,  when  two  had 

arrived,  ib, 
so  unnecessary  to  state  that  she  must  probably  remain  for  repairs,  ib. 
80  of  information  contained  in  LloycTs  list,  359 
concealment  of  letter  that  ship  had  been  met  with  at  sea,  in  leaky 

state,  fatal,  ib, 
80  where  policy  effected  on  ship  or  ships,  when  in  fact  the  ship  was 

the  President,  posted  at  Lloyd's  as  leaky,  ib. 
where  ship  was  found  to  labour  much,  &c.  a  statement  that  she  was 

too  deep  in  the  water  held  sufficient,  360 
the  omission  to  disclose  aA  accident  which  has  happened,  though  it 

does  not  involve  safety  of  the  ship,  renders  that  damage  an  excep- 
tion from  the  policy,  ib. 
history  and  capabilities  of  ship  need  not  be  stated,  361 
nor  that  it  had  been  thought  necessary  to  have  her  surveyed  at  a 

foreign  port,  ib. 
nor  that  she  was  found  leaky,  and  the  leak  stopped,  ib. 
not  necessary  to  disclose  facts  as  to  strength  and  construction  of  ship, 

ib.  362 
not  necessary  to  disclose  course  of  trade  on  African  states,  362 
nor  to  do  more  than  disclose  a  letter  which  gives  an  account  of  the 

state  of  the  ship's  proceedings,  and  refers  to  another  which  the  in- 
surers to  not  desire  to  see,  ib.  363 
proper  for  foreigner  to  disclose  that  he  is  such,  when  he  desires  to 

be  protected  against  seizure  by  his  own  government,  ib. 
concealment  of  a  threatened  attack  by  an  enemy,  within  the  private 

knowledge  of  the  insured,  should  be  disclosed,  364 
concealment  of  privateers  in  the  neighbourhood  fatal,  ib. 
but  expected  war  need  not  be  disclosed,  365 
nor  mere  speculations,  ib. 
so  if  sufficient  stated  to  put  the  insurers  on  their  guard,  or  if  privateers 

had  not  been  near  for  some  time,  this  is  sufficient,  365,  366 
instances  of  usage  of  trade  not  necessary  to  be  communicated,  866, 

367 
CONDEMNATION, 

effect  of  as  to  capture,  223 

not  necessary  to  appeal  against  sentence,  to  found  claim  on  policy, 

226 
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CONDEMNATION— cc>«<fnwd. 

sentence  of^  when  conclusive^  and  why,  312,  230 

aathorities  connected  with  it,  ib.  note  (d) 

as  eneroy^s  property,  or  as  lawful  prize,  conclusive  against  war- 
ranty of  neutrality,  313 

grounds  not  examinable  in  court  of  law,  ib. 

so  if  it  draw  the  conclusion  of  no  prize,  though  it  allude  to  a  doc- 
ument not  required  by  the  law  of  nations,  ib. 

instances  of  apparently  wrong  condemnation  by  French  Court  of 
Prize,  yet  held  valid,  314 

where  ship  condemned  for  carrying  simulated  papers,  insured  not 
allowed  to  controvert  the  fact,  315 

so  if  condemned  for  breach  of  blockade,  ib. 

so  where  question  turns  on  the  construction  of  a  treaty,  ib. 

so  where  French  Prize  Court  adjudged  a  muster  roll  to  be  ne- 
cessary by  treaty,  though  it  was  only  required  by  foreign  ordi- 
nance, 316 

so  where  inference  drawn  from  foreign  ordinances,  310 
when  sentence  not  conclusive, 

when  founded  on  municipal  ordinances,  ib. 

as  where  ship,  condemned  in  French  court  as  prize,  because  she 
had  gunpowder  on  board,  and  had  been  hired  in  London,  317 

other  instance,  where  decision  founded  on  French  arret,  ib. 

case  were  treaty  said  to  have  been  violated,  318,  and  note  (d), 

case  of  ambiguous  sentence,  ib.  note  («). 

sentence  only  conclusive  as  to  what  it  affirms,  not  as  to  matter 
to  be  gathered  by  inference,  ib. 

so  sentence  not  conclusive,  if  court  not  constituted  according  to 
law  of  nations,  319 

that  is,  if  it  be  not  held  in  the  territories  of  the  belligerent,  or 
his  ally  in  the  war,  ib. 

stile  of  the  court  may  be  regarded,  to  ascertain  whether  con- 
clusive or  not,  ib. 

so  to  ascertain  whether  it  proceeded  on  local  ordinance,  as  e.  g. 
smuggling,  ib. 

sentence  of  conclusive,  though  no  appeal  has  been  made,  320 

reversal  of  sentence  wholly  destroys  it,  ib. 

conclusive  effect  of,  obviated  by  agreement,  ib. 

other  media  of  proof,  when,  ib. 
CONDITIONS, 

of  a  policy,  must  be  strictly  performed,  308,  601 
CONTRABAND  OF  WAR, 

what  goods  are,  69 
CONVOY, 

warranty  to  sail  with,  326 

ship  must  sail  with  convoy  for  the  voyage,  ib. 

as  where  ship  to  sail  with  convoy  to  London,  and  she  sailed 
with  one  going  to  Finisterre,  327 

though  the  convoy  bound  for  greater  part  of  the  way,  it  is  in- 
sufficient if  there  be  convoy  for  the  voyage,  ib. 

prevention  from  joining  by  stress  of  weatlier  no  excuse,  ib. 

but  ship  need  not  break  ground  at  same  time  as  convoy,  ib. 

sufficient  where  she  joined  and  received  sailing  instructions 
within  the  port,  328 
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CONVOY— .cwKiniied. 
warranty  te  sail  with^ 

where  by  neglect  master  did  not  get  under  weigh  till  two  honni 

after  the  convoyy  warranty  not  performedt  ib. 
warranty  is  satisfied  if  ship  join  at  usaal  rendezvous,  ib. 
ship  may  sail  to  rendezvous  without  convoy,  though  there  might 

be  a  convoy  for  that  space,  329 
if  the  commander  send  a  frigate  to  bring  in  ships  to  a  certain 

point,  warranty  satisfied,  ib. 
ship  must  either  sail  with  convoy  for  the  voyage  or  for  that  part 

of  it  for  which  convoys  appointed,  32d,  330 
sailing  orders  necessary  if  diligence  could  obtain  them,  380 
unless  prevented  by  weather,  Z^l 
or  refused  by  commander,  ib. 
ship  must  keep  with  convoy,  832 
dispersion  in  storm  immaterial,  ib. 
and  need  not  then  regain  convoy,  333 
aiiter  if  state  of  weather  used  as  pretext  to  cover  fraudulent  sepo- 

ration,  ib. 
warranty  by  owner  to  merchant  to  sail  with  convoy,  ib. 
sailing  with  convoy  how  prohibited  by  convoy  act,  334 
court  of  law  would  presume  they  were  complied  with,  ib. 
ships  excepted  from  this  operation,  ib. 
exception  of  unregistered  ships  how  construed,  330 
misdescription  in  licence  invalidated  it,  ih, 
so  non-compliance  with  condition  annexed,  tb. 
when  policy  was  rendered  void  by  breach  of  convoy  act,  337 
separation  from  by  stress  of  weather  no  breach  of  the  act,  338 
CREW, 

what  sufficient,  must  be  judged  of  by  length  of  voyage ;  stmh,  there 

ought  to  be  some  one  on  voyage  from  Mauritius  competent  to 

supply  captain's  place  if  he  were  ill,  {Clifford  v.  Hunter^  1  M. 

&  M.  103.)  265 
CRUIZE, 

ship  cannot  without  liberty,  210 
effect  of  liberty,  id.  211,  212 


D. 


DAMAGES, 

when  insured  may  recover  nominal,  400 
interest  cannot  be  recovered,  494 
DEMARARA, 

usage  as  to  sailing  from,  323 
DEVIATION.— See  Voyaob,  Liberty. 

sailing  on  a  different  voyage  is  different  from  deviation  and  renders 

policy  void,  ab  initio^  bat  a  deviation  does  not  affect  liability  for 

loss  or  damage  which  occurred  before  dividing  point,  (Hare  v.  TV-a- 

vis  7  B.  A;  C.  >4.)   180,  181 
the  ship's  having  met  with  bad  weather  before  dividing  point  and  fair 

afterwards  may  afford  evidence  that  it  happened  before,  (7  B.  &  C 

14.)  ib. 
on  a  policy  from  Liverpool  to  London^  where  ship  took  in  goods  at 

Liverpool  for  Southampton  as  well  as  London^  meaning  to  go  first 
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DEVIATION— con^int^i. 

to  the  former  place,  and  did  00  accordingly,  this  was  only  a  devia- 
tioHf  and  the  jury  having  found  that  the  goods  sustained  damage  lo 
above  3/.  per  cent,  before  the  dividing  point,  the  insurers  were  lia- 
ble, 181 

what  is  J  183 

touching  at  a  port  out  of  the  course  of  the  voyage,  183 
or  for  a  purpose  unconnected  with  it,  ib. 
or  port  at  which  it  is  not  usual  to  touch,  ib. 
or  staying  an  unusual  time,  ib. 

so  if  master  select  particular  track  for  foreign  purposes,  ib. 
or  having  liberty  to  touch  at  one  port  touch  at  another,  ib. 
or  touch  at  a  port  mentioned  in  a  liberty  for  an  authorized  pur« 
pose,  ib.' 

effect  of  deviation,  ib. 

fatal  whether  on  ship,  goods,  or  freight,  184 

whether  insured  privy  or  not,  ib« 

instance  cited,  ib. 

where  master  went  into  port  through  ignorance,  ib. 

do^  not  render  policy  void  ab  initio^  185 

insurers  liable  for  damage  which  happened  before  the  dividing  point,  ib. 

state  of  weather  may  shew  that  it  happened  before,  ib. 

mere  intention  does  not  vitiate  policy,  ib. 

nor  actual  deviation  as  to  what  happened  before  the  time  of  it,  ib* 

trading  under  a  liberty  no  deviation,  ib. 

where  ship  not  delayed,  186 

deviation  from  voyage  described  in  policy  fatal,  ib. 

though  policy  not  effected  till  after  it  took  place,  ib.  187 

not  where  policy  from  C.  to  D.  though  ship  represented  as  going  from 
A.  to  6.  and  thence  to  C.  and  she  wenc  from  A.  to  C,  188 

voyage  must  be  performed  in  usual  course,  ib. 

intermediate  voyage  protected  on  ship  chartered  to  or  licensed  by  the 
company,  when,  189,  101 

80  though  voyage  not  in  charter-party  but  undertaken  with  their  per- 
mission, 192 

but  ship  cannot  go  to  Bengal  on  a  policy  to  P  ,  M.,  and  C.  and  thence 
to  France^  194 

nor  is  intermediate  voyage  protected  where  policy  confined  to  an  ar- 
rival at  outward  port  of  discharge,  195 

so  if  policy  on  goods  be  confined  to  loading  at  port  this  controls  con- 
tract, 195 

order  of  visiting  places,  196 

cannot  invert  the  order  '*  at  and  from,'*  ib. 

aliter  if  words  beginning  of  adventure  from  end  of  cruize,  tec  insert- 
ed, ib. 

cliter  of  policy  at  and  from  Martinique  or  all  or  any  West  India  IsU 
andSf  ib. 

order  of  going  "  to  any  port  or  places,''  197 

cannot  invert  order  but  may  proceed  to  one  only,  ib. 

necessity  ]\iBiifieB^  197 

mode  of  self  preservation,  ib. 

procuring  repairs,  ib. 

what  restraints  sufficient,  198 

joining  convoy,  ib. 

stress  of  weaUier  or  want  of  repair,  ib. 

56 
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may  pursue  new  course  in  shortent  manner  without  returning  to  the 
port,  199,  332,  333 

avoiding  capture,  ib. 

being  carried  out  of  the  wa  j  by  force,  ib. 

running  to  sea  to  avoid  seizure,  200 

assisting  distress,  ib. 

mutiny  of  crew,  ib. 

carrying  off  of  crew  by  press  guard,  ib. 

illness,  when  not  occasioned  by  want  of  medical  attendance  but  not  if 
no  one  on  board  who  could  take  the  command  except  the  captain 
in  case  of  illness,  (I  Moody  and  Malk;  103.)  200 

but  compulsion  must  be  real,  200 

going  out  at  request  of  captain  of  king's  ship  to  examine  strange  sail, 
not  excused,  201 

nor  where  not  sufficient  seamen  at  first,  201 

or  where  no  one  on  board  on  voyage  from  Mauritius  to  take  com- 
mand if  the  captain  was  ill,  (1  Moody  and  Malkin,  103.)  ib. 

deviation  to  avoid  the  effect  of  an  express  warranty,  unexcused,  201 

voyage  of  necessity  must  be  pursued  in  best  course,  ib. 

delay  for  purpose  of  trading  fatal,  202 

how  liberties  construed. — See  Liberty. 

ship  cannot  cruise  without  liberty,  210 

by  master,  for  criminal  purpose  is  barratry,  242,  243 

no  return  of  premium  where  ship  deviated  after  inception  of  risk,  449 
See  YoTAOB.  Liberty. 
DISCHARGING  PORT, 

policy  to,  how  construed,  204 

what  is,  340,  341,  34*<2,  343 
DOCKS, 

loss  at,  within  the  policy  in  the  case  of  ship,  160 

delay  in  entering  when  accounted  for,  ib. 

ship  may  go  to  public  or  private,  ib.  173 
DOCUMENTS, 

ship  must  have  necessary,  272,  et  seq. 

when  not  material  in  case  of  policy  on  goods,  274 

want  of  not  material  under  implied  warranty  unless  loss  happen  from 
that  cause,  275 

aliter  of  express  warranty  that  ship  is  American,  &c.,  tb. 

what  required  when  ship  so  warranted,  310 
See  Seaworthiness. 
DOUBLE  INSURANCE, 

is  where  several  policies  effected  for  benefit  of  same  interest,  58 

utility  of  ib. 

insured  may  proceed  upon  either  policy  first,  59 

half  premium  returnable  on  arrival,  ib. 

not  double  when  only  actual  interest  covered,  ib. 

on  valued  policy,  no  objection  that  amount  of  valuation   already  re- 
ceived, ib. 
DURATION  OF  RISK.— See  Risk,  Duration  of. 

E. 

EAST  INDIA  TRADE, 

policy  on  includes  chance  of  ship's  stay  in  India,  and  risk  of  convoy 
voyage,  189 
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policy  on  ship  licensed  to  proceed  to  Canton  and  return,  held  to  cover 
adventure  in  Pacific  Ocean,  191 

intermediate  protected  though  not  mentioned  in  charter-party,  but  un- 
dertaken by  insured  with  company's  permission,  192,  194 

but  policy  from  France  to  P.,  M.,  and  C.,  and  thence  back  to  France, 
including  liberty  to  touch,  does  not  cover  ship  in  going  from  P.  to 
winter  at  B.,  194 

forms  of  polices  in,  189,  191,  194,  195 
EAST  INDIA  COMPANY, 

how  regulated,  78 

effect  of  policy  on  ship  chartered  to  them,  189,  191,  192 
EMBARGO, 

what  violation  of,  70 

legal  in  time  of  war,  71,  72 

semb,  aliter  in  peace,  ib. 

loss  by  within  policy,  233 
EMBEZZLEMEMT, 

how  merchant  protected  from,  232 
ENEMIES, 

loss  by  when  it  occurs,  222 

insurer  liable  whether  property  in  ship  altered  or  not,  228 

though  goods  not  carried  into  port  or  fleet  of  enemy,  ib. 

after  circumstances  only  shew  amount  of  loss,  224 

loss  not  necessarily  total,  ib.  388 

when  it  is  total,  ib.  389  tO/398 

not  where  ship  recaptured  and  enabled  to  proceed  to  her  port,  ib. 
407,408,413 

cliter  where  only  market  or  voyage  lost,  ib. 

insurers  liable  for  charges  incidental  to  capture,  225 

so  for  expense  of  fair  compromise,  ib. 

not  necessary  to  make  a  claim  or  appeal  in  Admiralty,  226 

salvage,  how  fixed,  (see  salvage),  ib. 

charges  of  ransom  not  allowed,  ib. 

on  policy  without  interest,  insurer  only  liable  for  total  loss,  228 

and  being  carried  into  port  and  detained  eight  days  said  to  be  total 
loss,  ib. 

80  where  ship  detained  eight  days  where  cruize  for  three  months  and 
ship  taken,  ib. 

if  ship  in  safety  at  the  end  of  the  time  there  is  no  loss  on  wagering 
policy,  228 

loss  may  be  described  by  capture  where  that  was  the  proximate  cause,  229 

as  where  ship  driven  on  enemies*  coast  and  taken,  ib. 

or  by  either  of  the  two  causes,  ib. 

so  where  ship  taken  in  tow  by  British  ship  of  war,  ib. 

but  not  unless  taken  jure  helli^  ib. 

sacrifice  to  escape  from,  where  general  average^  286,  287 

expenditure  of  ammunition,  &c.  in  resisting  not  ground  of  average^  294 

motions  of  when  they  must  be  disclosed  to  insurers,  364,  365 
EVIDENCE, 

of  usage,  what  sufficient,  146 

^ill  not  control  policy,  145 

question  for  a  jury  whether  ship  sailed  on  voyage  insured,  180,  181 

in  a  case  of  deviation  it  is  a  question  for  the  jury  upon  the  state  of 
the  weather,  &c.  whether  the  loss  happened  before  the  dividing 
point,  (7  B.  ii  C.  14.)  185 
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80  whether  the  partial  lofs  amoimted  to  Zpfr  e$ni.  (7  B.  &  C.  U)  185 
interest  how  proved,  483 
shipment,  ditto,  ib. 
to  prove  aailing  on  voyage,  ib. 
Lloyd's  books,  488 
certificate  of  Lloyd's  agent,  490 
See  Progkbdings. 

F. 

FALSE  COLOURS, 

carrying  them  no  ground  of  condemnation,  273 
FALSE  PAPERS.— See  Simulated  Papers* 
FINLAND, 

gulph  of,  145 

FIRE, 

last  ^,  toithin  marine  policy ^ 

whether  by   accident  or  lightning  or  duty  to  state,  222 

though  remotely  attributable  to  act  of  crew,  ib. 

aHieff  if  goods   contained  principle  of  ignition,  ib. 

danger  of,  not  sufficient,  220 
insurance  against^ 

nature  of  it,  505 

interest  necessary,  500 

policy  not  assignable,  ib. 

how  in  ease  of  death,  ib* 

covenant  in  lease  to  insure,  when  satisfied,  ib. 

misrepresentation  or  concealment  vitiates,  ib. 

contiguous  fire  on  the  premises  of  a   boat-builder,  held  nece^ 
sary  to  be  communicated,  507 

but  though  not  the  most  appropriate  phrase,  yet,  if  fairly   cor- 
rect, it  is  sufficient,  ib. 

coffee-house,  not  an  inn,  within  the  meaning  of  a  covenant,  ib. 

stipulation  for  a  certain  rate  of  premium,  where  no  fire  is  kept, 
is  to  be  understood  of  the  habitual  use  of  fire,  ib. 

deposit  of  tar  for  repairs,  held  to  be  no  violation,  ib. 

no  answer  that  fire  was  occasioned  by  the  negligence  of  a  ser* 
vant,  ib. 
property  insured^ 

how  described,  507 

linen  not  understood  to  be  included  in  stock  when  party  not  a 
linen  draper,  ib. 

mis-description  invalidates,  508 
renewable  annually^  ib. 

meaning  of  allowance  of  fifteen  days  for  payment  of  the  pre- 
mium, ib.  509 

covenant  to  keep  insured,  how  construed,  509 

proposals  must  be  complied  with,  510 

loss,  mode  of,  511 

exceptions  of  certain  cases,  ib. 

payment  of  loss,  513 

settinflT  fire  to  houses,  felony,  ib. 

remedy  against  hundred,  515 
FISHING  VOYAGE, 

how  policy  efi*ected  in  case  of,  126 


r 


iia>EZ.  437 

FISHING  VOY kOE-^antinued. 

policy  on,  how  loDg  it  endures,  IdO 

usage  as  to  intermediate  trade,  169 
FOREIGNER, 

cannot  in  general  recover  for  loss  bj  act  of  his  own  government,  260-202 
FOREIGN  JUDGMENT, 

reciting  usage  as  a  fact,  in  a  case  of  general  average,  not  sufficient  to 
prove  it,  301 
FOREIGN  ORDINANCES, 

how  far  they  explain  law,  285 
FORT, 

insurance  by  governor  of,  valid,  19 
FREIGHT, 

how  insured  (see  PouoT,)  129 — 132 

duration  of  risk  (see  Rise,  duration  of.) 

where  part  earned,  only  residue  of  sum  insured  can  be  recovered,  174 

and  no  parol  proof  to  control  policy,  ib. 

meaning  of  clause,  if  ship  prevented  from  loading,  175 

when  policy  on  homeward,  not  outward,  175 

when  loss  during  stay  at  foreign  port,  covered,  176 

when  loss  at  intermediate  port,  ib. 

to  found  claim,  there  must  be  some  goods  on  board,  177 

or  a  contract  or  charter-party,  ib. 

contract  need  not  be  in  writing,  ib. 

can  only  recover  for  part  where  part  only  of  goods  lost,  178 

aliter^K  contract,  179 

may  be  insured  for  part  of  voyage,  ib. 

so  charter-party  varied  by  parol,  ib. 

underwriters  not  liable  for  loss  of,  on  goods  left  behind,  being  liable 
to  ignite,   220 

how  valued  in  policy,  130,  131,  378 

how  in  the  case  of  general  average,  295,  374. 

usage  in  case  of  open  policy  on  freight,  that  the  loss  shall  be  esti- 
mated on  the  gross  freight,  378 

after  payment  of  a  total  loss,  a  subsequent  payment  to  the  insured  of 

part  of  freiglit  earned,  may  be  recovered  back  by  insurer,  378 
and  charges  incurred  while  ship  was  detained  for  repairs,  are  not   to 
be  deducted,  ib.  436,  437 

but  charges  while  ship  waited  to  obtain  freight,  &>c.  may  be  de- 
ductei^  ib. 

though  ship  and  freight  insured  separately,  an  abandonment  to  im 
surer  on  ship  incidentally  conveys  the  freight  and  future  earn- 
ings, 433 

but  if  insured  agree  to  account  to  insurers  on  freight  policy,  he 
must  answer,  435,  436 

no  return  of  premium  in  case  of  charter-party,  where  ship  deviated 
before  goods  were  put  on  board,  449 
FREIGHTERS, 

when  insurable,  40 

when  their  consent  will  negative   barratry,  247 

G. 

GENERAL  AVERAGE, 

meaning  of  the  term,  284,  285 

whence  derived,  t^. 

common  law  allows  of  jettison  or  like  sacrifice,  in  case  of  necessity,  285 
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and  action  lies  for  average  contribution,   285 
how  far  foreign  ordinances  may  explain  law,  ib. 
division  of  subject,  286 
token  general  average  demandahle^  ib. 

there  must  be  a  sacrifice  of  part  for  the  whole,  ib. 

such  as  throwing  overboard  of  cargo,  ib. 

or  ship's  stores,  ib. 

cutting  away  of  ship's  masts,  cables,  &c.,  ib. 

sacrifices  must  be  voluntary,  and  upon  imminent  danger,  ib. 

must  not  be  act  of  terror,  but  prudence,  ib. 

master  need  not  wait  till  last  extremity,  ib. 

whether  occasion  of  danger  is  a  storm,  collision,  or  enemy,  &c.,  ib. 

most  usual  case  is  that  of  jettison,  286,  287 

it  is  either  regular  or  irregular  ; — former,  where  advice  of  crew, 

&c.  taken  ;  the  latter,  made  on  the  sudden,  287 
consuhation  of  crew  not  absolutely  necessary,  ib. 
master  may  act  without  merchant's  permission,  if  be  refuse,  ib« 
heaviest  articles  generally  to  be  taken  first,  ib. 
throwing   overboard   of  ship's   stores  on    same   foundation    as 

cargo,  ib. 
and  shippers  must  contribute  where  necessary  for  general  safety, 

288 
insurance  does  not  vary  claim  for,  ib. 
damage  done  to  ship  in  effecting  jettison  affords  also  claim  for 

contribution,  ib. 
so  loss  of  cable  cut  away  by  master,  ib. 
though  crew  not  consulted,  ib. 
80  charges  of  repairs,  so  far  as  absolutely  necessary  to  enable 

ship  to  prosecute  the  voyage,  289 
any  others  were  for  the  benefit  of  the  ship-owner,  and  a  charge 

upon  him  only,  ib. 
sails,  and  ropes  cut  up  to  rig  jury  masts,  or  for  the  stopping  a 

leak  are  subjects  of  general  average,  ib. 
money   or  goods  given   to    an  enemy  or  pirate   to  release  ship 

and  cargo  are  within  average,  ib. 
but  ransoms  are  illegal  in  England,  ib. 
salvage  to  ships  of  war,  or  privateers  for  recapture  and  charges 

in  obtaining  release,  ib. 
in  the  case  of  sale  of  part  of  the  goods  by  the  master  in  a  for- 
eign port,  ib. 
pilotage  on  putting  into  port  in  distress,  is  subject  of,  290 
so  expense  of  unloading  cargo  for  floating  ship,  ib. 
expence  of  getting  ship  off  the  ground,  ib. 
hire  of  extra  hands  to  pump  the  ship,  ib. 
extra  charges  on  putting  into  foreign  port  in  distress,  290 
sum  agreed   to  be  paid  to  ships,  &;c.  for  bringing  a  ship  into 

port,  ib. 
or  unloading  her  and  getting  her  off  when  forced  on  shore,  ib. 
maritime  interest  on  bottomry  bonds,  &c.,  290 
when  aterage  not  claimable,  ib. 

1st,  when  whole  adventure  not  in  jeopardy,  ib. 
2d.  when  loss  immediate  effect  of  a  peril,  291 
3d.  when  sacrifice  ineffectual,  ib. 
thus,  not  when  ship  seized  and  part  of  corn  taken,  ib. 
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when  average  not  claimablef 

80  when  dollars  thrown  OTerboard,  291 

so  2dly,  of  loss  by  tempest,  collision,  &c.  ib. 

so  damage  by  standing  out  to  sea  with  press  of  sail/  292 

so  running  ship  on  shore,  ib. 

so  expence  of  going  into  port  to  repair  damage,  ib. 

nor  master's  expences  nor  crimpage  to  replace  deserters,  ib. 

nor  ejqpence  of  wages,  &c.  during  embargo,  ib. 

or  during  detention  for  repair  of  damage,  ib. 

nor  extraordinary  gratuity  promised  to  a  mariner,  ib. 

nor  expences  which  fall  on  owner  by  charter  party,  293 

nor  a  loss  by  sale  of  goods  to  liberate  master  from  arrest,  ib. 

principle  the  same,  whether  peril  by  enemy  or  storm,  ib. 

damage  by  carrying  press  of  sail   to  escape  from  enemy  not 

average,  294 
nor  running  ship  on  shore,  ib. 

nor  expenditure  of  ammunition,  &c.  in  resisting  enemy,  ib. 
so  if  cannon  ball  pass  through  goods,  ib.  \ 

nor  3dly,  where  ship  and  cargo  not  saved,  ib. 
aliter^  if  wrecked  in  another  place,  ib. 
in  what  proportions  ship^  Sfc,  to  contribute^  295 

ship  must  contribute  for  its  worth  at  the  time  when  saved,  ib. 
true  amount,  that  which  the  hull,  &c.  would  produce  afVer  being 

saved  with  the  amount  made  good,  ib. 
seamen's  wages  exempt,  ib. 
so  ship's  victuals  and  ammunition,  ib. 
how  to  calculate  value  of  ship,  ib. 
deduct  loss  and  wear  from  value  at  outset,  ib. 
or  take  the   value  at  the  time  of  loss,  and  add   amount  made 

good  by  the  average,  ib. 
the  goods  to  contribute  are  the  wares  or  merces,  296 
though  of  great  value  aud  small  bulk  not  exempt,  ib. 
gold  and  silver  plate,  dec.  contribute  at  full  value,  ib. 
ship's  stores  and  provisions,  luggage  and  clothes  exempt,  ib. 
so  provisions  and  victualling  stores  for  convicts,  ib. 
so  of  safety  of  passengers,  297 
but  not  slaves,  ib. 

goods  to  be  taken  at  clear  value  at  port  of  destination,  ib. 
but   where   the  captain  had  sold  them  at  a  higher  price,  and  ar- 
bitrator gave  that  price.  Court  could  not  set  it  aside,  ib. 
where  goods  damaged  by  the  jettison,  they  should  be  estimated 

as  if  sound,  298 
freight  is  to  contribute,  ib. 
at  its  whole  value,   ib. 
though  ship  chartered  out  and  home,  and  policy  on  homeward 

voyage,  299 
seamen's  wages  are  deducted  from  the  freight,  ib. 
wages  to  be  deducted  as  due  at  end  of  voyage,  ib. 
ship's  provisions  are  not  a  charge  to  be  deducted  from  the  freight, 

299 
where  whole  of  the  freight  contributes,  semh.  the  whole  of  the 

wages  should,  299 
ship's  provisions  are  not  a  charge  to    be  deducted  from  the 

freight,  300 
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of  the  place  where  the  average  is  to  he  adjusted^  300 
place  of  destination  or  delivery,  ib. 
and  according  to  the  the  law  of  that  place,  ib. 
doubted  whether  insurers  are  liable  for  foreign  average  so  settledy 

but  semb,  that  they  are,  ib. 
cases  cited,  301 
distinct  evidence  must  be  given  of  the  foreign  law,  and  reason, 

301,  302 
recital  of  usage  in  foreign  judgment,  when  insufficient,  ib. 
master's  lien  in  case  of,  300 
average  bond,   t^.  n.  (r) 
GOLD  AND  SILVER, 

whether  included  in  the  goods,  128 
how  contributory  in  case  of  average,  206 
GOODS, 

return  of  premium  for  not  loading  at  port,  443 
where  to  be  laden,  169 
GRENADA, 

policy  at  and  from,  156 
GUNPOWDER, 

exportation  of,  how  prohibited,  72 
engage  in  contravention  of,  illegal,  ib, 

H. 

HEIR  AT  LAW, 

has  no  interest  before  death  of  ancestor,  49 
HYPOTHECATION, 

by  master. — See  Bottomry,  402,  454 

L 

IGNITION, 

loss  of  freight  by  goods  being  left  behind  of,  on  account  of  danger  of^ 
no  loss  on  freight  policy,  220 
ILLEGALITY.— See  Interest,  Voyage. 

no  return  of  premium  in  case  of,  447 
INDEMNITY, 

policy  is  contract  of,  12 
INSURANCE,  DOUBLE.— See  DotrBLB  Insurance. 
INSURANCE  BROKER, 

employed  either  by  agent  or  principal,  92 

order  given  by  a  partner  on  account  of  the  firm  binds  on  the  firm,  ib« 

bnt  a  direction  by  one  part  owner  does  not  bind  the  rest,  93 

husband  of  vessel  has  no  authority  to  employ,  ib. 

commissioners  for  sale  and  disposal  of  ships,  ib. 

persons  appointed  to  prosecute  claim  in  prize  court,  and  pay  demands 
upon  her,  ib. 

in  general  obligation  to  insure  must  be  by  consent,  ib. 

but  merchant  having  effects  in  hands  of  correspondoit  may  require 
insurance,  ib. 

so  merchant  having  acted  under  same  coarse  of  dealing,  ib. 

so  where  bills  of  lading  contain  order  to  insure  are  accepted,  94 

if  person  act  upon  the  order,  though  without  consideratioD«  be  wQl 
be  lifible  for  negligence,  ib. 
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80  if  the  instructions  be  not  disclosed,  94 

so  merchant  who  is  to  insure  goods  is  bound  to  comply  is  far  as  by 
law  he  may,  ib. 

he  cannot  set  up  that  it  was  partly  roid,  ib. 

merchant  not  bound  to  comply  if  policy  wholly  void,  ib. 

though  insurers  may  have  been  in  the  habit  of  paying,  ib. 

may  comply  if  policy  would  be  lawful  on  license,  ib. 

agent^s  order  may  be  revoked,  95 

duties  of  agent  or  broker  to  insured,  ib. 

merchant  cannot  delegate  his  authority,  ib. 

agent  only  bound  to  do  what  is  usual,  ib. 

may  effect  it  at  one  of  the  usual  offices,  though  others  more  bene- 
ficial, 96 

Deed  not  insert  liberty  to  carry  simulated  papers,  if  written  instructions 
contain  no  such  order,  ib. 

duties  of  insurance  broker,  ib. 

agent  ought  not  to  be  insurer,  ib. 

liable  for  not  inserting  usual  liberty,  ib.  97 

holders  of  bill  bow  to  insure,  ib. 

not  liable  for  not  making  abandonment,  if  they  exercise  fair  discretioiit 
nor  if  principal  approve  their  acts,  ib. 

Uabtlity  of,  98 

to  same  extent  as  insurer,  ib. 

liable  to  trover  for  the  policy,  ib. 

may  be  a  bankrupt,  ib. 

liable,  in  case  of  non-communication,  for  sums  refunded  to  insurers,  ib* 

not  liable  where  nothing  could  have  been  recovered,  ib. 

may  avail  himself  of  deviation,  or  delay,  or  'other  defence  to  action  of 
insurer,  ib. 

as  if  seamen's  wages  were  to  be  insured,  ib. 

so  if  simulated  papers  carried,  99 

cannot  dispute  title  of  principal,  ib. 

so  liable  for  freight  to  unregistered  owner,  ib. 

80  for  money  paid  on  illegal  voyage,  where  claim  established  without 
its  aid,  ib. 

liable  fo(  money  had  and  received,  where  he  has  taken  credit  in  ac- 
count with  insurer,  and  erased  his  name,  ib. 

so  though  insurer's  name  not  erased  from  the  policy,  but  only  from 
adjustment,  99 

but  where  insurance  broker,  holding  a  policy  for  the  purpose  of  adjust- 

«  ing  a  loss,  suffered  an  insurer's  name  to  be  struck  out  upon  his 
signing  the  adjustment,  but  brokers  never  took  credit  for  the  account, 
and  gave  insured  notice  of  the  bankruptcy,  they  were  held  not 
liable,  100 

rights  against  insured,  101 

may  recover  the  premiums  as  money  paid  before  actual  jpayment,  ib. 

premium  as  between  insurer  and  insured  considered  as  paid,  ib* 

broker  cannot  recover  back  premium  after  payment  to  insured,  ib* 

especially  after  two  years  elapsed,  ib. 

cannot  recover  expenses  of  illegal  insurance,  ib. 

or  premiums  or  charges  of  unstamped  policies,  ib. 

policy  though  stamped  may  be  shown  to  have  been  unstamped  when 
effected,  ib. 

brokef^s  remedy  at  law,  or  by  lien,  103 

cannot  support  bill  in  equity  for  discovery  of  moneys  received,  ^e*  ib 

60 
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has  a  lien  upon  policy,  or  money  received  for  general  balance,  102 

when  person  employing  broker  is  known  to  be  agent,  broker  has  no 
lien  for  general  balance,  ib. 

no  lien  where  information  that  property  belongs  to  a  correspondent  in 
country,  ib. 

though  broker  effected  policy  in  name  of  his  immediate  employer,  ib. 

but  has  a  particular  lien  in  that  case,  ib. 

so  though  person  represented  that  he  had  authority  to  indorse  the  bill 
of  lading,  103 

and  his  remedy  is  against  the  person  employing  him,  ib. 

where  he  has  no  reason  to  believe  that  his  employer  is  an  agent,  he 
has  a  general  lien,  ib. 

his  lien  is  destroyed  on  parting  with  policy,  but  will  re? ive  on  regain- 
ing possession,  ib. 

authority  of  and  liability  with  regard  to  insurer,  ib. 

agent  authorised  to  sign  a  policy  may  adjust  a  loss,  104 

agent  having  signed  slip,  may  delegate  mere  execution  of  policy,  ib* 

proof  that  underwriter  has  been  in  the  habit  of  paying  losses  on  poli- 
cies 80  subscribed,  sufficient  proof  of  agency  without  producing 
power  of  attorney,  ib. 

liable  to  insurer  for  premiums,  ib. 

or  loss  paid  by  mistake,  ib. 

policy  contains  a  receipt  for  the  premium,  ib. 

msurer  cannot  set  off  the  premium  in  an  action  by  insured,  ib. 

except  in  a  case  of  fraud,  ib. 

in  general  broker  liable  for  premiums,  105 

where  broker  employs  a  sub-broker  under  a  del  credere  commissioiTy 
insurer  may  resort  to  first  broker,  ib. 

on  adjustment  with  broker,  he  may  set  off,  though  described  as  agent, 
107 

80  if  course  of  dealing  has  been  to  settle  and  adjust  with  broker,  and 
allow  to  him  as  principal,  1 08 

but  right  of  broker  must  be  founded  on  agency  for  underwriter,  ib. 

it  determines  by  his  death  or  bankruptcy,  ib. 

whether  he  have  a  del  credere  commission  or  not,  he  cannot  set  off 
losses  or  returns  due  after  bankruptcy,  108 

semb,  exhibiting  an  account,  shows  it  was  to  betaken  as  It  stood,  109 

executors  have  a  right  to  full  premiums,  without  returns,  ib. 

insurer  may  set  off  sum  due  for  premium  on  balance  of  account,  ib. 

insurer  cannot  proceed  against,  for  premiums  for  illegal  insurances,  105 

especially  if  insured  gave  him  notice  not  to  pay  ;  and  broker's  having 
taken  credit  for  the  premium  in  account  with  insurer,  does  not  vary 
the  case,  ib. 

insurer  who  had  illegally  agreed  to  divide  the  risk,  could  not  sue  bro- 
ker for  money  received,'  ib. 

may  be  sued  by  insurers  for  fraudulent  loss  received  by  him,  ib. 

mere  passing  the  money  in  account,  no  answer  to  such  action,  ib. 

but  there  must  be  specific  sum  received,  ib. 

rights  of,  against  insurer,  106 

with  del  credere  commission,  effecting  policy  in  his  own  name,  may 
set  off  losses  and  returns  against  demand  for  premium,  ib. 

effecting  policy  in  his  own  name,  and  having  accepted  bills,  may  set 
off  losses,  though  he  has  no  del  credere  commission,  ib. 

reason  of  the  rule,  ib. 

where  he  has  no  del  credere  commission,  and  is  merely  an  agent,  ha 
cannot  deduct  for  losses  or  returns,  ib. 
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80y  though  he  may  have  a  del  credere  comnaission,  he  caniidt  set  off 

losses  if  policy  is  eflfected  in  name  of  his  principal,  107 
without  adjustment  or  assent  of  insurer,  ib. 
though  del  credere  engagement  on  face  of  policy,  ib. 
former  doctrine  exploded,  and  why,  ib. 
INSURERS, 

either  individual  or  company  may  be,  85,  89 

London  Assurance  and  Royal  Exchange  AjBSurance,  ib. 

former  exclusive  privileges,  ib. 

to  what  they  extended,  ib. 

to  bottomry  bonds  of  a  partnership,  ib. 

to  all  companies  or  partnerships,  86 

although  in  general  partnership,  ib. 

to  open  or  dormant  partnership,  ib. 

80  where  agreed,  that  in  case  of  disability  one  should  answer  for 
whole,  ib. 

not  to  mutual  insurance,  where  each  member  only  liable  for  his 
own  share,  87 

though  amount  not  set  down  in  policy,  ib. 

nor  to  partnerships  in  colonies,  ib. 

prohibition  applied  to  all  persons  privy  to  partnership,  ib. 

though  policy  in  name  of  one,  88 

and  award  set  aside,  ib. 

so  illegal  profits  not  subject  of  account,  ib. 

nor  could  insurer  recover  the  premiums,  89 

but  act  did  not  defeat  bona  fide  claim  of  person  not  privy,  ib. 
.    privileges  abolished,  ib. 

rights  of  corporations  only  private  rights,  89 
claims  inter  se^  90 
rights  of,  against  broker,  for  premium,  104,  105 

for  losses,  105,  106 
set  off  of  broker  against — (see  Broker),  106 — 109 
when  liable,  though  name  struck  off  policy,  377 
effect  of  payment  of  total  instead  of  partial  loss,  ib, 
effect  of  payment  of  loss — (see  Adjustment),  378,  et  seq. 
INTEREST.— See  Double  Insurancb. 
what  sufficient,  12 
of  alien  enemy,  invalid,  13 

unless  licensed,  ib. 

reason  of  rule,  ib. 

what  goods  protected  by  licence  to,  14 
how  regulated  by  19  Geo.  2.  c.  37.,  20 
distinctions  between  insurance  with  or  without,  24 
policy  must  shew  whether  on  interest  or  not,  25 
no  salvage  on  wagering  policy,  ib. 
nor  abandonment,  ib. 
nor  return  of  premium,  ib. 
a  clause,  without  further  proof  of  interest,  may  be  rejected  if  there 

be  an  interest,  25 
interest  must  be  stated  in  declaration,  20 
contract  without,  invalid,  though  not  in  form  of  policy^  ib. 
mere  wager  not  invalid,  27 
policy  on  freight  or  profits  within  19  Geo.  2.,  ib. 
policy  on  foreign  ships  sufiicient  without,  28 
effect  of  jadgment  by  default  in  ease  of  valued  policy,  28 
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must  oust  in  case  of  policy  on  foreign  ship,  unless'  dispensed  with  by 

policy,  28 
^hy  foreign  property  excluded  from  the  act,  ib. 
private  ships  of  war  may  be  insured  without,  20 
or  effects  Irom  places  belonging  to  Sp<nn  and  Portugal^  ib. 
though  carried  in  British  vessels,  30 
what  interests  insurable,  30,  31 
trustees  or  commissioners  for  disposing  of  ships,  31 
criteria  of  insurable  interest,  32 
agent  for  captors,  38 
eapiors  of  prise  having  inchoate  right,  34 

though  king  may  release  before  condemnation,  ib. 

officers  of  squadron  at  Fort  Omoa,  ib* 

mere  expectation  not  sufficient,  35 

nor  a  capture  made  when  there  was  no  war,  ib. 

interest  in  the  king,  ib. 
owner  of  ship  not  registered^  36 

so  owner  of  freight  of  unregistered  ship,  ib. 
consignee^  37 

if  purchaser  or  creditor  has  a  good  interest^  38 

or  trustee,  ib. 

lien  upon  or  special  interest  sufficient,  ib. 

commissions  or  profits  to  accrue  on  arrival  of  cargo,  ib. 

whether  naked  consignee  should  not  allege  interest  in  principal,  ib. 

bill  of  lading  indorsed  to  a  creditor  is  sufficient  interest,  30 

consignor  entitled  to  support  trover,  though  bill  addressed  to 
another  person  with  directions  to  pay  the  proceeds  to  a  third,  ib. 
expences  incurred  which  form  a  lien  sufficient,  30 

event  insured  against  should  be  connected  with  subject  matter,  ib. 
money  expended^  41,  180 
freighters  of  goods  have  sufficient  interest,  40 

so  agreement  to  pay  a  total  loss  in  case  ship  should  not  be  al- 
lowed to  load  at  St.  Pelersburgh^  ib. 

part  payment  of  freight  in  advance  good  interest,  ib. 

alitor  of  loan  to  captain,  ib.  41 

bolder  of  bill  drawn  by  master  for  supplies  semb,  not  sufficient, 
41,  42,  43 

policy  on  goods,  the  interest  declared  to  be  in  money  expended 
in  reclaiming  the  cargo,  semb,  insufficient,  43 
freight  or  hire  of  ship  good  interest,  ib. 

policy  on  has  no  reference  to  the  hull  of  the  ship,  44 

loss  of  total  where  ship  had  on  board  part  of  cargo  and  waa  lost 
in  storm  before  its  completion,  ib. 

goods  must  be  put  on  board  or  a  contract  proved,  45 

valuation  has  reference  to  freight  on  entire  cargo,  ib. 

loss  of  part  of  goods  in  case  of  seeking  ship  not  sufficient  to 
ground  claim  for  total  loss,  ib. 
profits^  a  sufficient  interest,  ib. 

case  of  cargo  of  molasses  under  a  contract  to  supply  the  army 
with  spruce  beer,  46 

grounds  of  objection  to  insurance  on,  ib. 

case  of  profit  on  cargo  of  indigo,  47 

valued  policy  on,  to  coast  of  Africa^  ib. 

if  no  profit  could  be  obtained  that  would  be  answer,  ib. 

profits  may  be  insured  without  more  descriptioDf  ib* 
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not  sufficient  to  shew  that  the  prodace  of  the  part  aold  did  not 
give  a  profit  on  the  whole,  48 

prize  agent  may  insure  in  respect  of  profit,  48 

so  consignee  of  cargo  on  like  ground,  ib. 

captain's  commission  and  privileges  insurable,  ib. 

commissioners  appointed  by  crown,  ib. 

several  different  interests  in  same  property,  50 

as  consignee  and  consignor,  indorsee  and  indorsor  of  bill  of  lad- 
ing, ib. 

proceeds  cannot  be  claimed  by  third  person  not  privy,  ib. 

vendor   cannot   claim  against  assignees  of  purchaser  where  cor- 
respondent insured,  51 

court  cannot  notice  a  different  interest  from  that  state<l,  52 

owners  could  not  recover  from  insurance  broker  who  effected 
for  a  third  person,  ib. 

so  though  title  alleged  in  assignees,  they  could  not  recover  the 
money  paid,  53 

insurance  effected  for  benefit  of  another  may  be  adopted  by  him,  ib. 

so  insurance  effected  for  benefit  of  crown,  54 

need  not  exist  at  time  of  effecting  policy,  ib. 

sufficient  if  at  happening  of  loss,  ib. 

in  estimating  damages  on  policy  interest  not  recoverable,  494 
INTEBMEDUTE  VOYAGE— See  Deviation. 
when  allowed  under  policy,  168,  169,  189,  192 
when  not,  194—196 

J. 

JAMAICA, 

policy  *  at  and  from,'  how  construed,  151 

transhipment  into  shallops,  172 

what  enables  ship  to  go  to  island  out  of  direct  course,  203,  204 
JETTISON, 

loss  by,  what  is,  in  policy,  232 

larger  sense  than  in  general  average,  233 

casting  away  goods  to  prevent  them  from  coming  into  enemy's  hands 
loss  within  policy,  ib. 

though  ship  belonged  to  a  foreigner,  and  he  so  acted  to  prevent  enemy 
from  obtaining  the  goods,  ib. 

when  made  for  safety  of  whole,  there  is  a  claim  to  general  average, 
286—288 

though  crew  not  consulted,  288 
JUa  POSTLJMINII, 

effect  of  in  case  of  capture,  224 

L- 

LAW  OF  NATIONS, 

ship  warranted  neutral  must  observe,  810,  311 
LIBERTY, 

to  proceed  to,  touch,  stay,  and  trade  at  places,  how  and  why  given,  202 

its  effect  to  incorporate  the  places  with  the  voyage  insured,  ib. 

liberty  to  touch  at  any  one  port  in  Portugal^  confined  to  a  port  in  the 
course  of  the  voyage,  203 

so  where  at  several  specified  ports,  ib. 

so  if  places  described  in  general  terms,  ib. 

may  elect  one  port,  but  cannot  invert  order  of  several,  ib. 


446  INDEX. 

LIBERTY—  continued. 

this  is  where  termini  of  voyage  stated,  203 

policy  at  and  from  Antigua  to  England^  with  liberty  to*  call  at  any 

West  India  Island^  may  invert  order,  203,  204 
for  the  policy  shows  she  was  to  go  from  island  to  island,  ib. 
so  if  termini  not  stated,  and  the  ship  is  to  touch  for  orders^  she  may 

go  out  of  the  direct  course,  204 
after  she  had  ascertained  the  port  she  must  pursue  a  correct  order,  205 
purposes  for  which  a  ship  may  touch  explained,  ib. 
roust  be  subservient  to  purpose  of  voyage,  ib. 
staying  long  at  a  port  to  trade  fatal,  ib. 
whether  purpose  justifiable  is  a  question  for  court,  ib. 
whether  time   unreasonable  mixed  of  law  and  fact,  205 
if  a  ship  touch  to  obtain  information  with  regard  to  new  adventure 

this  is  fatal,  205 
aliter  if  it  might  alter  her  destination  in  voyage  insured,  206 
8o  if  ship  touch  on  an  outward  voyage  to  her  port  of  loading  at  places 

to  deliver  goods  this  is  fatal,  ib. 
ship  with  extensive  liberty  can  only  touch  at  port  in  the  course  of  the 

voyage  insured,  or  at  some  intermediate  voyage  having  that  for  its 

ultimate  purpose,  ib. 
policy  from  A.  to  B.  and  thence  to  E.  or  S.  does  not  justify  ship  in 

going  to  fetch  passenger  from  C.  to  B.  with  intent  to  go  to  E.  that 

not  being  included  in  voyage,  tho'  liberty   to  sail  backwards  and 

forwards  to  all  places,  206 
but  express  liberty  not  confined  to  necessity,  207 
ship  may  go  to  fetch  goods  insiired,  ib. 
where  port  not  fixed  she  may  go  for  orders,  207,  208 
liberty  to  stay  at  ports  not  restricted  by  liberty  to  stay  off,  208 
ship  may  stat/,  (though  that  word  not  included}  for  purpose  connect- 
ed with  voyage  as  to  obtain  goods,  209 
terms  of  may  be  extended  by  custom,  ib. 
or  by  communication  to  insurers,  ib. 
and  ship  may  trade  where  no  delay,  209 
liberty  to  cruise  must  be  expressly  given,  2^10 
ship  of  war  canncyt  cruise  to  try  to  meet  prize,  ib. 
80  captain's  cruising  is  barratry,  ib. 
when  ship  insured  to  carry  letters  of  marque,  she  may  chase  but  not 

cruise,  211 
mere  words  with  or  without  letters  of  marque  do  not  authorize  crnis- 

ing,  211 
liberty  to  act  as  a  private  ship  of  war,  212 
liberty  to  chase  capture  and  man  does  not  authorize  convoying  prizes 

into  port,  ib. 
liberty  to  see  prizes  into  port  does  not  authorize  remaining  there,  ib. 
liberty  to  cruise  six  weeks  means  six  successive  weeks,  ib. 
liberty  to  carry  simulated  papers,  effect  of,  276,  277 
LICENCE, 

to  alien  enemy  valid,  6 

granted  for  benefit  of  public,  7 

to  be  liberally  construed,  ib. 

licensee  may  insure,  8 

person  connected  with  general  licence,  9 

naked  consignee,  ib. 

joint  interest  with  another,  ib. 

dispensing  with  order  in  counsd  how  com  trued,  10 
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coodiiions  of  must  be  complied  witht  10,  6ff 
what  goods  protected  by,  14 
whether  excess  in  importation  articleSi  15,  16 
what  voyage  protected  by,  64 

will  protect  goods  in  course  of  delivery  to  consignee  or  purchaser,  ib. 
licence  authorises  going  from  any  ports  of  Great  Britain^  ib. 
meaning  of  liberty  to  proceed  in  ballast  from  port  north  of  Sheldt^  65 
time  at  which  it  expires,  ib. 
detention  by  stress  of  weather  or  accident,  ib. 
tho*  limited  to  29th  of  September,  and  did  not  sail  till  October,  ib. 
question  for  jury  whether  due  diligence  used,  66 
fraud  vitiates,  ib. 

necessity  of  deviation  must  be  proved,  ib. 
export  more  strictly  construed  than  import  licence,  ib. 
when  not  renewed  according  to  its  provision,  67 
not  clearing  at  Gravesend  within  the  time,  invalidates,  ib. 
how  proved,  485 
LIEN, 

of  factor  may  be  covered  by  policy  on  goods,  128 
of  master  in  case  of  general  average,  300 
See  Interest. 
LIFE  INSURANCE, 

of  the  nature  of  the  contract^  497 

what  it  is,  ib. 

advantages  of,  ib. 

interest  necessary,  98 

no  more  than  interest  to  be  recovered,  ib. 

creditor  has  good  interest  in  life  of  debtor,  ib. 

though  secured  by  mortgage,  ib. 

debt  for  money  won  at  play  insufficient,  ib. 

but  debt  during  infancy  semb,  insufficient,  99 

trustee  may  insure,  ib. 

if  debt  satisfied  no  claim  can  be  made  under  policy,  ib. 

policy  passes   to    assignees  on  a  bankruptcy,  ib. 

premiums  cannot  be  charged  against  grantor  on  rescinding  annuity,  500 

warranty  that  party  is  in  good  health,  meaning  of,  ib. 

not  to  be  coacluded  that   disorder  tended  to  shorten  life  from  the  fact 

of  his  having  afterwards  died  of  it,  500 
declarations  of  wife  to  an  acquaintance,  evidence  against  her  husband,  ib. 
if  questions  asked  which  are  not  fairly  answered,  this  vitiates  the  po- 
licy, 501 
though  the  death  happened  from  another  disorder,  ib. 
though  the  creditor  for  whose  benefit  the  policy  was  effected  was  not 
privy  to  the  fraud,  ib.  * 

warranty  must  be  strictly  complied  with,  ib. 
sufficient  if  representation  be  substantially  true,  ib. 
conditions  must  be  strictly  performed,  ib. 
and  where  a  premium  had  not  been  paid  by  a  member  and  he  died, 

held  that  his  executors  had  no  claim,  ib. 
of  the  risk  and  event  insured  against^ 

words  from  the  day  of  the  date  construed  exclusively^  503 
doubt  now  obviated  by  words  first  and  last  days  included,  ib. 
question  whether  death  happened  within  the  time,  must  be  de- 
termined in  case  of  doubt  by  the  jury  on  the  evidence,  ib. 
some  exceptions  usually  contained  in  the  policy,  504 
claim  in  case  of  bankruptcy,  494 
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LIGHTERS, 

conveyance  to  shore  in,  snfficient,  bnt  noC  in  lighler  of  insured  him- 
self, 173,  174 
LLOYD'S 

effect  of  usage  at,  255 

entries  in  their  books  how  evidence,  488 

certificates  of  their  agent  not  evidence,  490 

the  agent  cannot  accept  notice  of  abandonment,  432 
LOSSES. — See  Perils,  Barratry,  Enemies,  &c. 

what  within  the  policy,  214. — See  the  several  titles,  and  causes  of  losses. 

what  embraced  by  the  general  clause  of  all  other  perils,  &c.,  257  to  262 

partial. — See  Partial  Losses. 

total,  384 — See  Aban]>onment. 

effect  of  payment  of,  378 — See  Adjustment. 
LOSSES,  FRAUDULENT, 

when  insurer  may  recover  from  broker,  105 

penalties  for,  252 

M. 

MANIFEST, 

omission  of  goods  in  captain's  manifest,  does  not  vitiate  a  policy,  279 
MARINERS.— See  Seamen. 

neglect  of,  no  answer  to  claim  of  insured,  (7  B.  Sd  C.  219.)  259 
MASTER, 

holder  of  bill  drawn  by,  for  supplies,  cannot  insure,  semb.f  41 

so  if  bill  payable  on  contingency,  ib. 

demand  upon  for  money  lent  not  sufficient,  40,  42 

policy  on  goods,  the  interest  being  on  money  expended  in  reclaiming 
the  cargo,  semb,  insufficient,  43 

sale  of  goods  by,  in  foreign  port  not  loss  with  policy  on  goods,  219, 220 

when  sale  justified,  400 

sales  by  master  in  foreign  port  when  total  losses,  400  to  407 

ease  of  necessity  justifies,  400 

said  that  his  act  must  be  for  benefit  of  all  concerned,  401 

where  in  a  fair  and  honest  discretion  he  thought  that  the  ship  conld 
not  proceed  without  imminent  danger  to  crew,  ib. 

master's  power  to  sell,  limited  to  case  of  necessity,  402,  400  note  (k) 

has  no  dominion  or  propeity,  402 

sale  bad,  if  one  of  the  surveyors  become  purchaser,  ib. 

he  may  tranship  or  deposit  cargo,  ib. 

or  hypothecate,  402,  454 

Vice-Admiralty  Court  has  no  authority  to  direct  a  sale,  403 

and  purchaser  acquires  no  interest,  ib. 

sale  held  insufficient  on  special  verdict,  necessity  not  being  found,  405, 
^     cases  where  there  was  necessity,  406,  407  [406 

catinot  disprove  deviation,  493 
MEMORANDUM.— See  General  Avxeaob. 

usual  form  of,  14 1 

what  goods  included  in,  142 

stranding  where  ship  fell  over  on  her  side,  in  tide  harbour,  through 
neglect  of  crew  in  not  fastening  her  with  a  proper  rope,  305 

meaning  of  the  words  "  free  from  average,^  278,  279 

in  case  of  deviation,  where  goods  free  of  average  under  37.  per  cent. 
state  of  weather  may  afibrd  ground  for  shewing  that  goods  sus- 
tained above  3  per  cent,  damage  before  they  arrived  at  the  dividing 
point,  and  if  jury  find  so,  insurer  will  be  liable,  (7  B.  A  G.  14.)  283 
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by  a  clause  insuring  wheat,  ^.  free  of  average,  insurers  exempt 

though  it  sustained  damage  to  above  50/.  per  cent.,  279 
insurers  free  from  liability  from  damage,  though  it  extends  over  the 

whole  cargo,  ib. 
distinction  between  partial  loss  and  a  loss  of  part,  280,  441 
though  goods  produced  less  than  freight,  immaterial,  ib. 
so  were  goods  captured  and  recaptured,  and  loss  80  per  eent,^  ib. 
nor  could  insured  have  abandoned^  ib. 
80  where  policy  on  rice,  and  ship  wrecked,  and  the  rice  did  not 

produce  enough  to  pay  freight,  280 
nor  is  notice  of  abandonment  sufficient,  ib. 
so  where  sugars  were  for  the  most  part  washed  out  of  the  hogsheads, 

and  unprofitable,  ib. 
nor  is  a  loss  of  the  voyage  for  the  season,  by  the  perils  of  the  sea,  a 

ground  of  abandonment,  where  the  cargo  is  in  safety,  and  not  of  such 

a  perishable  nature  as  to  make  the  loss  of  voyage  a  loss  of  goods,  ib. 
but  insurers  may  be  liable  for  a  total  loss  of  part,  but  not  for  partial 

loss  on  the  whole,  ib.  441 
liable  not  only  for  annihilation,   but  for  damage   which  renders  their 

destruction  a  matter  of  necessity,  ib* 
in  the  case  of  flax,  where  one-sixteenth  saved,  but  no  entire  package 

came  on  shore,  insurer  liable  for  that  part  totally   lost,  but  not  for 

the  part  saved  in  specie,  though  deteriorated,  281 
in  the  case  of  sugar,  rice,  or  flax,  insurer  liable  for  total  loss  of  hogs- 
heads of  sugar,  ib. 
but  not  if  loss  partial,  as  if  some  sugar  be  washed  out  of  each  hogs- 
head, ib. 
so  insurer  liable  if  destruction  be  necessary,  ib.  282 
so  insurer  liable  on  cargo  of  wheat,  &c.  where  part  thrown  overboard 

being  putrid,  and  embargo  was  laid,  and  though  residue  regained,  it 

could  not  be  sent  to  its  port  of  destination,  282 
how  estimate  to  be  made  when  average  payable  at  3  or  5  per  cent.^  28S 
where  average  payable  on  each  package,  &c.  it  is  to  be  calculated 

severally,  ib. 
but  insured  not  prevented  from  claiming,  because  it  may  amount  to 

that  sum  on  the  whole,  ib. 
semb,  that  two  causes  of  loss  cannot  be  added  together  to  make  the 

3  or  5  per  cenL^  ib. 
calculation  to  be  according  to  state  of  the  cargo  at  the  time  of  loss,  284 
particular  charges  are  always  paid  at  Lloyd^s^  and  are  distinguished 

from  particular  average,  ib. 
therefore  they  cannot  be  added  together  to  make  the  3  or  5  per  cen/., 

nor  can  general  and  particular  average  be  added  together,  284 
As  to  General  average,  see  that  title. 
MERCHANTS, 
law  of,  145 
MISREPRESENTATION.— See  Representation. 
MOORING  AT  ANCHOR, 
what  is,  160 

what  is  mooring  in  safety,  161,  162 
MORTALITY, 

of  living  animals,  what  is,  253,  254 
exception  of,  extends  only  to  loss  by  natural  death,  ib. 
how  construed  at  LhycTs^  ib. 

57 
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NAVIGATION  LAWS. 

what  Toyages  illegal  imdert  78 — ^75,  dee. 

Oibraliar  and  Malia^  whether  colonies.  75 

plantation,  what  is,  ib. 

what  place  of  built  of  vessel,  ib. 

exportation  in  violation  of  15  Car.  2.  c.  7.,  held  invalid,  76 

importation  of  cotton  wool  held  not  within  meaning  of  wool  in  statote,  ib 

insurance  on  outward  voyage  not  invalidated,  though  homeward  would 

have  been  illegal  if  performed,  77 
nor  where  the  homeward  might  have  been  protected  by  lieeoce,  ib. 
otherwise  in  case  of  joint  adventure,  where  part  illegal,  ib. 
NECESSITY, 

what  justifies  changing  ship,  125,  402 
NEUTRAL, 

may  be  insured,  though  resident  in  a  place  occupied  by  the  enemy,  68 
ship  may  be  employed  in  carrying  goods  from  neutral  state  to  enemy's 

country,  ib. 
at  liberty  to  pursue  his  trade,  subject  to  detention  for  pnrpose  of 

search,  ib.  311,  and  note. 
aliter  if  he  violate  neutrality  by  supplying  the  enemy  with  contraband 

of  war,  69 
owner  of  cargo  interested  in  ship  invdved  in  sentence  of  condemna- 
tion, ib. 
part  owners  of  the  vessel  not  partners  with  delinquent  trader  not 

involved  in  his  acts,  70 
neutral  bom  trading  in  enemy's  country  cannot  be  warranted  as 

neutral,  309 
must  have  passport  when  required  by  treaty,  310 
cannot  resist  right  of  search,  311 

how  far  condemnation  conclusive,  312. — See  Condxmnatxok. 
what  general  evidence  of  nationad  character  of  ship,  821 
NEUTRALITY, 

warranty  of. — See  Warranty. 
NEWFOUNDLAND, 

policy  at  and  from,  how  construed,  152 

usage  as  to  intermediate  voyage,  169,  181,  n.  (a) 

in  policy  on  goods  to,  outward  cargo  not  discharged  on  arrival,  and 

usage  stated,  172 
voyage  from  ports  of,  where  no  usage,  181,  n.  (a),  152 

O. 

ORDER  IN  COUNCIL, 

voyage  in  contravention  of,  illegal,  72, 73 
OUTWARD  VOYAGE, 

meaning  of  the  term  in  East  India  trade,  170 

P. 

PARTLLL  LOSSES, 

how  value  estimated  on  goods,  370 
according  to  the  mvoice  price,  871 
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PARTIAL  LOS8EB--eoniinued. 

with  regard  to  the  damaged  goods,   the  rule  is,  to  estimate  the  differ- 
ence  between  the  respective  gross  proceeds  of  the  same  goods 
when  sound  and  when  damaged,  371 
no  difference  in  this  respect  between  valued  and  open  policy,  ib. 
rule  in  case  of  open  policy  is  to  take  invoice  price  at  loading  port, 

together  with  the  premium  and  commission,  and  to  ascertain  the 
amount  by  taking  the  proportional  difference  between  the  selling 
price  of  the  sound  and  damaged  part  of  the  goods,  and  applying 

that  proportion  with  reference  to  the  estimated  value  at  the  loading 

port,  to  the  damaged  portion  of  the  goods,  ib.,  372 
invoice  price  with  premiums  and  commissions  is  the  value,  872 
but  the  damage  is  calculated  through   another  medium,  namely,  by 

comparing  the  selling  price  of  the  sound  with  the  damaged  part,  ib. 
this  rule  usually  favorable  to  insurer,   as  invoice  price  usually  less 

than  that  at  loading  port,  ib. 
that  may  be  prevented  by  making  policy  valued,  or  agreeing  that  loss 

shall  be  taken  according  to  the  value  at  the  port  of  delivery,  ib. 
prime  cost  of  goods  the  basis,  373 
state  of  market  immaterial,  ib. 
in  case  of  freight^ 

usage  that  the  loss  shall  be  estimated  on  the  gross  freight,  ib. 
130,  131 
partial  loss  signifies  loss  or  damage  not  amounting  to  total  one,  874 
salvage  loss,  at  LloytPst  what  it  signifies,  ib. 
particular  average  is  applied  to  deterioration  of  goods,  ib. 
and  is  viewed  differently  from  expences  incurred,  374 
as  to  adjustment — See  Adjustmbnt. 

insurer  may  be  liable  for  charges  under  the  clause  empowering  the  in- 
sured to  sue,  labor  and  travel,  though  cause  of  total  loss  occurred, 

exempted  from  the  policy,  368 
liability  of  insurer  not  restricted  to  single  account  of  his  subscriptiony 

but  he  may  be  liable  to  several  average  losses,  and  money  expend- 
ed to  a  greater  amount,  3A9 
when  repairs  ordered  by  underwriters  for  which  a  bottomry  bond   is 

given,  and  they  refuse  to  pay  it,  they  are  liable  for  the  damage  that 

comes  in  consequence,  ib. 
when  policy  is  on  ship  and  cargo,  and  there  is  no  cargo,  insurers  are 

only  liable  for  such  a   proportion  as  the  property  upon  which  the 

policy  attaches  hears  to  the  whole,  ib. 
in  an  action  on  a  valued  policy,  it  is  no  defence  that  the  insured  have 

received  the  amount  from  the  insurers  on  another  policy,  ib. 
how  amount  of  loss  estimated  in  case  of  ship^  370 
the  practice  is  to  deduct  one-third  from  the  cost  of  repair  in  considera. 

tion  of  benefit  of  new  materials  in  lieu  of  the  old,  ib. 
no  deduction  unless  ship  has  been  restored  into  the  free  possession  of 

the  owner,  ib. 
See  Adjustment. 
PARTICULAR  AVERAGE, 
what  it  means,  374 

See  Partial  Losses. 
PAYMENT, 

of  loss,  effect  of,  378, 380 

effect  of  payment  of  loss  as  total  when  only  partial,  877 
PERILS,  OR  RISKS. 

what  may  be  insured  against,  83 
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PERILS,  OR  RlSKS—eontinued. 

loflies  against  public  policy  or  excluded  by  nature  of  contract,  83 

neutral  and  British  property  against  seizure  and  detention,  ib. 

so  neutral  may   be  protected  against  detention  for  purpose  of  search 

where  not  illegal,  ib. 
insertion  of  Briiish  capture  does  not  render  the  whole  illegal,  ib. 
eo  against  ship*s  not  being  allowed  to  load  at  foreign  poi  t,  ib. 
certain  exceptions  in  slave  trade,  ib. 

loss  though  arising  consequentially  from  act  of  insured  included,  84 
io  property  of  foreigner  against   seizure   and  detention  by   state  of 

which  he  is  a  member,  ib. 
'  barratry  insured  against,  ib. 

or  negligence  of  master  or  mariflers  what  included  in  policy,  136, 214 
what  are  perils  of  the  sea^  barratry^  &c.  &c. — See  these  titles, 
what  loss  included  under  the  general  enumeration  ^^  of  all  other  perils,** 

&;c.,  256 
burning  of  a  ship  to  prevent  it  from  falling  into  the  haiul^  of  the  en- 

emy*  ib. 
jettison  of  goods  to  avoid  capture,  ib. 
filing  at  sea  by  British  ship,  ib. 
loss  in  gaining  dock  in  harbour,  ib. 

do  not  include  sale  of  goods  for  repairs  on  policies  on  goods,  257 
nor  goods  led  behind  in  case  of  policy  on 'freight,  ib. 
nor  damage  from  nature  of  things,  257 
nor  from  fault  of  insured,  ib. 
or  from  gross  negligence  or  intentional  fraud,  ib. 
but  it  is  otherwise  of  neglect  of  crew,  259 
incapacity  of  statute  pilot  does  not  in  general  exempt  insurer,  26Q 
PERILS  OF  THE  SEAS, 
what  aret  within  policy,  215 
lightning,  storms,  tempest,  &c.,  ib. 

where  ship  ordered  in  course  of  service  into  a  dry  harbour,  the  bed  of 
which  was  uneven,  and  on  the  tide  leaving  her,  she  took  damage 
by  striking  the  ground,  215,  218  note  (r) 
so  where  ship  stranded  on  shoal  and  seized  by  commander  of  place,  ib. 
for  this  was  the  proximate  cause,  ib. 

so  collision,  though  ship  run  down  without  fault  on  either  side^  216 
or  by  neglect  of  erew,  ib. 
or  default  of  other  vessel,  ib. 
so  where  taken  in  tow  by  British  ship  of  war,  ib. 
or  where  press-gang  seized  the  mariners,  ib. 
where  captain  allowed  ship  to  drift  on  rocks  by  barratry,  217 
fault  of  crew  no  bar,  216,  note  (A),  217,  note  (o) 
aliter  if  crew  is  not  sufficient  at  first,  ib. 
when  default  of  statute  pilot,  217 
wh$n  not  lost  by  peril  of  sea^  ib. 

not  land  peril  where  ship  laid  down  on  beach  and  filled  with  water 

on  tide  rising,  ib. 
so  where  drawn  on  land  and  bilged,  ib. 
so  where  ship  in  graving  dock,  218 
and  reason  thereof,  ib.  note  (r) 
loss  by  pirates.  Sic,  not  peril  of  sea,  218 
nor  sinking  of  goods  in  being  towed  by  man  of  war,  ib.  I 

so  if  ship  be  sunk  by  land  battery,  ib. 
nor  loss  by  worms  or  rata,  ib. 
nor  when  the  perils  of  sea  are  only  remote  eaust,  219 
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PERILS  OF  THE  SEkS-^eontinued. 
when  not  lost  by  peril  of  sea, 

80  where  ship  driven  on  coast  and  captured,  219. 

00  where  ship's  progress  checked  by  weather  and  taken,  ib. 

not  liable  for  goods  sold  by  master  in  foreign  port,  ib. 

loss  by  perils  of  sea  presumed  after  length  of  time,  and  why,  220 

when  presumption  strengthened,  221 

presumed  where  not  heard  of,  though  witnesses   from  port  of 

destination  not  called,  ib. 
ship  must  be  shewn  to  have  sailed  on  the  voyage  insured,  ib. 
clearance  licence,  6lc,  sufScient  for  this  purpose,  ib. 
effect  of  discovery  of  ship  after  loss  paid,  222 
fire,  loss  by,  222. — See  Fire. 
PO-LAU  ROAD, 

seizure  in,  when  excepted,  641 
PILOT, 

neglect  or  incapacity  no  bar,  260 
PIRATES,  ROVERS,  THIEVES, 
loss  by,  231 
punishment  of,  ib. 
owners  of  a  vessel  provoking  piratical  confiscation  by  foreign  state 

not  barred  of  their  remedy,  232 
whether  thieves  extends  to  persons  on  board,  ib. 
how  far  ship-owner  liable  for  embezzlement,  ib. 
POLICY. — See  Memorandum. 
nature  of,  110 

is  signed  or  sealed  by  insurer,  ib. 
is  of  great  antiquity,  ib.. 
its  language  inaccurate,  ib. 
whether  desirable  to  alter  it,  ib. 
must  be  adhered  to  as  described,  186,  187 
several  parts  of.  111,  112 
stamp  on,  ib.  Appendix 
separate  calculation  of  duty  for  every  fractional  part  of  100/.  of  each 

interest  invalid  unless  stamped,  112 
cannot  be  stamped  after  effected,  ib. 
penalty  on  broker  for  effecting,  ib. 

exception  of  unstamped  slip  or  label  of  A.  £.  A.  or  L.  A.,  ib. 
slip  only  honorary  engagement,  ib. 
policy  may  be  countermanded  after  it,  113 
cannot  be  admitted  to  ^how  who  was  first  insurer,  ib. 
representation  by  broker  when  slip  signed  binding,  ib. 
policy  may  be  rectified  by,  ib. 
how  provided  for  by  stamp  acts,  ib. 
alteration  of  policy,  113 

cannot  be  made  without  consent,  ib. 

invalidates  in  law  or  equity,  ib. 

and  either  in  its  original  or  altered  slate,  1 14 

general  form  in  goods  to  statement  of  kind,  ib. 

so  warranty  to  sail  by  enlarged  time  when  not  signed,  ib. 

so  of  place  of  destination,  ib. 

as  from  Rotterdam  to  Hu//,  ib. 

so  giving  liberty  to  return  or  call,  ib. 

though  ship  not  lost  in  consequence,  115 

semb,  assent  should  be  in  writing,  ib. 

but  alteration  does  not  vitiate,  uidess  material,  ib. 

as  English  instead  of  foreign  name,  ib. 
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00  addition  of  liberty  to  trade,  where  ship  hid  liberty   to  eelU 

barter,  dec,  115 
80  policy  may  be  altered  by  consent,  except  under  stamp  act,  116 
so  alteration  of  amount  of  value,  ib. 
'  where  policy  effected  by  mistake,  ib. 
so  alteration  of  goods  to  ship  where  mistake,  117 
so  alteration  corrected  in  equity,  ib. 
by  stamp  act  alteration  may   be  made  in  terms  and  conditions* 

without  new   stamp,  in  ceitain  cases,  ib. 
so  extension  of  time  of  ship's  sailing,  ib. 
so  of  a  warranty  to  sail  by  a  certain  time,  ib. 
so  of  liberty  to  go  to  new  port  when  ship  unseaworthy,  ib. 
so  the  withdrawal  of  a  mark  on  goods,  118 
but  by  stamp  act  alteration  must  be  made  before  notice  of  risk 

determined,  ib. 
alteration  of, 

this  means  loss,  or  safe  arrival,  or  end  of  voyage,  1 18 
instances  of,  119 

cannot  be  in  subject  of  insurance,  without  new  stamp,  ib. 
though  necessary  through  misunderstanding  between  broker  and 

principal,  120 
and  policy  entirely  void,  ib. 
name  of  insured^ 

description  not  required  at  common  law,  120 

25  Geo.  3.  repealed  by  28  Geo.  3.  c.  56.,  121 

name,  &c.  of  person  interested,  or  consignor  or  consignee,  or 

persons  giving  the  order  required,  ib. 
how  act  construed,  ib. 
name  of  broker  sufficient,  ib. 
00  of  general  agents,  ib. 
statement  by  name  of  firm  having  member  in  common  with  that 

receiving  the  order,  sufficient,  122 
subsequent  adoption  seems  sufficient,  ib. 
but  subsequent  direction  to  make  insurance,  insufficient,  ib. 
production  of  a  letter,  with  post-mark,  when  evidence  of  the 

order,  123 
character  of  person  need  not  appear  on  policy,  ib* 
•nor  need  declaration  state  his  character,  ib. 
but  if  stated,  it  must  be  proved,  ib. 
such  proof  allowed  ailer  case  closed,  ib. 
subject  of  insurance^ 

must  state  whether  on  ship,  freight,  bottomry,  respondentia*  or 

other  interest,  ib. 
usual  words  in  case  of  ship,  ib. 
name  of  ship  usually  stated,  124 
and  another  cannot  be  substituted  without  consent,  ib. 
except  in  case  of  necessity,  ib. 
misnomer  not  material,  ib. 
the  ship  called  American  Ship  President — this  no  warranty  of 

her  being  American,  ib. 
substitution  of  name  immaterial,  except  in  case  of  fraud,  125 
may  be  on  ship  or  ships,  ib. 
ship  may  be  changed  in  case  of  necessity,  ib. 
boats,  rigging,  and  stores,  included  in  policr  on  ship,  126 
what  is  **  outfit**  in  whale  fiofaery,  ib. 
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subject  of  insurancef 

*«  ship  and  outfit"  diflfen  from  '*  ship  and  goods,"! 26 

goods  in  fishing  voyage  Include  homeward-bound  cargo,  ib. 

but  policy  on  ship  does  not  extend  to  lines  and  fishing  tackle,  ib. 

policy  on  ship  and  cargo  may  be  applied  to  ship  only,  127 
how  to  be  framed  when  on  goods^  ib. 
how  to  insure  colonial  produce  from  place  of  growth,  ib. 
Talue  should  be  put  on  foreign  coin,  ib. 
object  of  declaration  of  interest,  128 
policy  on  goods  only  extends  to  cargo  or  merchandize,  ib. 
not  to  captain's  clothes,  ship's  provisions,  or  goods  on  deck,  ib. 
aliier  of  vitriol  on  deck,  by  custom,  ib. 
gold  and  silver,  pearls,  &c.  considered  as  goods,  ib. 
not  jewels  of  passenger,  ib. 

lien  of  factor  may  be  covered  by  policy  on  the  goods,  128 
so  goods,  specie,  and  efiects  of  captain  to  cover  money  expended  by 

liim,  ib.  104 
does  not  hiclude  bottomry  and  respondentia  interest,  129 
policy  on  cargo  "  being  — ^—  hhds.  of  wine,"  does  not  import  that 

that  is  the  whole  cargo,  ib. 
frieght  must  be  insured  by  name,  ib. 
policy  on  contingency  of  ship  being  allowed  to  load,  ib. 
freight  for  part  of  a  voyage,  ib. 
may  be  either  valued  or  open,  130 
how  value  filled  up,  ib. 
value  in  case  of  ship,  131 

goods,  ib.  132,  133 
ship  and  freight,  how  insured,  131 
how  to  frame  successive  policies  on  different  goods,  132 
voyage  and  risk^  how  described  in  policy  on  ship,   138,   189,  191, 
194,  195 

on  goods,  ib. 
names  of  places  must  be  inserted,  134,  135 
must  be  adhered  to  as  described,  186,  187 
may  be  made  for  part  of  a  voyage,  135 
what  perils  included,  ib. 
words  ^*  lost  or  not  lost,"  136 
warranty  of  safety  at  certain  time,  ib. 
power  to  sue,  labour,  &c.  in  case  of  misfortune,  ib. 
.  right  of  abandonment,  137 
insurer  may  be  liable  beyond  amount  of  subscription,  ib. 
insurer  liable  where  the  master  uses  a  sound  discretion,  when,  137, 188 
premium^  daie^  an^  name^  138 
receipt  of  premium  is  admitted,  139 
except  in  a  case  of  fraud,  ib. 
sum  insured  must  be  stated,  140 
not  altered  by  parol,  175 

subscriber  liable,  though  only  agent  if  not  stated,  I  0 
what  sufficient  proof  of  agency,  141 
of  the  memorandum  and  its  operation,  ib. 

what  goods  specified  in,  ib. 

reason  of  its  insertion,  ib. 

peas  and  beans,  malt,  or  other  grain  incloded,  142 

rice  not  included,  nor  saltpetre,  ib. 

event  of  ship's  being  strudtdt  143 

eonstruction  of,  144 
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must  be  liberal,  145,  192 
parol  eTidence  not  admissible  to  captain,  ib. 
except  in  case  of  doubtful  purchases,  ib. 
meaning  of  departing  with  convoy,  ib. 
meaning  of  policy  on  goods  till  landed,  146 
usage  must  be  general,  146,  256 
what  sufficient,  188,  Sic, 

commencement  and  duration  of  risk. — See  Risk. 
Yoyage  performed  as  described,  186,  187,  188 
whether  one  can  be  read  or  explanatory  of  another,  163 
voyage  by  East  India  Company's  ship,  188,  189,  194,  196 
printed  form,  how  qualified,  144,  208 
POLICIES  VALUED, 

not  prohibited  by  19  Geo.  2.  c.  37.,  64 

may  either  be  stated  at  the  time,  or  declared  afterwards,  56 

declaration  may  be  made  before  notice  of  loss,  ib. 

must  be  communicated  to  insurers,  ib. 
object  of  valuation  to  fix  amount  of  interest,  ib. 
said  that  in  case  of  goods,  value  not  to  exceed  prime  cost,  and  pre- 
mium and  commission,  55,  131,  132,  133 
freight  and  duties  on  goods,  388 
insured  in  general  to  recover  whole  sum,  56 
and  no  return  of  premium,  66 
when  freight  of  goods  paid  by  captors  not  the  owner  of  them,  the 

whole  sum  recovered,  ib. 
on  valued  policy  on  ship  and  cargo,  whole  sum  recovered,  though 
greater  part  of  stores  expended,  and  goods  brought  to  a  market,  ib. 
because,  if  deduction  were  made,  no  valued  policy  could  stand,  ib. 
aliter^  of  valuation  framed  with  reference  to  entire  cargo,  and  only . 

part  laden,  57 
rule  must  be  understood  of  loss  of  all  the  goods  when  policy  is  on 

goods,  or  of  all  freight  when  policy  on  freight,  ib. 
in  valued  policy  only  necessary  to  prove  some  interest  in  thing  insur- 
ed, the  amount  being  admitted,  68 
over  valuation  being  fraudulent,  avoids  policy,  lb. 
form  of,  130 
how  value  estimated  on  ship,  130,  131 

goods,  131,  132, 133 
freight  and  duties- on  goods,  how  covered,  388 
no  return  of  premium  in  case  of,  443 
PORT, 

meaning  of  in  policy,  147 
includes  roadstead,  155 
ship  need  not  be  in  when  policy  attaches,  181 
policy  from  several  ports  may  sail  from  one,  ib. 
what  is  such,  within  clause  against  seizure  in  port,  340,  341, 842 
PREMIUM, 

return  of. — See  Rbturn  of  Prbmium. 
PRISONERS  OF  WAR, 

taking  them  on  board  a  ship,  does  not  necessarily  increase  risk,  246 
barratry  in  conjunction  with,  them  is  within  the  policy,  ib. 
PRIZE. — See  Capture.     Enemies. 

insurance  on  behalf  of  persons  variously  interested  in,  88 
.what  interest  is  insurable,  34,  &c. 
deviation  to  cruize  for,  barratry,  244 
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insurance  by,  83 
PROCEEDINGS  ON  POLICIES, 
court  of  policies,  401 
effect  of  arbitration^  ib. 

mistake  in  policy  may  be  rectified  in  equity,  461,  46l2 
action  on  policy  may  be  brought  by  party  himself,  or  an  agent,  463 
action  by  one  party  though  in  names  of  two,  ib* 
arrest  not  allowed,  ib. 

remedy  by  assumpsit  on  debt  or  coreaant,  463 
several  parts  of  declaration,  lb. 

general  form  in  case  of  Royal  Exchange  or  London  Assoraneet  464 
policy  must  be  described  according  to  its  legal  effect,  ib. 
regulations  indorsed  on  it  must  be  stated,  when,  ib. 
altered  policy  may  be  recited  in  its  existing  state,  ib* 
alteration  afler  execution  must  be  stated,  ib. 
warranties  or  exceptions  must  be  stated,  ib. 
irrelevant  clauses  may  be  omitted,  465 
utility  of  several  counts,  ib. 

description  of  person  in  whose  name  policy  made,  ib. 
averment  that  name  in  policy  answers  a  certain  description  must  b« 

proved  as  laid,  ib. 
shipment  of  goods  must  be  stated,  466 
whether  necessary  to  state,  on  what  goods,  ib. 
averment  of  interest  in  British  ship  necessary,  ib. 
so  in  case  of  foreign  ship,  when  effected  on  interest,  ib* 
must  state  both  parties  interested,  467 
reason  of,  ib. 
where  two  parties  Interested  not  sufficient  to  name  one  in  one  connt 

and  another  in  the  other,  ib. 
uncertainty  only  cause  of  special  demurrer,  468 
not  necessary  to  stale  in  what  proportion  interested,  ib. 
prefatory  matter  not  necessary,  ib. 
mterest  on  ijreight  or  profits  must  be  so  stated,  ib. 
not  necessary  to  state  it  existed  at  the  time  of  effecting  the  policy,  ib. 
payment  of  mobey  into  Court  precludes  objection  to  the  allegation,  ib* 
statement  that  ship  sailed  on  the  voyage,  469 
variance  in  stating  ship  to  have  sailed  after  the  making  of  the  policy 

when  it  was  before,  immaterial,  ib. 
variance  in  stating  ship  to  have  been  lost  afler  she  sailed  instead  of 

before,  fatal,  469 
cause  of  loss  must  be  stated,  ib. 
when  stated  to  be  by  perils  of  sea,  ib. 
when  statement  of  facts  sometimes  advisable,  470 
when  not,  ib. 
what  loss  by  capture,  ib/ 
how  to  describe  barratry,  471 
amount  of  loss  not  material,  ib. 
total  loss  stated  and  partial  proved,  ib. 
so  expence  of  salvage,  ib. 
adjustment  evidence  under  general  count,  47!2 
proceedings  afler  declaration^  ib. 

venue  when  and  how  may  be  charged,  ib« 
particular  of  sums,  d&c.  insured,  478 
production  of  papers,  ib. 
the  plea  is  the  next  step,  479 
'     68 
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proceedings  after  declaration. 

what  may  be  pleaded  and  when,  47S  to  476 

payment  of  money  into  court,  47ft 

admits  the  contract  but  not  the  amount  of  Iobs,  476,  477 

consolidation  rule  and  proceedings  thereon»  477,  498 

evidence  in  action,  478 

contract  produced  and  proved,  479 

must  be  stamped  before  effected,  ib. 

what  proof  of  authority,  479 

attesting  witness,  if  any,  must  be  produced,  ib« 

proof  of  description  of  persons  in  policy,  ib. 

another  policy  cannot  be  produced  in  explanation,  ib. 

parol  evidence  inadmissible,  480 

usage  of  trade  not  admissible  to  contradict,  ib. 

representations  of  trade  when  admissible,  ib. 

interest   proved  as  laid,  481 

proof  of  acts  of  ownership  admissible  in  case  of  ship,  ib. 

register  not  evidence  for  insured,  ib. 

but  register  may  suffice  to  disprove,  ib. 

ownership  in  case  of  British  ship,  482 

parol  evidence   of  ownership  not  disproved  by  shewing  prior 
register  to  another,  ib. 

when  possession  not  relied  upon,  but  bill  of  sale  or  writing  that 
must  be  proved  by  instrument  and  register,  ib. 

purchase  of  bill  of  sale  in  foreign  country  authenticated  by  pio- 
per  officer,  how  proved,  483 

evidence  for  value,  ib. 

interest  on  goods,  how  proved,  ib. 

bill  of  lading  signed  by  captain,  ib. 

and  his  handwriting  may  be  proved  though  alive,  ib. 

where  bill  indorsed  by   consignor,  the  indorsement  should  be 
proved, ib. 

when  not  indorsed,  master  to  be  produced  or  his  writing  proved,  ib. 

where  master   dead,  proof  of  hi^  death  and  handwriting  suffi- 
cient unless  he  state  the  contents  nnknowo,  ib. 

shipment  not  proved  by  master's  handwriting,  ib. 

he  should  be  produced  or  his  writing  proved,  ib. 

copy  of  official  paper  to  prove  shipment,  484 

when  bill  of  lading  not  stamped  other  evidence  may  be  adduc- 
ed, ib. 

interest  in  freight,  how  proved,  ib. 

how  ship  proved  to  iiave  sailed  on  the  voyage,  ib. 

a  licence  or  convoy  bond,  ib.  485 

in  the  case  of  a  policy  on  goods  it  is  proper  to  produce  the  bill 
of  lading  or  to  prove  some  order  for  the  goods,  &c.,  ib. 
licence^  how  proved,  485 

must  be  produced  if  in  existence,  ib. 

secondary  evidence  of  loss  admitted  when  it  was  thrown  away 
among  the  waste  papers,  ib. 

witness  may  speak  to  contents  from  memory  derived  by  recol- 
lection  of  a  memorandum  not  produced,  ib. 

secondary  evidence  of  lost  instrument  may  be  given  by  parol  tes- 
timony or  examined  copy,  ib. 

lost  licence  in  this  country  proved  by  register  in  secretary  of 

state's  office,  and  in  what  mode,  ib. 
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proceedings  after  deelaration^ 

evidence  to  connect  plaintiff  with  licence,  how  given,  486 
bntrj  of  deceased  cleriL  in  letter-book,  when  admitted,  ib. 
how  warranties  proved^  ib. 

proof  of  carrying  flag  of  that  nation,  ib. 
proof  of  sailing  with  convoj,  when  presumed,  486 
official  letter  of   commander  to  prove  proceeding   with   con- 
voy, ib. 
log-book,  ib.  ^ 

what  satisfies  a  wanranty  of  ship's  being  in  port,  ib. 
evidence  of  loss,  487 

proved  to  have  taken  place  within  requisite  period  by  circum- 
stances, ib. 
captain's  protest  not  evidence,  ib. 
though  shewn  to  insurer,  ib. 

if  adopted  by  plaintiff  as  his  own  statement  this  sufficient,  ib. 
may  be  used  to  contradict  captain,  ib» 
how  loss  proved  by  perils  of  sea,  ib. 
how  salvage  proved,  ib. 

loss  on  goods  of  the  freight  of  them  not  sufficient,  ib. 
entry  in  Lloyd's  books,  488 
not  evidence  of  notice,  ib. 
sentence  of  condemnation,  how  proved,  ib. 
seal  of  colonial,  how  proved,  ib. 
copy  made  by  officer  not  sufficient,  ib. 
copy  of  sentence  not  proof,  480 
law  of  foreign  state,  bow  proved,  ib. 
barratry,  ib. 

amount  of  loss,  how  proved,  ib. 
certificate  of  Lloyd's  not  evidence,  490 
certificate  of  Lloyd's  agent  not  proof,  ib. 
where  insured   had  sustained  some  damage,  but  jury  could  not 

ascertain  the  amount,  court  allowed  a  verdict,  with  nominal 

damages,  490 
evidence  for  underwriters, 

what  facts  to  be  proved,  ib* 

representation  made  to  first  underwriter  enures  for  the  benefit  of 

one  who  may  sign  it  afterwards,  ib. 
but  not  representation  to  a  second,  ib. 
nor  can  underwriter  be  charged  by  means  of  representation  to 

a  former  one,  ib. 
whether  evidence  of  other  underwriters  can  be  given  as  to   their 

opinion  of  materiality  of  a  concealment,  491 
witness  allowed  to  be  asked  as  to  fact  whether  in  his  opinion  as 

a  matter  of  judgment  certain  circumstances  would  have  varied 

the  premium,  ib. 
proof  of  unseaworthiness,  ib. 
experienced  shipwrights  may  be  called  to  prove  whether  ship 

was  seaworthy  or  not,  492 
competency  of  witnesses, 

one  underwriter  good   witness  for  the  defendant  in  an  action 

against  another,  ib. 
broker  who  underwrites  a  policy  good  witness  for  defendant  in  an 

action  against  aaother  who  underwrote  before  him,  492 
so  his  having  engaged  to  contribute  to  defendant's  costSy  iic 
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competency  of  witnesses^ 

may  be  cured  by  release,  492 

witDest  haTuig  become  bail  or  paid  a  loss,  on  cosditioD  of  being' 

repaid  if  verdict  obtained  for  defendaDC,  haa  a  clear^Dtere8t9492 

Otherwise  if  witness  has  once   paid   the  amount  oneonditionally 

or  had  by  a  wager  or  otherwise  acquired  an  illegal  interest,  493 

owner  of  ship  incompetent  in  an  action  on  a   policy  on  goods  to 

prove  ship  seaworthy,  ib. 
master  a  part  owner  cannot  disprove  a  deviation,  ib. 
inaater  cannot  be  examined  for  insurers  to  disprove  commiasioo 

of  barratry,  ib. 
inaater  and  part  owner  oompctent  to  prove  destination  of  vesseU 

where,  ib« 
lelease  to  eaptain  and  crew  of  vessel  sufficient  as  to  captain^  494 
PBOCLAMATION, 

voyage  against  illegal,  when,  72 
PROFITS, 

when  insurable  or  not,  45  to  49 
See  Interest. 
PROTEST, 

wlien  evidence,  487 
PROVISIONS, 

included  as  part  of  ship's  fn?niture,   \7% 

not  included  in  policy  on  goods,  128 

not  to  be  deducted  from  freight  in  case  of  general  average,  299,  SCO 

l^re  exempt  (ron^  coatribution  in  case  of  general  average,  296 

RANSOM, 

illegal,  and  how  punished,  22tf,  227. 
RATS, 

loss  by,  not  within  policy,  218 
RE-ASSURANCE, 

when  allowed,  21 

different  from  double  assurance,  99 

not  allowed  unless  assurer  be  insolvent,  beoome  bankrupt,  or  die,  ib. 

either  on  British  or  foreign  ships,  ib. 
-     aetion  will  not  lie  to  recover  back  premium  after  capture,  ib. 

deemed  valid  in  Europe,  60 

insurance  on  solvency  of  insurer,  ibu 
REGISTER, 

necessary  in  case  of  British  ships,  80 

apparent  ownership  sufficient,  ib. 

cUter  if  rebutted  by  register  shewing  the  contrary,  fb, 

provisions  of  6  Geo.  4.  c.  110.,  36,  note  (t) 

foreign,  not  a  document  required  by  law  of  nations,  278 

exception  of  unregistefed  ships  in  convoy  act,  how  constroed,  330 
RELEASE, 

to  restore  competency  of  witness,  what  sufficient,  494 
REPRESENTATION — See  Concealment. 

is  a  statement  not  embodied  in  the  policy,  845 

sufficient,  if  substantially  true,  345,  362 

Msertion  of  fact  known  to  be  false  or  without   knowledge  at  all 
TiHates  policy,  345 
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inast  be  always  coUateral  to  policy,  ib. 

not  admiasible  to  contradict  it,  345.  145, 192 

made  io  first  underwriter  is  for  benefit  of  all,  346 

unstamped  slip  not  admissible  to  contradict,  ib. 

representation  at  time  of  slip  invalidates,  347 

when  not,  ib. 

u>hal  misrepresentation  invalidates,  ib. 

that  ship  was  seen  in  the  Delaware   on  the  11th,  when  she  was  there 

on  the  8th  or  9th,  but  lost  before  the  11th,  ib. 
though  it  was  mistake,  ib. 
so  misrepresentation  of  ship's  force,  ib. 
nH  fatal  when  not  material  to  the  risk.  348 
or  when  only  believe  asserted  and  made  fairly,  ib. 
as  of  ship's  force,  though  amount  not  rightly  stated,  ib. 
that  ship  was  expected  to  sail  in  November,  when  she  had  sailed  in 

May,  ib. 
that  her  cargo  was  ready,   the  statement  being  matter  of  belief, 
although  through  delay  the  risk  was  changed  from  a  summer  to  a 
winter  risk,  ib. 
80  where  statement  of  matter  of  computation,  349 
question  for  a  jury  whether  delay  material,  ib. 
more  particularly  as  information   can  be  obtained  at  Lloyd's^  ib. 
so  representation  of  national  character  not  strictly  construed  like  a 

warranty  of  that  fact,  350 
not  necessary  to  state  strength  or  construction  of  the  vessel,  361, 362 
sufficient,  if  letter  disclosed,  which  refers  to  a  former  one  of  the 
same  nature,  and  the  underwriters  do  not  ask  to  see  it,  362 
RETURN  OF  PREMIUM, 

is  due  either  by  stipulation  or  implication^  439 

return,  if  ship  sail  with  convoy  and  arrive^  sufficient  if  she  sail  with 

convoy  for  the  voyage,  though  afterwards  separated  by  storm,  439 
by  arrival  is  meant  at  ultimate  place  of  destination,  440 
where  ship  warranted  free  from  capture  in  port,  return  still  due,  if  she 

arrive  at  the  port,  though  she  was  there  captured,  441 
arrival  sufficient,  though  she  had  been  captured  and  re»captured  in  the 

course  of  the  voyage,  and  insured  obliged  to  pay  for  salvage,  ib. 
clause  for  arrival  in  case  of  policy  on  goods,  satisfied,  though  partial 

loss  on  goods,  ib. 
but  a  distinction  has  been  made  between  a  partial  loss,  or  rather  da- 
mage, and  a  loss  of  a  definate  part,  441.  280 
no  return  in  case  of  goods,  where  they  are  lost  if  ship  arrive,  441,  442 
after  claim  return  on  arrival,  insured  cannot  resort  to  insurer  in  any 

contingency  of  adventure,  442 
of  return  by  operation  of  law^ 

where  risk  not  run,  though  owing  to  the  fault  or  pleasure  of 

insured,  ib. 
but  where  risk  once  commenced  no  return,  ib. 
for  want  of  interest,  as  where  no  goods  on  board,  442 
for  short  interest,  as  where  only  part,  443 
when  for  part  of  a  voyage,  446 
short  interest  on  policy  or  profits,  443 
no  return  for  short  interest,  in  valued  policy,  ib. 
object  of,  ib. 

when  risk  does  not  attach,  ib. 
in  case  of  supposed  interest  in  captors,  ib. 
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of  return  by  operation  of  law^ 

in  case  of  war  breaking  oat,  443 

in  case  licence  bad  or  insufficieiitf  444 

in  case  of  policy  on  money  advanced,  ib. 

in  case  of  noncompliance  with  warranty,  (1  Moody  and  Malkin 

81.)  ib. 
misrepresentation  without  fraud,  444,  449,  450 
unseaworthiness,  ib. 
return  need  not  be  claimed  at  the  opening,  but  must  be  claimed 

at  the  trial,  ib. 
no  return  where  risk  entire^  and  has  once  commenced,  whether 

on  time  or  for  a  voyage,  445 
so  on  policy  out  and  home,  where  no  cargo  home,  ib. 
so  on  policy  from  A.  to  B.,  thence  to  C.  and  back  to  A.,  ib. 
so  on  policy  at  and  from  where  risk  at  began,  ib. 
so  on  policy  at  and  from  Jamaica  to  Liverpool,   with  clause  for 

a  return  if  ship  sailed  with  convoy,  ib. 
but  return  allowed  in  like  case  on  warranty  to  depart  with  con- 
voy, or  sail  at  certain  time,  446 
voyage  may  be  divisible  by  usage,  ib. 
'/'  as  on  policy   from  London  to  Halifax  to  go  with  convoy  from 

Portsmouth,  ib. 
from  Hull  to  Bilboa,  to  go  with  convoy  from  England,  447 
when  policy  illegal^  no  return  can  be  claimed,  ib. 
as  where  voyage  against  navigation  act,  ib. 
or  a  trading  with  the  enemy,  ib. 
other  instauces,  447,  448 
in  case  of  wagering  policy,  448 
in  case  of  re-insurance  after  capture,  ib. 

semb,  aliter^  if  adventure  rescinded  before  voyage  commenced,  ib. 
no  return  after  risk  has  been  run  in  case  of  policy  on  ship  and 
freight,  where  the  ship  had  earned  freight,  though  it  was  after- 
wards discovered  that  insured  had  no  title  to  the  ship,  449 
no  return  in  case  of  deviation^  ib. 
not  where  charter-party,  and  the  ship  deviates  before  any  goods 

are  on  board,  ib. 
where  policy  not  made   void  by  reason  of  non-discharge,  pre- 
mium cannot  be  returned,  450 
in  case  of  actual  frauds  premium  cannot  be  returned,  ib.' 
aliter,  in  equity,  ib. 
RISK,  DURATION  OF, 

commencement  and  duration  of,  146 
^         in  case  of  ship,  147 

how  usage  may  explain,  ib. 

at  and  from  Lyme,  Bridport,  &c.,  ib. 

how  place  construed,  147 

*  at  and  from  *  commences  on  ship's  first  arrival,  148 

attaches  when  ship  has  arrived  in  good  physical  safety,  ib. 

what  is  such,  ib. 

ship  protected  while  preparing  for  voyage,  ib. 

lapse  of  time  not  material,  149 

alitor^  of  wilful  delay,  ib.^ 

at  and  from  island  or  district,  150 

at  and  from  Grenada,  ib. 

at  and  from  D.«  B.,  and  W.,  151 
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duration  of,  how  affected  by  warranty  of  safety,  153 

how  to  be  described  in  policy,  154 

place  of  desiination,  how  construed,  ib« 

port  Includes  roadsteadf  ib. 

exception  from  risk,  wiiere  place  in  hands  of  enemy,  155,  156 

cannot  give  the  ship  a  new  destination,  156 

though  the  voyage  cannot  be  performed,  157 

but  ship  may  wait  at  neighbivriog  port,  if  she  do  not  abandon  the  voy- 
age, ib. 

effect  of  embargo  at  port  of  discharge,  158 

voyage  to  Jamaica  or  district,  when  it  ends,  159 

policy  on  fishing  voyage  not  ended  by  ship's  sending  part  to  England, 
160 

when  it  ends  in  case  of  policy  on  ship,  ib. 

what  is  a  mooring  at  anchor,  ib. 

ship  must  be  stationed  eo  intuitu^  ib 

if  prevented  by  the  ice  from  going  into  the  dock,  she  is  protected  by 
the  policy,  ib. 

aliter^  if  she  be  delayed  by  want  of  papers,  161 

meaning  of  words  '  mored  in  safety,'  ib. 

not  if  she  arrive  after  receiving  her  death's  wound,  ib. 

nor  after  an  embargo,  ib. 

nor  where  ordered  back  to  perform  quarantine,  ib. 

ceases  when  she  has  moored  in  safety  twenty-four  hours,  though  in 
imminent  danger,  162 

so  where  she  was  kept  afloat  till  after  the  time,  ib. 

meaning  of  words  '  discharged  from  the  voyage,'  163 

duration  of  risk  in  case  of  policy  on  goods^  ib. 

place  construed  by  usage,  ib. 

meaning  of  words  *  until  beginning  adventure  from  loading  of  goods,'  163 

how  to  protect  goods  in  lighters,  ib.  note  (y) 

does  not  protect  goods  unless  laden  at  the  port,  164,  106 

unless  the  goods  were  taken  out  there  and  reladen,  165 

or  the  word  ^  wheresoever'  be  inserted,  ib. 

or  the  policy  be  effected  on  continuation,  166 

policy  from  P.  to  M.,  and  thence  to  L.,  beginning  the  adventure  from 
the  loading  wheresoever,  covers  outward  goods  laden *at  L.  in  pro- 
ceeding from  P.  to  M.,  ib. 

return  of  premium  where  not  laden  at  port,  443 

policy  on  outward  and  homeward  voyages,  168 

effect  of  the  words  *  forwards  and  backwards,'  ib. 

policy,  prima  facie^  confined  to  the  first  cargo  taken  on  board,  160 

intermediate  voyage,  when  allowed  in  fishing  trade,  ib. 

when  the  outward  voyage  ceases  in  East  India  trade,  170 

when  policy  ends  on  goods,  ib. 

meaning  of  words  '  discharged  and  safely  landed,'  ib. 

delay  must  not  occur,  171 

usage  of  trade  admitted  to  explain  delay,  ib. 

policy  on  goods  to  Jamaica  eimtinues  after  transhipment  in  shallops, 
172,  173 

goods  protected  in  lighters,  173 

ship  may  go  to  public  or  private  wharf, -ib. 

or  in  private  or  public  lighter,  ib.  174 

and  when  goods  are  discharged  and  landed,  174 

in  case  oi  freight ^  ib* 
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where  part  of  the  sum  earned,  175 

homeward  freight,  ib« 

when  protected,  ib. 

m  case  of  chartered  ship,  covers  loss  during  stay  at  loading  port,  176 

loss  at  intermediate  places,  ib. 

there  must  be  some  goods  on  board,  or  a  contract,  172 

so  new  instructions  in  case  of  charter-party,  179 

no  return  of  premium  after  entire  risk  begun,  444 

when  apportionment  allowed,  446 
ROADSTEAD, 

included  under  policy  to  port  or  ports,  155 

S. 

SAILING  ORDERS, 

necessary  under  warranty  to  sail  with  convoy,  if  master  can  obtain 
them,  330,  331 
SALE, 

of  goods,  by  master  in  foreign  port  not  loss  on  policy  on  goods,  219, 
220 
SALVAGE, 

wliat  amount  of,  gives  the  insured  a  right  to  abandon,  388,  390,  n. 

(m),  400,  n.  {a},  416,  417 
what  it  is,  457 

in  case  of  capture  or  loss  by  perils  of  sea,  226,  457 
jurisdiction  of  Admiralty  in,  458 
right  to,  at  common  law,  459 
SALVAGE  LOSS, 
what  it  is,  374 

See  Partial  Losses. 
SEAMEN, 

wages  of,  uninsurable,  18 
when  forfeited,  ib« 

perquisite  in  nature  of,  whether  insurable,  ib 
wages  of, 

goods  purchased  with,  19 
rule  does  not  extend  to  captain,  19 
neglect  of  no  answer  to  the  claim  of  insured,  (7  B.  &  C.  223,)*216 
wages  of,  to  be  deducted  from  freight  in  case  of  general  average,  299 
clothes  and  wages  of,  exempt  from  contribution  to  general  average, 

296 
promise  of  gratuity  to,  not  ground  of  average  claim,  292 
SEAWORTHINESS, 

is  a  warranty,  119,  263 
may  be  waived  without  stamp,  119 
deviation  from  want  of,  at  time  of  sailing,  unexcused,  201 
warranty  of,  applies  to  ship,  goods,  or  freight,  263 
reason  of  it,  ib. 

what  defects  of  ship  make  her  unseaworthy,  ib. 
breach  of,  fatal,  though  loss  from  another  cause,  264 
ship  must  have  sufficient  sails  and  ground  tackle,  ib. 
ship  must  also  have  sufficient  crew  and  captain,  265 
this  must  be  considered  with  regard  to  the  length  and  circam* 
stances  of  the  voyage,  ib. 
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OQ  policy  from  Mauritius  to  England^  semb.  there  ought  to  be  lome 
person  capable  of  taking  captain's  post  in  case  of  illness,  (Clifford 
T.  Hunter,  1  Moody  &  Malkin,  103.,)  265 

there  must  be  pilot  when  necessary,  265,  and  n.  ( p) 

want  of  statutory  qualification  of  pilot,  without  master's  defaulti  im- 
material, ib. 

exceptions  of  ship^s  entering  dock,  changing  her  moorings,  dec,  266 

where  ship  has  not  come  to  her  place  of  delivery,  this  is  not  a  change 
of  mooring,  ib. 

master  usually  exempt  from  liability  where  statute  pilot  taken  in,  267, 
268 

questions  for  a  jury,  whether  the  loss  arose  from  pilot's  default,  268 

ship  must  in  general  be  seaworthy  at  time  of  sailing,  ib. 

but  some  defects,  if  remedied  in  time,  will  not  vitiate,  269,  270 

need  not  be  fully  equipped  in  port,  270 

but  she  must  be  competent  to  stay  in  security,  271 

not  taking  sufficient  provender  for  sheep  on  board,  does  not  vitiate,  ib. 

not  unsea worthy  for  want  of  a  crew  till  she  has  sailed,  ib. 

and  where  a  ship,  at  and  from  a  foreign  port,  goes  to  sea  before  the 
is  laden,  to  avoid  seizure,  the  insurers  are  liable,  ib. 

in  general  sufficient,  if  she  be  seaworthy  at  time  of  sailing,  lb. 

but  if  she  become  otherwise  soon  afterwards,  presumption  is  against 
insured,  ib. 

if  damage  can  be  fairly  attributed  to  a  storm  arising  afterwards,  no 
objection  can  be  made,  272 

the  age  of  the  ship  and  other  things  are  to  be  considered,  ib. 

there  is  an  implied  warranty  in  policy  on  ship  of  proper  documentation, 
according  to  her  national  character^  272 

where  neutral  taken  on  account  of  want  of  passport,  insurer  not  lia* 
ble,  ib. 

earrying  simulated  papers  discharges  underwriters  on  ship,  273 

if  that  appear  from  foreign  sentence,  to  be  one  of  the  grounds  of  con- 
demnation, the  insured  cannot  recover,  273 

omission  of  documents  not  required  by  law  of  nations  or  treaty,  im- 
material, ib. 

carrying  of  false  colours  no  ground  of  condemnation,  ib. 

foreign  register  not  necessary  by  law  of  nations,  ib. 

nor  does  the  omission  of  goods  in  captain's  manifest  vitiate  a  policy, 
ib. 

if  insurers  would  impugn  on  ground  of  a  sentence,  it  must  be  shewn 
by  them,  274 

when  ship  and  goods  insured  jointly,  loss  of  either  from  want  of  do- 
cumentation invalidates  a  policy,  ib. 

bat  it  is  otherwise  in  c%e  of  goods,  ib. 

when  the  insured  not  answerable  for  non*documentation  of  ship,  274 

so  no  implied  warranty  on  part  of  owner  of  goods,  that  ship  properly 
cleared  out,  276 

breach  of  convoy  act  invalidated  policy  on  goods,  ib. 

express  warranty  of  ship's  national  character  differs  from  the  implied, 
ib. 

express  warranty  covers  voyage  from  commencement,  ib. 

breach  of  implied  warranty  not  material,  unless  loss  happen  from 

that  evise,  ib. 

50 
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where  liberty  is  gnren  to  cany  umiil&ted  papen,  iiurorers  liable  for  I 
by  that  cause,  276 

BO  for  loss  by  Prussian  seizare,  the  insured  being  Russian  snbjects,  277 

facts  relating  to  ship's  state,  conditicm,  or  history*  need  not  be  sutcd 
to  insurers,  when,  366 — 2 

return  of  premium  on  want  of,  444 
SEIZURE, 

British,  loss  by,  when  within  policy,  238 

when  foreign  within,  239,  260—262 

freedom  from — (see  Warkamtt). 

SHIP, 

▼alue  of,  how  estimated  in  policy,  131 — 133 

how  valued,  for  the  purpose  of  general  average,  295 
SHIP-OWNER, 

remedy  against,  for  embezzlement  of  crew,  232 

his  consent  will  negative  barratry,  243 

undertaking  to  sail  with  convoy,  why  and  how  given,  833,  334 
SHETO  PAPERS.     See  Docuiocnts.     Simulated  Papers. 
SHIPWRIGHT, 

may  be  called  to  prove  whether  ship  seaworthy  or  not,  492 
SHORT  INTEREST, 

when  premium  returned  in  case  of,  443 
SIMULATED  PAPERS, 

carrying,  is  a  wrongful  act,  273 

insurer  not  liable  where  ship  condemned  on  that  groond,  ib. 

liberty  to  carry  them  how  construed,  276,  277 

when  that  is  to  be  considered  the  ground  of  eondemnation,  ib. 
SLAVE  TRADE, 

abolished  by  5  Geo.  4.  c.  113.,  17 

how  regulated,  17 

death  of  slaves  from  failure  of  provisions,  how  treated,  ib. 

whether  foreigner  can  recover  for  wrongful  seizure,  ib. 

slavery  can  only  exist  by  positive  law,  18 

what  is  loss  by  mortality,  252— See  Mortalitt. 
SUP, 

how  far  valid,  112 

what  may  be  done  after  it,  113 
SMUGGLING, 

how  regulated,  79 

penalties  upon  insuring,  86 

court  will  not  take  notice  of  foreign  revenue  laws,  ib. 
SOUTH  SEA  COMPANY, 

how  regulated,  78,  79 
STAMP, 

duty  and  regulations,  112 
See  PoucT. 
STORES, 

when  exportation  of,  illegal,  16 
STRANDING, 

effect  of  on  memorandum,  302 

insurer  liable  for  loss  of  goods  in  memorandum  n^ere  ship  atranded  the 
loss  did  not  arise  from  that  cause,  308 

not  inserted  in  London  Assurance  or  Royal  Exchange  poiieiefe»  ib. 

when  not  in  private  insurers,  ib. 
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where  ship  driven  by  iea.  takes  ground  and  remains  Ibr  some 

time,  303  ,     • 

taking  the  ground  in  a  harbour  in  the  ordinary  course  of  naviga-' 

tion  not  sufficient,  (7  B.  &  C.  224.)  ib. 
otherwise  where  it  arises  from  accident  and  is  oat  of  the  usual 
...  course,  (7  B.  &  C.  224.)  304    , 
'  .  '  '  so  if  it  remain  some  time  though  it  sustained  no  great  damage,  ib. 
whether  on  piles,  bank  of  river,  or  rocks,  or  in  tide  harbour,  not 
\-   .  material,  (7  B.  &  C.  224.)  ib. 

so  where  ship  ran  on  some  piles  and  remained  till  they  were  cot 

..  away,  ib. 

.^  so  .when  in  inland  navigation  it  was  necessaiy  to  draw  off  the 

^  water  and  ship  grounded  on  piles  not  in  the  ordinary  course,  ib. 

•   so  where  she  was  hauled  with  warps  higher  up  the  harbour  and 

'  *      '  remained  half  an  houir,  305 

where  ship  taken  into  tide  harbour  and  moored  along  the  quay, 
and  being  badly  fastened  by  rope  and  tackle,  fell  over  on  her 
side,  {Bishop  and  Other  v.  Pentland^  7  B.  &  G.  210.)  ib. 
meie  taking  the  ground  not  sufficient,  ib. 
:  S'rRESS  OF  WEATHER, 

how  far  it  excuses  deviation,  107 

does  not  excuse  sailing  at  time  mentioned  in  warranty  or  sailing  with 

.   convoy,  320,  327 

excuses  separation  from  convoy,  332 

T. 


TIME, 

how  construed  in  liberty,  213 
.  -^TRADE,  &c. 

ship  may  trade  if  M  delay,  185,  205, 209 
'  8ee  LiBBRTV. 
TRANSHIPMENT, 
\'      .in  case  of  necessity,  policy  does  not  prevent,  125,  402 
•  ,  aliter  in  caise  of  wagering  policy,  ib. 

in'shallops,'  in  Jamaica  trade,  sufficient,  172,  173 
:.  ^iTBEATY, 

-violation  of,  illegal,  70 

.  warr^ted  ship  must  observe  provisions  of,  310 
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UNDERWRITER,    , 

one  may  be  witness  for  another,  402 
whether  can  be  called  to  state   opinion,  401 
Sed  Insurer. 

usage; 

what  sufficient  evidence  of,  146 
effect  of  on  policy,  145 
need  not  be  uniform,  152, 169 
in  Ne^fbpmdiand'^rade,  ib. 
in  West  India  trade,  150 
in  a  fishing  voyage,  169 
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not  to  contradict  policy,  171,  186 
to  explain  delay  in  landing,  ib.,  188 
transhipment  in  shallops,  172 

droghers  or  launches,  &c^  173 
▼oyages  in  East  or  West  India  trade,  188 
mBy  justify  stopping  at  port,  171 

going  to  neighbouring  islands,  189 
include  the  chance  of  the   ship's   being  detained  in  India  and 

the  risk  of  the  country   voyage,  ib. 
because  the  charter-party  is  a  well  known  form,  ib. 
intermediate  voyage   though  not  mentioned  in  charter-pariv,  192 
but  not  if  contrary  to  its   terms,  104 — 196 
need  not  be  communicated  to  insurer,  362 
instances  of,  366,  367 

V. 
VALUATION. 

See  Policies,  Valued. 
VALUE, 

how  estimated  in  policy,   131 — 1 33 
how  in  the  case  of  general  average,  295 

how  in  the  case  of  partial  losses  on  ship,  ffoods,  or  freight.  370— b 74 
VALUED  POLICIES.     See  Policies,  vIlubd.  ^ 

VOYAGE,  OR  TRADE, 

illegal,  vitiates  policy,  16,  61 
instances  of,  ib. 

trade  with  enemy*s  country  by  British  subject,  ib. 
though  in  neutral  ship,  ib. 
reason  of  rule,  ib. 
-  is  cause  of  confiscation,  62 

port  of  destination  in  Admiralty  Court  presumed  to   be  tba  t  of 
delivery  of  cargo,  ib.  * 

natural   born  sufejcct  domiciled  in  enemy's  country  exempt,  ib. 

goods  restored  to  British  subject  established  in  foreign  state,  03 

Eiay  become  adopted  subject  of  anoilier  country,  ib, 
trade  with  colony  recognised  by  Great  Britain,  not  illegal,  ib. 
though  country  has  excluded  British  ships,  ib. 
so  if  object  be  to  supply  British  fleet  with  provisions  it  is  legal,  ib. 
policy  to  district,  including  enemy's  port,  valid,  ib. 
new  trial  not  granted  to  let  in  objection  of  alien  enemy,  64 
licensed  trading  valid,  ib.  (See  Licence.) 
neutral  may  be  insured,  67 

on  voyage  to  enemy's  country,  67,  68 

aliler  in  case  of  contraband  of  war,  ib. 
voyage^m  violation  of  klockdde,  embargo,  or  proclamaUon,  illegal,  70 

so  voyage  in  contravention  of  order  in  council,  71  *' 

as  if  goods  be  exported  for  purpose  of  trade   at  certain  place,  and 

they  be  exported  to  be  delivered  to  foreigner,  73 
«P  agreement  for  joint  adventure  in  exporting  military  stores,  ib.  •  M 

voyage  against  navigation  laws  illegal,  ib.  ^ 

as  if  foreign  ship  be  illegally  employed  instead  of  British,  74 
veragesm  violation  ^f  East  India   Company   or   South  Sea  Com- 

pany's  privileges,  78,  79  .  ^^ 
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voyage  against  revenue  laws  prohibited,  and. how,  79 

aliter  of  Taws  Df  foreign  state,  80 

illegality  in  part  of  integral  voyage  makes  whole  illegal,  ib. 

so  at  and  from  a  place  when  illegal  at,  M 

so  where  joint  voyage  and  part  of  goods  illegal,  ib. 

aliier  if  separation  can  be  made,  ib. 

the  illegality  must  occur  during  the  voyage,  82 

if  voyage  in  the  alternative  policy  may  be. good,  lb. 

but  there  must  be  a  clear  locus  panetentim^  ib. 

bow  described  in  policy,  133,  134 

intermediate  fishing  voyage,  169 

meaning  of  outward  voyage  in  East  India  trade,  170 

sailing  on  different,  fatal,  180 

question  of  fact  whether  she  so  sailed,  ib. 

but  if  termini  are  the  same  the  voyage  is  the  same ;  and  a  deviation 
does  not  invalidate  the  policy  as  to  what  happened  before  the  di- 
viding point,  ib.     {Hare  v.   Travis^  7  B.  &  0.  14.) 

from  ports  in -Newfoundland^  how  construed,  181 

not  necessary  that  ship  should  be  in  when  policy  attaches,  ib. 

voyage  from  D.,  B.,  and  W.  to  L.,  cannot  go  with  cargo  from  D.  to 
B.  and  thence  to  L.,  ib. 

ship  may  sail  for  one  of  the  ports  specified,  ib. 

but  cannot  invert  the  order,  182 

mere  intention  to  deviate  immaterial,  ib. 

deviation  from,  (see  Deviation.) 

must  be  adhered  to  as  described,  186,  187 

policy  on  ship  chartered  to  East  India  Company  includes  chance 
of  ship's  stay  in  India  and  risk  of  country  voyage,  189 

apportionment  of  premium,  or  part  of,  446 
See  Deviation.    Risk,  Duration  of. 

*  W. 

* 

WAGER,  , 

action  on,  when  allowed,  22  ^ 

WAGERING  INSURANCE, 

how  formerly  treated  in  equity,  23 
WAGES.— See  Seamen. 
WARRANTY, 

may  be  waived  without  stamp,  118, 119 
but  not  without  consent,  114 

difiference  between  express  ailH  implied,  in  case  of  documents  to  evi- 
dence national  character  of  ship,  275 
what  is  express,  and  what  implied,  306 . 
express  must  form  part  of  the  policy,  ib. 
written  paper  not  fornoing  part  is  not,  ib;  307 
whether  warranty  or  not,  question  of  law,  307 
"^  position  on  instrument  immaterial,  ib. 

.    «  in  margin  or  transversely,  ib. 

^  policy  on  goods  on  board  American  vessel  called,  ib. 

mere  name  and  not  warranty,  308 

name  in  English  not  warranty,  ib.  « 

policy  on  cargo,  being  ^ine,  does  not  mean  that  that  is  the  whole  car- 
go, ib. 


* 
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is  a  condition,  an4  must  be  strictly  complied  with,  308 

equivalent  act  not  sufficient,  ib, 

as  if  ship  to  sail  on  let  of  August,  or  warranted  neutral,  ib. 

distinction  between  warranty  and  representation,  909 

di0erent  kinds  of  warranties,  ib. 

warranty  of  neutrality^  &ow  complied  with,  309 

though  loss  happen  from  another  cause  immaterial,  ib. 

not  sufficient  that  person  neutral  born,  if  domiciled  elsewhere,  ib. 

import  that  ship  properly  documented,  ib. 

must  be  provided  with  documents  required  by  law  of  nalions  or 

treaty,  310 
not  obliged  to  comply  with  local  regulations,  ib. 
except  perhaps  of  his  own  country,  311 
ship  must  observe  obligations  of  neutrality,  ib. 
must  not  resist  right  of  search,  ib. 
warranty  does  not  mean  she   shall  continue  neutral,  ib. 
effect  of  sentence  of  condemnation.— See  OoNDBicxATioif. 
of  ship's  safety^ 

satisfied  by  proof  of  her  safety  on  any  part  of  the  specified  day, 

322 
warranty  in  policy  from  H.  to  U.  that  she  was  safe  in  port  on  a 
certain  day,  means  that  she  was  safe  in  the  port  of  tJ.  on  that 
day,  {Colby  and  Others  v.  Hunter,  1  Moody  &  Malk.  81.},  ib. 
487 
of  ship^s  sailing  on  or  before  a  certain  day, 

not  satisfied  by  her  setting  sail  unless  equipped  with  every  thing 

proper  for  the  voyage,  322 
but   sufficient   if  small  ship  load  in  the  river  of  Demarara  and 
sail  fully  equipped,  though  large  vessels  are  accustomed  to 
load  outside  the  shoal,  323 
sufficient  if  the   ship  sail   within   time,  though   delayed  by  acci- 
dent afterwards,  ib. 
so  where  ship  sailed  to  another  part  of  the  island  to  receive  the 

governor's  dispatches,  and  was  delayed  in  so  doing,  324 
silfficient  if  she  sail  from  her  final  port  of  loading,  though  she 

go  to  another  island  to  join  convoy,  ib. 
so  though  she  did  not  sail  till  after  embargo  published,  325 
warranty  to  depart  different  from  that  of  sailing,  ib. 
requires  that  the  ship  shall  be  fully  out  of  port,  ib. 
if  ship  sail  after  the  time,  policy  void,  326 
so  a  policy  at  and  from  Jamaica  with  convoy,  though  restrained 
by  the  governor  from  leaving  Jamaica,  ib. 
to  sail  with  convoy. — (See  Convoy.) 
freedom  from  seizure  in  port  of  discharge,  338 
reason  of  its  adoption,  ib. 
confiscation  must  be   an  act  done  on  the  part  of  government, 

though  the  goods  may  not  be  brought  into  the  treasury,  839 
seems  to  mean  a  seizure  at  land,  not  at  sea,  ib. 
the  place  must  be  within  the  limits  of  a  port,  ib. 
where  a  ship  has  come  into  the  haven  to  discharge  her  cargo, 

this  is  sufficient,  ib. 
seizure  by  boats  from  the  shore  while  ship  lying  on  and  off  in 

the  river,  340 
seizure  after  sliip  had  arrived  in  the  outer  road  of  PiUau,  841 
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question  for  a  jury  (pr  what  purpose  the  ship  waited,  841  n.  (m) 
when  loss  by  the  seizure,  insured  cannot  recover  for  preTious 

sea  damage,  343 
aliter  of  charges  included  in  power  to  sue,  labour,  &c.  343 
insured  cannot  deviate  to  avoid  the  ^cepted  peril,  344 
return  of  premium,  on  want  of,  444 
WEST  INDIES, 

policy  at  and  from  Grenada^  how  construed,  150 

policy  on  ship  to  Jamaica^  when  it  ends,  159 

when,  in  case  of  ship  and  goods,  ib. 

•hip  insured  to  island  cannot  sail  from  port  to  port  round  the  island^ 

under  the  (>olicy,  ib. 
nor  stop  partly  to  dispose  of  residue  of  cargo,  and  partly  to  obtain  a 

homeward  cargo,  160 
policy  on  goods  to  Jamaica  covers  transhipment  in  shallops,  )72 
when  ship  is  at  liberty  to  touch  at  places  out  of  course  of  the  voy- 
age by  the  terms  of  the  policy,  203,  204 
or  by  necessity,  197 

how  ships  accustomed  to  load  and  sail  from  Demarara^  323 
WORMS, 

loss  by  worms  infesting  the  rivers  in  hot  climates,  not  peril  of  sea, 
218 
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